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HE following collection of Caſes has been juſtly 
eſteemed as a valuable treaſure, conſiſting of many 
important points, which were argued and determined at 
a period, when the practice of the Court of Chancery 
was happily reduced into a regular and uniform ſyſtem 
of juriſprudence. 


8 eG 0 ew of 


It is ſuggeſted by Mr. — in his Aa: 
that the notes of theſe Caſes were taken by Mr. Pool, 
a barriſter of conſiderable reputation at that time; to 
whom he aſcribes the merit of being + the author of that 
judicious compilation, the - firſt part of the Abridg- 
ment of Caſes in Equity. It has alſo been ſaid, that 
Lord Hardwicke obſerved, that the notes down to 1708 
were taken by Mr. Pooley, and the remainder by Mr, 
Robins; : | 


"Theſe Reports having been long ſince extremely 
ſcarce and difficult to be procured, it 1; become expe- 
dient to republiſh them; and as ſome additions to the 
original impreſſion may naturally be expected upon its 
ſecond appearance, it has been attempted to render it 
more acceptable than the former, by inſerting numeroug 
references, not merely to the other Reports; in which the 
following caſes are ſtated, abridged, or cited, but to the 


* 5 Vin. Abr. (tit. Conſideration) 408, pl. 19, in the margin. 
+ 21 Vin. Abr. (tit. Trial) 489, pl. 10, in the margin. 
A 2 Various 


Far 


A Borde N ſome late 'decifions) Which 
ſeem to apply either in affirmance or denial of the ſeveral 
points therein argued and determined. 


Ho far the Editor has ſucceeded in the preſent at- 

| tdnpr, he leaves to the Reader to decide, truſting that 
an endeavour to extend the utility of ſuch a deſirable 
work, as Precedents in Chancery, will be deemed a ſut- 
ficient apology for his preſumption. 
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$2 In this reviſed Edition the following Table is diſpoſed in double Order, the 
Names of Plaintiff and Defendant being both alphabetically arranged. 
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CTON v. Afton Page 237 
African Company v. Langdon 


221 
Allen v. Spence 493 
Amhurſt v. Bawdes 4.02 
Andrews v. Brown 385 


Andrews v. Cradock 376 
Andrews v. Back I 
Angell v. Smith 219 
Angier v. Angier 496 


Anonymous, 8, 101, 267, 284, 331, 

478, 502, 536, 537, 597 
Aplyn, v. Brewer 173 
Arnot v. Colcheſter 124 


Aſh v. Ive 199 
Aſhe's (Mrs.) Caſe 20 
Aſhton v. Aſhton 22 
Aſtry v. _—_ 256 
Atkinſon v. Webb 236 
Attorney General v. Bains 270 
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Attorney Gen. v. Lady Hart P. 225 


Attorney General v. Sir J. Heath 13 
Attorney General v. Sudell &c. 214 
Attorney General v. Taylor 59 
Attorney General v. Thompſon 337 


Atwood v. Atwood 492 
Auſtin v. Foſſet 39 
B. 

Babington v. Greenwood 505 
Back v. Andrews 1 
Bacon v. Clerk 500 
Baines v. Deveniſh 3 
Bains v. Attorney General = 
Balch v. Wilſon 4 
Ball v. Burnford 113 
Ballet v. Sprainger 62 
Bamfield v. Wyndham 101 
Banes v. Cro in 208 
Barkham v. Brown 442, 461 
Barlow v. Heneage 211 
1 Barnardiſton 
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Barnardiſton v. Gibbs 
Barret v. Wells 
Barrow v. Packington 
Barſtow v. Palmes 
Baſkerville v. Gore 
Baſſet v. Jones 
Bateman vᷣ. Bateman 
Bath (Lord) v. Sherwin 
Batteley v. Cooke 
Bawdes v. Amhurſt 
Bayley v. Harkneſs 
Bayly v. Semphill 
Bayly v. Powell 
Bayly v. Robſon 


Beachfield v. Caſey | _ 


Beal v. Beal 
_— e 5 , 
ell v. Commi e 
Bell v. 8 0 
Bendlowes v. Wainwright 
Benſon v. Turton 
Bentham v. Haincourt 
Bernard's (Lord) Caſe 
Bertie v. Dormer 
Beſt v. Stampford 
Bickham, v. Freeman 
Pird uv. Hooper. - 
Birt v. Chitton 
Biſhop v. Godfrey 
Biſhop v. Webſter 
Blackburn v. Parker 
Blake v. Hungerford 
Blake v. Johnſon 
Bletſoe v. Carter 
Bloxton v. Drewit 
Blythmore v. Parker 
Boakes v. Kingdome 
Boddington v. Tidcombe 
Bold v. Corbett 
Boles v. Brander 
Bolt v. Daffern 


Bolton (Duke of) v. Deane 


Bond v. Hele 
Bookey v. Randall 
Bottomley v. Lord Fairfax 
Boutell v. Mohun 
Bowaman v. Reeve 
Bowater v. Ellis 
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Page 323 


131 
216 


188 


174 
195 
201 

42 
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Bowdler v. Smith Page 264 
Bowers v. Fairbeard N 
Bradſhaw, v. Brown 153 
Brander v. Boles 375 
Brangwin v. Coleſworth 323 
Brett v. Stribblehill 165 
Brewer v. Aplyn 173 
Brewin v. Brewin W 
Brian v. Juxon 143 
Bridges v. Tilly 252 
Bridges, &c. v. Luke 146 
Bridgman v. Kent 233 
Briſtol (Lord) v. Hungerford I 
Bromfielf v. 3 505 
Bromley v. Jefferies 138 


Brooks (Sir R.) v. Lady Brooks 24 
Brooks (Lady) v. Sir R. Brooks 24 


nr v. Sadd 
| 


Brown v. Andrews 385 
Brown v. Barkham 442, 461 
Brown, v. Bradſhaw 153 
Brown v. Dawſon 240 
Brown v. Gibbs 97 
Browne v. Povey © 325 
Browne v. Duke of Norfolk 80 
Brudniſh v. Greenwood 534 
Brunſden v. Stratton 520 
Buckley v. Holmes 39 
Bucknal v. Roiſton | 20 5 
Bully v. Staplehill.. - 224 
Burbage v. Northey 470 
Burleigh v. Holt 293 
Burlington (Earl of) v. Franklyn 
251 
Burnet v. Kinaſton 116 
Burnford v. Ball 113 
Burwell v. Harriſon 25 
Buſh v. Weſtern 530 
Buſhnel v. Parſons 218 
Button v. Price 212 
Byron v. Halford 178 
C 
Callow v. Mince 234 
Cardy v. Lloyd 171 
Carew v. Sir Evans Lloyd 72, 106 
Carter v. Bletſoe 267 


27 
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Cary v. Pulford Page 95 | Crew v. Joliffe Page 161 
Caſborn v. Challis 407 | Croſby v. Middleton 309 
Caſey v. Beachfield 411| Crowther v. Crawley 200 
Caſon v. Round 226 | Croyſton v. Banes 208 
Caſs v. Waterhouſe 5 29 Crull v. Beech 588 
Caſtleton (Lord) v. Lord Fanſhaw | Cutterback v. Smith 127 
Caverly (Lady) v. Sir R. Leving 229 ; 
Cely v. Cowſlad 831. D, 
Challis v. Caſborn 407 
Champant (Sir J.) v. Lord Ranelag Daffern v. Bolt 96 
128 Danby v. Lawſon 110 
Champernoon v. Gubbs 126 Danby v. Palmes I 
Chancey v. oy $92 | Darſton v. Earl of Oxford 186 
Cheales v. Stapleton 317 Dawes v. Ferrars 589 
Cheney (Lord) v. Lady Pierpoint | Dawſon v. Brown 240 
- a $03] Day v. Maſon 319 
Chidley ( Sir G.) v. Lee 228 | Deane v. Duke of Bolton 516 
Chitton v. Birt | 549 | Demandry v. Metcalf 419. 
Clark v. Ward 150 Deveniſh v. Baines _ 3 
Clark v. Kir k 275 Deverginy v. Wentworth 69 
Clavel v. Littleton 395 | Dickinſon v. Molineux 47 
Clavel V, Eaſt-India Company 377 | Dolman v. Smith | 456 
Claver ing's Caſe f 535 Dormer v. Bertie N 
Clavering v. Clavering 235 Dorſet (Duke of) v. Girdler 531 
Claxton v. Claxton 15 Downam v. Matthews 580 
Cleland v. Cleland 63 Drewit v. Bloxton 1 
Clerk v. Bacon 509 Dryden v. Hopton * 179 
Clerk v. Voung 538 Duck v. Read | 1 | 409 
Colcheſter v. Arnot 124 Dudley . Dudley r 241 
Coleman v. Wince UL © LD ae 
Coleſworth v. Brangwin 32 NEO 
Commiſſary Hyde v. Bell 32 E. 
Coningham v. Melliſh I | 
Cook v. Parſons 184 | Eades v. Mitchell 125 
Cook v. Batteley . 42 Eales v. . | 200 
Cooke v. Muſſell 533 Eaſt-India Company v. Clavel 377 
Cooper v. Williams 71 Eaſt-India Company v. Harvey 128 
Cooper v. Proctor 116 Eccles v. Thawil! 18 
Corbett v. Bold | 84 | Edwards v. Faſhion = 332 
Cordell v. Noden 12 | Elkin v. Pinbury 483 
Cornwallis (Lord) v. Laſſels 232 Ellis v. Bowater Q 81 
Cotton v. Cotton 41 Emblyn v. Freeman 541 
Cowſlad v. Cely 83 England v. Eales 200 
Cox v. Jory 71, 160 Eſſington v. Jeſſon 207 
Cradock v. Andrews 376 Ettrick v. Starling 54 
Crawley v. Crowther 200 Eure v. Howard 338 
Crew v. Jolliff 93 Eyton v. Eyton 116 
: F. Fairbeard 
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Fairbeard v. Bowers Page 17 
Fairfax v. Heron 67 


Fairfax (Lord) v. Bottomley 336 


Farnſhaw (Lord) v. Lord Caſtleton 
Farr v.. Middleton 174 
arrant v. Jackſon, - 109 
Farrington v. Knightley 566 
aſhion v. Edwards 4 332 
eaubert v. Turſt 207 
Fenwick v. Wood 206 
Ferrars v. Dawes 589 
Fettiplace v. Vate 140 
Fineux v. Willis 108 
Fiſk v. Fiſk IJ 
Fitz-Williams (Lord) v. Small 102 
Forth v. Harriſon $1 
Foſſet v. Auſtin 39 
Foſter v. Foſter | 122 
Fotherby v. Seymour 44 
Fowkes v. Joyce 7 
Franchiſe v. Henriques 205 
Frank v. Marſhall 480 
Franklyn v. Earl of Burlington 251 
Freeman v. Freeman 28 
Freeman v. Bickham 136 
Freeman v. Emblyn 541 
Freeman v. Lewkner 105 
Furſaker v. Robinſon 475 
| G. 
Gerrard (Lady) v. D. of Hamilton 
2 
Gerrard v. Palmer 7 
Gibbs v. Barnardiſton 323 
Gibbs v. Herring 49 
Gibbs v. Brown | 97 
Gibbs v. Strode 50 
Gilbert v. Ivy 583 
Girdler v. Duke of Dorſet 53 
Godfrey v. Biſhop 17 
Godolphin v. Opie 54 
"Crofton v. Mills 9 
Goodrick v. Shotbolt 333 
200 
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| | Gorey, Knight Page 2 
Gore v. Baſkerville va. 188 
Gorges v. Pye - 308 
Gower v. Mead iR 
Graham v. Stamper 45 
Green v. Scoolding 37 
Greenhill v. Greenhill 320 
Greenhill v. Waldoe _ 367 
Greenwood v. Brudniſn 534 
Greenwood v. Babington 505 
Grice v. Goodwin 260 
Griffith v. Rogers 231 
Gubbs v. Champernoon 126 
Gyles v. Moyſe 124 
H. 
Hailes v. James 44 
Haincourt v. Bentham 0 
Halcott v. Markant 188 
Hale v. Hale 50 
Halford v. Byron 178 
Hamell v. Hunt 163 
Hamilton (D. of) v. Lady Gerrard 
2 
Hammond v. Roach . 
Hanbury v. Neale 173 
Harding v. Maw 28 
Harkneſs v. Bayly 514 
Harper v. Jennor 389 
Harriſon v. Forth | 51 
Harriſon v. Burwell 25 
Hart (Lady) v. Attorney General 225 
Hartop v. Whitmore 541 
Harvey v. Eaſt-India Company 128 
Hawkins v. Turner 513 
Hayward v. Stephenſon 310 
Hayward v. Spicer 114 
Heath (Sir J.) v. Attorney General 13 
Hedges v. Hedges 269 
Hele v. Bond 474 
Heneage v. Barlow 210 
Henriques v. Franchiſe 205 
Herbert v. Herbert 44 
Heron v. Heron 163 
Heron v. Fairfax 67 
Herring v. Gibbs 49 


| Hewitt v. Ireland 489 
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Hick (Sir H.) v. Phillips Page 7 1 | 


Hill v. Moore 
Hitch v. Hodgſon 
Hitchin v. Hitchin 
Hodgſon v. Hitch 
Holmes v. Buckley 
Holt v. Burleigh 
Hone and Warner 


Hooper v. Bird _ 


Hopton v. Dryden 
Hornſby v. Sympſon 
Hoſkins v. Hoſkins 
Hoſkins v. Pagett 
How v. Nicholl 

Howard v. Eure 

Howard v. Meynel 
Howel v. Price 
Humerſton v. Humerſton 
Hungerford v. Blake | 
Hungerford v. Lord Briſtol 
Hunt v. Hunt 

Hunt v. Hamell 

Huſſey v. White 

Hyde v. Hyde 


J. 


Jackſon v. Farrant 
Jaggard v. Jaggard 
ames v. Hailes 
Jefferies v. Vachell 
Jefferies v. Bromley 


Jennor v. Harper 


158 


315 


00 126 


133 
229 


39 
222 
49 

298 
179 
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203 
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125 


338 
61 


423, 477 


455 
81 


387 


163 


389 


Jephſon v. Serjeant at Arms 549 552 


Jeſſon v. Eſſington 
Johnſon v. Northey 
Johnſon v. Blake + 
Jolliff v. Crew, 
Joliffe v. Crew 
Jones v. Baſſet 
Jones v. Selb 
Jones v. Weſkcomb 
Jones v. Vernon 
Jory v. Cox 
Joſeph v. Mott 
. v. Fowkes 
reiand v. Hewitt 
Ive v. Aſh 


Kitſon v. Kitſon 


| 


[vey v. Gilbert | 
93 Juxon v. Brian 


* &K * 
1 7 
\ £ , 

Diez. 
- 


Kel v. Rockley 
Celle ey v. Kemps 
Kemps v. Kelſey 
Kent v. Bridgman 
Kent v. Kent 
Kent v. Shepherd 
Kinaſton v. Burnet 
Kinder v. Miller 
King v. Withers 
Kingdome v. Boakes 
Kingſley v. Martyn 
Kirk v. Clark 

Kirk v. Webb 


Knap v. Powell 
Knight v. Gore 


Knightley v. Farrington 


rington el 
Lant v. Ward 
Lawſon v. Danby 
Le Clea v. Trott 
Lee v. Sir G. Chidley 
Leoffes v. Lewen 


Leuen v. Leoffes | 
Lewkner v. Freeman 
Linguen v. Souray 
Littleton v. Clavel 
Loader v. Smith 
Lockey v. Lockey 


Long v. Martin 
Lloyd v. Cardy 


Luke v. Bridges, &c. 
Lumley v. May 
2 v. Speering 


| - 
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Langdon v. African Company 221 
Langham (Sir J. ** Earl of SD 
890 


Laſſels v. Lord 8 | 


370 
Leving (Sir R.) v. Lady Carerly 229 


London (City of J v. Nane, 1 36 
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132 


F 232 . 


110 


230 
228 


370 


| 295 
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15 


Lloyd (Sir Evans) v. Carew 7h 15 


37 
115 


Marks 


Meredith v. Wynn 
Metcalf v. Demandry 
Meynel v. Howard 
Middleton v. Croſpy 
Middleton v. Farr 
Miller v. Kinder 
Mills v. Gofton 
Mince v. Callow 
Mitchell v. Eades 
Mohun v. Boutell 
Mohun (Lord) v. Orby 
Molineux v. Dickinſon 


Montacute (Lady) v. Maxwell | 


Moor v. Rycault 
Moore v. Hill 
Mordant v. Noys 
Mott v. * 
Moyſe v. Gyles 
Murray v. Wo - 
Miuſſell v. Cooke 
i 
Neale v. Hanbury 
Neirin v. Rudyar 
Newton v. Sir Iſaac Preſton. 
Newton v. Wheeler — 
Nicholas v. Nicholas 
Nicholl v. How 


Nicholls v. Skinner 
Noden v. Cordell 


Norfolk » 877 of) v. Browne 


1 
1 6 . 
Marks v. Marks Page 486 
Markant v. Halcott 168 
Marſhall. v. Frank 480 
Martin v. Long 15 
Martin v. Kingler 34 
Martyn v. Kingſley 209 
Maſon v. Da 5 319 
Matthews v. Downam 580 
Maw v. Harding „ 
Maxwell v. Lady Montacute 326 
May v. Chance 392 
May v. Lumley a 
Mead v. Gower _ i 
Meale v. Seagood. $60, 
Melliſh v. Coningham 31 
Mentney v. Petty 593 


| 


Packington v. Barrow 


Pack v. Wilſon 
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Norfolk (Ducheſs of) v. Fat of Pe q 

terborough Page 212 

Northey v. Burbagge 470 

Northey v. Johnſon 427 I 

Noys v. Mordant 268 

O. | 

* * 

Otey v. Offley Cs 265 
Onyons v. Tryers 459 
Opie v. Godolphin 548 
* v. Lord Mohun 257 
Orford (Earl of) v. Darſton 188 
Oxendon v. Lord Rockingham 239 


P. 
Packer v. Wyndham 


Pagett v. Hoſkins 
Palmer v. Gerrard 
Palmes v. Danby 
Palmes v. Barſtow 
Parker v. Blackburn 
Parker v. Blythmore 


Philps v. Whithill 
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Parrot v. Treb 
Parry v. Lord Pawlet 
Parſons v. Buſhnel 
Parſons v. Cook 2 
Pawlet (Lord) v. Parry 42 
Peachy (Sir H.) v. Duke of Somerter 
Penrice v. Piggot 471 
Penrin v. Walker | 50 
Peterborough (Earl of) v. Duchek of 
Norfolk da 
Petty v. Mentney 593 
Phillips v. Phillips 167 
Phillips v. Hick (Sir H.) 57 5 


| Pierpoint (Lady) v. Lord Cheney; 787 


Piggot v. Penrice 471 
Pilling v. Wright 494 
Pinbury v. Elkin 483 
Potts v. Raw i Wa 
Povcy v. Browne 325 
Powell v. Bell 255 
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Raw 2 
Rawſt 
Read 
Readir 
Reeve 
Richm 
Rives 
Roach 
Robin 
Robſoi 
Rocky 
Rockle 
Roger: 
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Rook 
Rother 
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Sayer 2 
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Price v, Button | e 
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Proctor v. Cooper | 
Pulford v. Car 95 
Puntis v. Serjeant 


alk 
Pye u. Gorges 30 


R. 
Radnor (Lady) v. Rotheram | 55 


Randall v. Bookey 162 
Ranelagh (Lord) v. Sic. Champant 


128 
Raw v. Potts | 35 
Rawſton v. Reading 222 
Read v. Duck 409 
Reading v. Rawſton 222 
Reeve v. Bowaman 577 
Richmond v. City of London 156 
Rives v. Rives | 21 
Roach v. Hammond 401 
Robinſon v. Furſaker 475 
Robſon v. Bayly 89 
Rockingham m (Lord) v. men 239 
Rockley.-v. Kell 111 
Rogers v. Griffith 2 
Roiſtan v. Bucknal e 
Rook v. Rook 202 
Rotheram v. Lady Radnor 65 
Round v. Caſon 226 
Rutter v. Symonds 23 
Rudyard v. Neirin 209 
Rycault v. Moor 22 
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Seaf v. Seal 421 
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Taylor v. Attorney General Page 59 


Terrey v. Terre 


Teviot (Viſc.) vi Lady Spenſer | 


Thacker v. Stanhope 
Thawill v. Eccles 


Thompſon v. Towne 
Thompſon v. Waller 


Thompſon v. Attorney General 


Thornagh v. 3 | 
Thornborough v. White 
Thornborough v. Wittingham 
Tidcombe v. Boddington 
Tilly v. Bridges 

Tomkins v. Tomkins 
Tovey v. Voung 

Tournay v. Tournay 

Towne v. Thompſon 

Treby v. Parrot 

Trott v. Le Clea 
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Ward v. Lant 

Ward v. Clark 
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Waſey v. Preſton Page 76 
273 | Waterhouſe v. Caſs | 29 
5 | Webb v. Atkinſon 236 
435 | Webb v. Kirk 2 
18 | Webſter v. Biſhop _ 223 
52 | Welby v. Thornhagh 123 
295 — v. _ I3T 
337 entworth v. Deverginy 
123 | Wentworth (Lady) v. Fail of Strat | 
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Termino S. Hillarn, 
1689. 
In Curia Cancellants 
Maynard, 


Lords Commilioncra Keck, and 
{Rawlinſon. 


Back verſus Andrews. Cl I. 
- 11 Vana. 
J 8. purchaſed a copyhold to himſelf his wife, and his n 


daughter, and their heirs, and afterwards furrenders this Vera. — 8. C. 


1 copyhold to the plaintiff, and his heirs, for ſecuring a ſum copthold in his 


of money, and dies; the plaintiff brought this bill to have the own, his wite, 


aughter 
eſtate made good to him, and. the queſtion was, Whether he — af. 
ſhould have any, or what part of the land ? 2 


the ſecuring a debt to F. S. F. S. not intitled to any part of the lands, it being an advancement for 
the wife and daughter, and the uſband and wife-taking one moiety thereof by intireties, 


For the plaintiff, it was inſiſted, he ought to have the whole, 
for that the whole purchaſe-money was the money of J. S. and 
the wife and daughter were but truſtees for him; but at the 
worſt he muſt have the huſband's ſhare, 


For the defendant, it was inſiſted, that this purchaſe ſhould 
be looked upon as an advancement for the wife and daughter, 
and they not to be truſtees, and the huſband and wife took by 
intireties; and ſo the ſurrender of the huſband could paſs no 


part of the lands, and it being 'a copyhold, the plaintiff might 


have * informed e how the title ſtood; and of that opinion 2 
B 4 were 


— 
. 
_ 


a - Ev 2 nai —_ 
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were ill the commiſſioners; ſo the bill was diſmiſſed, but with 
out colts, 8 
Caſe 2. Gower verſus Mead. 


2 a a - 
2 Ee. ＋ 9 c. 4. S. C. Gilb. Can. 270. 311. 2 Vern. 120. 302. 568. Caſes temp. Talb. 53. 


2 Wms. 335.—2 contra, k Eq. abr. 2705 pl. 55 271, pl. 13. Caſes temp. Talb. 202. 1 Wms. 730. 
2 Wms. 366. 3 Wms. 325. Poſt 101 To 
A. makes B. Man makes his will, and J. S. his executor, and gives 


his executor, 


and deviſes to him a legacy of 201. and deviſes all his lands to J. N. 
tum 20/37 and his heirs, upon condition, that he pay his debts and lega- 


to 2 upon ies; and if the debts were not paid within two months after 
condition : 33 1 

he pay his debts his death, and the legacies within three months, then the credi- 
— 05mg tors and legatees might enter; and the only queſtion was, 


mall be applied Whether in this caſe the perſonal eſtate ſhould be firſt applied 


in eaſe of the 


real, in dif= in eaſe of the real eſtate deviſed to 7. M.? 
charging the 
debts aud legacies. 


Serjeant Phzllips for the plaintiff argued, that the perſonal 
eſtate ſhould not be liable in this cafe, and ſaid, it was the ſame, 
as if the teſtator had deviſed lands to J. M. upon condition to 
pay 201. to A. and 20/. to B. and in that caſe, without queſ- 

| tion, the deviſee of the lands could have no advantage of the 
2 perſonal eſtate. 


Serjeant Hutchins, for the defendant, It is a ſettled rule, 
that Heres Faftus ſhall have the benefit of the perſonal eſtate, 
as well as the Heres Natus; and tho' the perſonal eſtate had 
been deviſed to the executor ; yet if it were not ſaid, without 
1 Chancery being liable to debts, it ſhould be applied, in eaſe of the real 
Caſes, 223+ S. P. eſtate; and to that purpoſe was the caſe of Turner and Zouch, 

and Cook and Guavas in the Exchequer ; if a man makes a mort- 
Poſt 61. 99. gage, and does not covenant to pay the mortgage-money ; yet 
pdt b the perſonal aſſets ſhall be firſt applied in eaſe of the real eſtate 


2 Salk. 449. 
3 Vern. 436. and ſo it muſt be in the preſent caſe. 


2 Vent. 349. Lord Commiſſioner Maynard. If a man deviſes his real eſtate 
=, T. T. to another, upon condition to pay his debts, and does not diſ- 
poſe of his perſonal eſtate, that ſhall be firſt applied in eaſe of the 
3 real eſtate : and here the * condition annexed to the deviſe, is not 
a condition to avoid the whole eſtate, but only to give an entry 

to the creditors and legatees. 


+ Vide the cafe of Waintwright v. Bendlowes, Poſt 451, and the note thereto ſubjoĩned. 
Keck. 
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Kick, The creditors have likewiſe a bill now at hearing, 
and have a demand primarily againſt the perſonal eſtate, and 
may certainly take their remedy againſt that, if they pleaſe, 
Suppoſe in this caſe there had been no executor named, the 
adminiſtrator muſt certainly have applied the perſonal eftate in 
eaſe of the real; and the executor does take no more to his own 
uſe than an adminiſtrator ; therefore the perſonal eſtate muſt 
be applied. YM 


, . . . H. 
Rawlinſon. There is a diverſity betwixt Heres Faus, and of the —_— 


a deviſee of particular lands; for a deviſee of particular lands *** ſhall have 


the benefit of the 
ſhall not have the benefit of the perſonal eſtate, but Heres Factus perſonal eſtate, 

but a deviſee of 
of the whole eftate ſhall. particular la 


all Not. 


e contra, 1 Vern. 36. 2 Chan. Caſes, 84. Caſes temp. Talbot, 55. 2 Atk. 436 to 


Deveniſh verſus Baines. Caſe 3. 


Y the cuſtom of the manor of Yetminſter Prima in Devon- 2 Fg. abr. 43+ 
' ſhire, every copyhold tenant of that manor, may, in the wk 

preſence of two witneſſes, nominate his ſucceſſor, and ſuch no- 

minee ſhall enjoy the lands after him for life ; and the perſon who 

nominates may except any part of the lands to any other perſon, 

yet the nominee continues tenant to the lord for the whole, but 

the perſon to whom any part is excepted ſhall enjoy that part 

during his life; and if any tenant dies ſeiſed, leaving a wife, 

and makes no nomination, then the wife ſhall have the tene- 

ment during her life, elſe it goes to the lord. 


7. S. being a copyholder of this manor, and having a great A 3 


affection for the plaintiff, who was his godſon, and intending = Ms 1" 


to leave the greateſt part of his copyhold to him, and the reſt pg part o 
. . a Fa Is ettate to his 
to his wife, when he was ſick, * was adviſing with ſome of the godſon, and the 
. . . h 
copyholders of the manor, how this might beſt be done, whether it ite; we — * 
were not beſt to nominate the plaintiff his ſucceſſor, with excep- Privades him to 
: g ; : nominate her to 
tion of ſuch part to his wife as he intended for her ; but the the who'e, and 


. q . . . 8 that ſne would 
wife being then preſent, pretended it might be prejudieial to give — 


: . the part deſigned 
her, as to the part intended her, and that if he would nominate {FG ane 


againſt the wife, notwithſtanding the Statute of Frauds and Perjutiete 
+ Lord Hardzvicke obſerved in Ga/ten v. Hancock, that the firſt caſe, where the 
queſtion was determined in favour of a deviſee of part of the real eſtate only, was 
th caſe of Pockley v. Pockley, 1 Vern. 36. and that Lord Nettingham's opinion had 
been followed ever ace. 2 Atk. 436» 
B 2 ; her 


— 


—————ʒ 
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her his ſucceſſor, ſhe would take care the plaintiff ſhould have 
ſuch part of the land as was intended him, and offered to give 
ſecurity to that purpoſe ; thereupon J. S. nominates her ſuc- 
ceſſor, and dies; ſhe refuſing to let the plaintiff enjoy the 
lands intended him, he brought this bill to have them decreed 
to him : the defendant pleaded the Statute of Frauds and Perjuries, 
for that there was no memorandum, &c. in writing. 4 


Serjeant Hutchins and others for the defendant, inſiſted, that 
the plaintiff could pretend to no decree but upon the wife's be- 
ing a truſtee for him, or her having agreed that he ſhould have 
them; and all agreements concerning lands, and all truſts con- 
cerning lands, muſt be, by the expreſs words of the ſtatute, in 
writing. 

2 Eq. abr. 43, Serjeant Philips and others for the plaintiff, inſiſted, that co- 
755 5 pyholders are not within the ſtatute, and that caſes of like na- 


1 Pot ne" | Chan, Cal, ture have been decreed here; as in Chamberlain's caſe, which 

x7 {on 4nd heir Was this, The father being about to make his will, and thereby to 
I . „ Apparent per- . . , . . 

i 2 ſuades his father make certain proviſions for his younger children; his ſon and 

1 not to make a - ö - 

As . ily which he heir apparent perſuaded him not to make any ſuch will, and that 

ate J. C. ap es " _ he would take care his brothers and ſiſters ſhould have thoſe pro- 

4 made, and wnic 4 1 

3 o contain viſions; whereupon the father forbore to make the proviſions, 


| h . — . was to contain 
| f 38 : if fl 1 . _ SW}... — 
1 ILY provilions for his and they were decreed againſt the heir in this court. 


i * younger chil- 
4 1 * dren, promiſing to do for them himſelf : equity will decree the heir to give them ſuch proviſions, 
i 909 A= . H. 2.96, 
- All the Commiſſioners were of opinion for the plaintiff, and 


ee. bu u aid, they decreed it not as an agreement or a truſt, but as a fraud; 
and they were of opinion, that ſeeing by the cuſtom of the manor 


8 7 an eſtate might * be created by parol without writing, a truſt of 
"ep Fg 2 4 : 357 ſuch parol eſtate might likewiſe be raiſed without writing, not- 


© 


Tenant in tail is withſtanding the ſtatute, And Keck ſaid, that where a tenant 


revented by the. . 0 ; : 
Fein tall from in tail was about to ſuffer a recovery, in order to provide for 


ſuffering a re- a - - X : - : 
— 2 his younger children, and had been kept from it by the iſſue in 
* to e e tail promiſing to do it; it had been decreed in this court. 

jp younger c 1. : : ö 7 : l 

; gren, by his promiſing to do for them himſelf: equity will compel him to it, after the father's death. 
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Lord Viſcount Teviot verſus Lady Spencer, Cate FR 
& al & econt'. 2 
commiſſioners. 
IR Thomas Spenſer, by fine and recovery and deed, dated 3 
10 May, 12 Car. 2. ſettled the manor of Y. Cc. on himſelf 2 — iſſue 
for life, and after on Sir Benjamin Maddox and others, for 21 1 * 
years, to commence from his death; and after that leaſe, on Wil- — lands on 
imſelf for life, 
liam Spenſer, his ſon in tail, with remainder to his own right — — 21 
heirs, and the truſt of the term is thereby declared to be for raiſ- 5009 dangh- 8 
ing 5000 J. viz. 20001, for the eldeſt daughter of Sir Thomas, ur, porions, 


2000 J. whereof 


that ſhould be unmarried at the time of his death, and to be paid to be paid the 
eldeſt, remainder 


at her age of 18 years, or marriage, which ſhould firſt happen ; to the ſon in tail, 
and the other 3000/7. to be equally divided amongſt his younger —_— <2 
children, to be paid at their reſpective ages of 18 years, or days 3 — 
of marriage, which ſhould firſt happen: and in the deed there 2 —— 
was a proviſo, that if Villiam Spenſer, or any iſſue male of his the land to his 
body, ſhould pay or ſecure the 50001, according to the deed, then- — — 


the leaſe to be void. that the eldeſt 
ſhould have 


ooo J. more than any of the reſt, 
Afterwards William the ſon died, and after Sir Thomas having 
no other ſons, made his will, and thereby deviſed the manor of 
Y. &c, to his wife for life, for increaſe of her jointure, and ſhe 
to pay 100 J. per Annum to his ſiſter, Ic. and afterwards in the 
will there was this clauſe, And thereby declare that I leave my lands 
of inheritance to deſcend to my daughters, as my heirs at * law, on 6 
account of my dying without iſſue male of my body; and that the 
lands hereby given to my wife, or ſettled in jointure on her for- 
merly, ſhall not be charged with any portions or ſums of money 
to my ſaid daughters, 4 virtue of any former marriage ſettlement 
made by me. 


Sir Thomas dies, leaving iſſue four daughters, all unmarried ; 
the eldeſt daughter afterwards married the plaintiff; and this 
bill was brought againſt the Lady Spenſer and the other three 
daughters and their huſbands ; and the truſtees to have the be- 
nefit of this term, and to have the 2000 J. raiſed and paid to the 


Plaintiff, 


B 3 The 
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The defendants inſiſted, that the ſettlement made by Sir Tho- 
mas was only intended to be a proviſion for daughters, in caſe 
he had left iſſue male; and that failing, it ought in equity to be 
ſet aſide, and no uſe to be made of it: and the rather that 
Sir Thomas, who had an abſolute power to diſpoſe of the inherit- 
ance as he thought fit, had by his will declared, that his land 
ſhould not be charged with any marriage portion or ſum of mo- 
ney for his daughters, but that they ſhould have equal benefit of 
it; and their croſs bill was to the ſame purpoſe. 


But the Lords Commiſſioners were all clearly of opinion that 
the plaintiff muſt have 1000/7. more than the other ſiſters; and 
that if the other three ſiſters did not agree to pay her three fourth 

parts of that 10001. out of their ſhares of the land, then the truſ- 
tees were to raiſe the money according to their power ; and the 
Lady Spenſer was to be reimburſed out of the inheritance, what 
her eſtate for life ſhould be damnified in this matter, 


7 


Caſe 5. ; * Fowkes verſus Joyce. 


9 February. 
2 Vern, 129. S. C. Vide Coke's Inſt, Harg. ed. 47. a. n. 11. 47. b. n. 1, 2, 3. 4 Burr. 1498. 


The ſervants of HE defendant was owner of an inn, and certain lands be- 


a grazier driving 
a flock of ſhcep 
to London, are x . . 
encouraged by J. S. who was grown conſiderably in arrear of his rent. The 
an inn-keeper to plaintiff was a perſon who traded in ſheep and cattle, and had ſent 
put the ſheep into * : , . 
paſture grounds his ſervants with a parcel of ſheep to be fold at London: in their 
longing t 3 
= — way they came to this inn; and as they had uſually done, by leave 
landlord ſeeing . 
the ſheep, con- of the tenant, they put the ſheep into the ground, belonging to the 


ſents they thall jnn, to lodge for that night, 
Ray there one 


night, and then diſtrains them for rent. Grazier relieved againſt this diſtreſs, 


Joyce the landlord immediately comes down to the ground, 

and pretended to be very angry that the ſheep were there ; where- 

upon the drivers ſaid they were ſorry if they had done any thing 
amiſs, and if he pleaſed would take the ſheep out again, and give 

him any ſatisfaction tor the time they had been there, which was 

not half an hour; whereupon Joyce aſked what they were to give a 

night, they replied 8 d. per night a ſcore; then ſaid Joyce, if you 

11 be 


longing to it in Barnet, and had let that inn and lands to 
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Be cuſtomers to the inn, you may let them be there to night at 
that rate; whereupon they were continued in the grounds: and 
when the ſervants came in the morning to take them away, Foyce 
had diſtrained them for his rent, ſo they replevied the ſheep. And 
judgment being giving for Foyce in that action in C. B. Fowke 
the owner of the ſheep brought this bill to be relieved againſt that 
judgment, and was ſo. 


The court relied on this reaſon, that when the drivers offered 
to take the ſheep out of the paſture again, at which time they 
were not diſtrainable for the rent, having not been Levant and 
Cuchant upon the lands, they were by the Fraud and Subtilty of 
Joyce induced to leave them there all night, whereby they became 
liable to the diſtreſs; and it was decreed for the plaintiff with 
coſts, at law, and in equity. 


Note; The caſe of Brodon and Pierce was cited, where there 
being 20 years arrear of a rent-charge, and cattle came by eſcape 
out of the next ground, and were diſtrained, &c. the Lord Not- 
tingham relieved againſt it in this court, 


Anonymous. 


2 Chan. Rep. S. C. 190. Eq. abr. 201, plac. 14. S. C. 3 Wms. 112. 2 Atk, 


Brown's Rep. 127. reſpecting a bond. —è contra, 1 Vezey, 273 f. 
N this caſe was cited the caſe of one Earles, before Mr. Ju 


Caſe 6. 


103. (n. 104.) 


A. deviſes 
12001, to his 


tice Jones, ſitting in the abſence of my Lord Chancellor. A wife, and gives 


man by his will in writing, deviſed to his wife 1200 J. in money, 


her all the goods, 
chattels, plate, 


and all the goods and chattels, plate, jewels, and houſhold-ſtuff Jewels houſe. 


and ſtock upon the ground, in and belonging to his houſe in N. 
in which houſe there was 400. in money; and if this 4001. 
ſhould paſs by the will, was the queſtion. 


Decreed that it ſhould not, for 400 J. is a conſiderable ſum, - 


of which the teſtator cannot be ſuppoſed to be miſconuſant of its 


F In the Counteſs of Ayleſbury's caſe (which is mentioned in the authority re- 
ferred to as above) Lord Hardwicke determined, that by deviſe of all things in an 
houſe, money and bank-notes paſſed to the teſtator's wife, and that the teſtator 
meant to conſider the notes, as caſh. His Lordſhip was inclined to think, that 
ready money, if not an extraordinary ſum and juſt received, would paſs by ſuch a 


B 4 being 


Evite, 


hold ſtuff and 
ſtock. belong- 
ing to his horſe. 
at N. 40. 
which tre 
teſtator had in 
ready money in the houſe, won't paſs by theſe words. 
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being in the houſe ; then had he an intent that that money ſhould 
have paſſed, he would not have couched it under the general words 
of all his goods and chattels, but would at firſt have given her 
1600 J. | 


Memorandum; In Eaſter term a new commiſſion paſſed for the 
euſtody of the Great Seal; and Sir John Trevor and Serjeant 
Hutchins put in the places of Sir John Maynard and Sir Anthony 
Keck, 
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Term. S. Trinitatis, 
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1690. 


In Curta CANCELLARIæX. 


Alathea Gofton, widow and -reli& of Francis 


Gofton, and Francis Gofton, adminiſtrator of 2 7. 
the ſaid Francis verſus Sir John Mills. 8 


2 Vern. 1 1 
* 8 


HE caſe was this, the inteſtate Francis, about 1669, lent 2 by _ de- 
. viſes 400. 
to Edwin Sandys, his brother-in-law, afterwards Lord which was the 


Sandys, 4001. and the ſaid 200 J. being unpaid, and the intereſt — 22 


5 ” 1 : - * all the monies 
of it greatly in arrear. Lord Sandys makes his will in writing, — — 


and thereby deviſes to his brother-in-law Francis Gofton 400 l. B. and ſubjects 


in full ſatisfaction of all he can claim from him, and deviſes to the ys pennen 


plaintiff Aathea an annuity of 25/1. per annum during her na- — 4 = 


tural life ; and after deviſes all his real eſtate to the defendant 4: owed B. 


amounted, by 


and his heirs, chargeable with the payment of his debts, and of reafonof intereſt, 


the faid annuity ; the plaintiff Francis refuſes the deviſe of the — 


400 J. and this bill was exhibited to have the 4007. and intereſt, tute of Limita- 
tations : Court 


and the annuity deviſed to the plaintiff Alathea ; and the cauſe will ſuppoſe the 


being decreed to an account, it appeared by the maſter's report, 8 www dr orgy 


that there was due for the ſaid 400/. and intereſt 8o0 l.“ and the dien; and the 


whole debt ſhall 
only queſtion was, Whether the Lord Sandys's real eſtate ſhould be paid, : 
be charged with the whole 800 J. by virtue of his will? 10 


The 
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The defendant's counſel inſiſted, that this being a debt by 
ſimple contract, did not in its own nature charge the land; and 
therefore it can be no farther liable to it than the will has made 
it, and that the deviſor having given 400 f. in full ſatisfaction of 
all demands, is a plain evidence, that either there was no more 
due, or at leaſt, that he intended to ſubje& his land to no more; 
and that this caſe is the ſtronger, for that this debt by the length 
of time was barred by the Statute-of Limitations, 


The plaintiff's counſel inſiſted, that the deviſe of the 400 l. is 
no evidence that there was no more due; and if the Lord Sandys 
did think that no more was due, yet it appears by the maſter's 
report that he was miſtaken, and he hath charged his lands ge- 
nerally with the payment of his debts, and the intereſt is as 
much a debt as the principal; and tho* it were once barred by 
the Statute of Limitations, yet it continues a debt flill, and is as 
much within the truſt of the will, as any other of the teſlator”s 
debts; and it does no where appear in the will, that the teſtator 


intended, that Francis Gofton's whole debt ſhould not be charged 
on the lands, tho? it ſhould be more than 4007. 


All the Commiſſioners were clear, that the land ſhould be 
liable to the payment of the whole debt ; and Lord Rawlinſon 
A man by will put this caſe, If a man ſhould recite in the beginning of his will, 


recites his debts, 


1 then fab. Whereas he was indebted to H. 300 l. to B. 400 l. to C. 500 f. 
jects his real c. when, indeed, he owed 4, 400 l. B. 5001, and C. 6001, 


eſtate for the 


payment there - and afterwards ſhould, by that will, ſubject his lands to the pay- 
5 222 ; ment of his debts, would they not be liable to pay all that was 


ſome of the due to A. B. and C. notwithſtanding the teſtator's miſtaken re- 


ſums recited, 


yet all his debts cital in the beginning of his will? Certainly they would; and 


» the caſe before us is the ſame. 7 
II 
Caſe 8. * Knap verſus Powell. 


Gilb, Can. 329. 


2 Eq. abr. 564, c. 2. 8. C. Viner (Tit. Deviſe) 413, pl. 10, in nota, 1 Vezey, 310. 2 Vezey, 
$63, reſpecting intereſt, Select Caſes, temp. King, 72. 


n HE plaintiff had a legacy deviſed to him, payable within 
a O NOTICE - 
his 3 till a year after the death of the teſtator, who was his half bro» 


the executor 


publiſhes it in ther; the plaintiff knew nothing of the legacy, nor of the teſta- 


the Gazetre, tor's 
thall have no intereſt for it. 
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tor's death, till the executor publiceed it in the Gazette; and 
then he demanded his legacy of the defendant the executor, 
and the only conteſt was, Whether the plaintiff ſhould have 
intereſt from the time the legacy ſhould have been paid? The 
court would not give any intereſt, not ſo much as from the 
time of the bill exhibited ; nor would they give coſts, even out 
of the aſſets, but the bare legacy. 


Fiſk verſus Fiſk. Caſe 9. 


2 TJuly. 
Homas Fiſt the elder, had a mortgage in fee, which was 2 Eq. abr. 429, 


forfeited ; he makes his will, and deviſes all his mortgages Ge ho Þo Go 


A mortgage, 
to Thomas Fiſt the younger, and makes him executor and dies: thouzhtorteited, 
* . * oug e 
Thomas the younger proves the will, and after dies inteſtate. The heir buys in the 
Bo . 0 — . 1 f = 
plaintiff takes out adminiſtration de bonis non to Thomas the el- Fans. agile | 


3 . . though no de- 
der, and alſo adminiſtration to Themas the younger, and brings f sf — 


this bill againſt the mortgagor; and the defendant Fiſt, who was yr Bell gy > 
the executor. 


heir at law to Thomas the elder and younger, and had bought in Buthad the heie 


4 - A : been in by de- 
the equity of redemption, This cauſe was heard on bill and £70205 


anſwer, and it was agreed that both the Fiſts left ſufficient aſſets — _ 
age W 
without this mortgage, and the bill was to have the defendant bought the 


Fiſt to aſſign the mortgage, and have the money paid, or elſe to — > 
forecloſe them. no defect of 
1 aſſets, equity 4 
g would not take it from him. 


And it was decreed, that the defendant Fit ſhould pay the 
plaintiff his principal, intereſt and charges to a day, or elſe aſſign 
the mortgage, and be forecloſed; but my Lord Commiſſioner 
Trevor ſaid, if the mortgagee had been in poſſeſſion, and died fo, 
he would not have“ taken the mortgage from the heir, there be- 12 
ing no defect of aſſets. 


Cordell 
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Caſe 10. Cordell verſas Noden. 


8 July. 
Gilbert's Chan, 332. 8. C. Poſt 81. 92. 162. 182. 566. Eq. abr. 244, pl. . S. . Vern, 
248. 8. C. 1 Vern. 473. 2 Vern. 643 . 1 Wms. 7, 544 2 Wms. 158 *, 3 Wms. 4 
= Vezey, 91. 166. 2 Atk. 18. 3 Atk. 228.—2 contra, Poſt 23 1. 323. 317. 2 Vern. 675 736 *. 
1 Wms. 114 *. 2 Wms, 212. 338. 2 Vezey 27. 2 Atk. 45. 68. Brown's Rep. 333. S. C. 
cited. Vide the caſe of Bayly v. Powell (Poſt 92.) and the note thereto ſubjoined, 


Thoſe marked thus * are caſes where evidence was admitted, . . Hes, | 
V1: Carts hot fg 1s Pers 20 of RG 012 + for SONG. 


A. by will gives R. Cordell being a merchant, and having an eſtate of about 


ſeveral legaci ; . 
to his — 25001. and being about to go beyond fea, in December 


amounting to f 1674, makes his will, and in the beginning thereof deſires his 


near the value o 
— 9637" me, mother, and the defendant Mr. Moden, to take upon them the trou- 
his executors, ble of being bis executors, and makes them executors, and then goes 


and gives th | . X 
20 J. and intreats On and ſets down all the particulars of his eſtate, and caſts them 


them to take the upo and then ſays, All my e/fate aforeſaid, and whatever elſe belongs 


Anz in his eſtate, ] lows ; and deviſes a legacy of 10/. to 
. 1 diſpoſe of as follows ; and then deviſe „ Jegncy 
ten years after, Noden, his executor ; and ſeveral other legacies to his other re- 


. lations, to the value of 2200 J. and after the making of his will 


Decreed the ſur- goes beyond ſea, and lives about ten years, and improves his 


viving executor g : 
but an executor eſtate to about 5500/. His mother dies, and ſeveral of his re- 
in truſt, and that 
the new acquired 
eſtate ſhould go 

to the legatees in 


proportions 


dies. 


The bill was brought by the relations, who were legatees, 


againſt the defendant the executor, to have an account of the per- 
ſonal eſtate, and to have the ſurplus diſtributed amongſt them: 
it was taken notice of in the caſe, that Mr. Noden had uſually been 
a truſtee in the family; that the giving him a particular legacy, 
and the words, de/:ring him to take the trouble of the executor- 
ſhip, and the computation made of his eſtate, and the deviſing all 
but fo ſmall a part left for contingencies and funerals, was a plain 
evidence that he intended no advantage of an overplus to the exe- 
cutor. 

The commiſſioners were all of opinion that the ſurplus ſhould 
be diſtributed; but in this caſe not according to the Statute of 
Diftributions, but according to the proportion of each one's le- 
gacy, deviſed to him by the teſtator. 


Attorney 


lations to whom he had deviſed legacies : and then the teſtator 


At 


that t 
mines 
for the 
contri! 
had be 
for wo 
not be 
the de 
charge 
pay his 
of the 1 


To 
it was 
length 
tho* M 
have th 
to it, fo 
only m. 
concerr 
not for 


* 
fo! 
the reve 
in truſt 
her life, 
him and 


beirs. 
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Attorney General of the Dutchy, at the relation cs 8 


of Mr. Vermuden, plaintiff, ver/us Sir John up 


Chamber at 


Heath, & al defendants. . 2 
rd C. B. 
HE information ſet forth, that the relator and defendants Atkins, and Mr. 


ſtice V 
were part-owners of ſeveral coal- mines in Derbyſhire, — onris 
that the king had a duty of Lott and Cpe out of all the lead g\* Atomey 


mines there ; that by the cuſtom, if one owner were at expence — oa 
an in- 

for the improving or working a mine, all the owners ought to formation | in 

contribute and bear their part of the charge ; that the relator "__ 


part-owner of 


had been at great charges in making ſoughs and other things — 3 


for working and improving the mines, without which they could others 2 
not be wrought (and ſo the king would loſe his duty) and that —_— a good 
the defendant would not contribute or pay any part of the ?'* 
charge; therefore to make him account with the relator, and 

pay his part of the charge, was amongſt other things the ſcope 

of the information. 


To this the defendant pleaded an outlawry in the relator, and 2 Eg. abr. r, 
it was long debated, whether the plea was good or not, and at ou Cha. _ 
length the plea was allowed by both the judges to be good; for ings, 84. 
tho* Mr. Attorney General be plaintiff, yet the relator is to - 
have the whole benefit or loſs of the ſuit, and is himſelf party 
to it, for it would abate by his death, &c. and the king's name is 
only made uſe of by the form of the court, and he is not directly 
concerned at all, and very little by conſequence ; and the ſuit js 


not for the king's duty, but the relator's intereſt, 


White ver/us Huſſey & al. en 


HE plaintiff and defendant Huſſey were truſtees in a term 2 Eq. abr. 478, 
for 99 years, for raiſing a ſum of money, and J. S. who had ; han: — 46. 
the reverſion, ſettled it & upon the defendant Huſſey and his heirs, 14 
in truſt for his mother (who had conveyed it before to him) for 
her life, and after her death, if he ſurvived her, then in truſt for 
him and his heirs; but if ſhe ſurvived him, then to her and her 
heirs, Ten years after, J/hite lends a ſum of money to J. S. 
10 þ (having 


15 


Not neceſſary 
to ſend it to be 
tried at law, 
Whether a vo- 
luntary convey- 
ance be fraudu- 
lent or not? 
For a court of 
equity can de- 
termine its 
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(having had no notice of this ſecond conveyance to Huſſey) and 
takes a mortgage of theſe lands to truſtees ; J. S. dies, his mo- 
ther ſurviving him: then Mhite ſets up his mortgage, and exhi- 
bits his bill againſt the mother of F, S. and the defendant Huſſey, 
to ſet aſide the former conveyance made by J. S. as being vo- 
Juntary and fraudulent againſt him, and that therefore the term 
of 99 years might be wholly aſſigned to him, and he thereby ena- 
bled to raiſe the truſt money, and his own mortgage money too z 
the mother anſwers and ſwears, that before her conveying the 
eſtate to J. S. her ſon, it was agreed between them, that he 
ſhould make ſuch re-conveyance, and that the fame was not 
made privately,. or kept ſecret, nor was upon any truſt, and that 
ſhe knew nothing of J/hite's lending any money to her ſon. 


White proceeds no farther upon this bill. The mother makes 


her will and deviſes this land to Huſſey and another of the defend- 


ants for payment of debts and legacies: then Mhite exhibits a 


new bill to the ſame effect, againſt them, who made the ſame 


anſwer the mother had done before, vi. ſetting forth her anſwer, 
and that they believed it to be true. 


Upon the hearing of the cauſe, the court unanimouſly decreed 
for the plaintiff, tho? it was ſtrongly inſiſted by the defendants 
counſel that they could not ſo do without directing a trial at law, 
whether the ſettlement on Huſſey were fraudulent or not, for that 
fraud or not was triable only by jury (eſpecially where the fraud, 
if any, was only from its being voluntary) and that if at law the 
jury ſhould find the fact ſpecially, and ſubmit it to the court, they 
could make no * judgment upon it; but it muſt be expreſsly found 
by the jury to be fraudulent or not. But the commiſſioners were 
all of opinion they might decree a conveyance to be fraudulent, 
merely for being voluntary, and that without any trial at law : and 


ſo they did in this caſe, 


Martin 


run. 
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Martin verſus Long. Caſe 13. 
Eq. Abr. 192, pl- 9. 8. C. 2 Vern. 151. 8. C. Caſes T. T. 228. Fearne's Cont. Rem. 355. 


Man deviſed a term for years to J. S. his heirs, executors, A deviſe of a 
1 | - term to A, his 
and aſſigns for ever, but if he died before 21, leaving no heirs, executors, 


iſſue, then to F. D. The deviſee died before 21, without iſſue, and — 22 


the remainder was held to be good. — 2 
remainder over this remainder is good, 
Claxton verſus Claxton. Caſe 14. 


Gilb. Can. 338. S. C. 2 Vern. 152. S. C. Eq. abr. 400, pl. 7. S. C. 


R. Claxton had made a jointure to his wife of ſeveral lands Equity will per- 


mit a deviſee of 


in Suffolk, and after made his will, and thereby deviſed theſe lands, upon con- 
lands to the plaintiff and his heirs, upon condition to pay ſeveral — of 
ſums of money to ſeveral perſons at ſeveral days; and if he fail, money, at # 
then to A. and his heirs upon the like terms, and dies. 2 _ tim- 
purpoſe, during the life of a jointreſs, 
Some of the money being near due, and the plaintiff not having 
ready money, and fearing to loſe the eſtate, exhibited his bill 
againſt the jointreſs, and thoſe that were to come in upon his 
default, and pray'd that he might be admitted to fell timber off the 
eſtate, to pay the money ; and the court without difficulty decreed 


it accordingly, 


DE 


De Term. 8. Hill. 1690. 


Termino S. Hillarii, 


1690. 


In Cx TA CANcELLARIX. 


Tay verſus Slaughter. 


Caſe 15. 
77 21 ENANT in tail ſettles lands for a charity, and in 1652 
by ens on a decree was made by the commiſſioners of charitable uſes 


ing a recovery, 


for applying theſe lands to the charity; then the eſtate tail is 
may appoint to : _ a 
a charity, which ſpent, and Tay, who was the remainder man in fee, and an infant, 
1 put in exceptions to the decree, that he ought not to be bound by 
the decree, not coming in under the tenant in tail. 


But all the commiſſioners were of opinion that all appoint- 
ments of tenant in tail to a charity, are by the ſtatute good and 
binding againſt the remainder man, as well as againſt the iſſue in 
tail; and therefore confirmed the decree with coſts. 


Caſe 16. 


2 Eq. Caſes, 44, 
C+ 5+ S. C. more fully reported. Gilb, Can. 245. S. C. 


=” HE plaintiff had articled with the defendant for the pur- 
chaſe of ſome lands of his wife's, and the articles were in 
writing, and ſigned by the parties, but not ſealed ; but the plain- 
tiff was put into poſſeſſion of ſome part of the land; and there- 
fore the court “ decreed an execution of the agreement, tho' it 


Were 


Wheeler verſus Newton. 


Sealing not ne- 
ceſſary to bring 
an agreement 
out of the Statute 
of Frauds. 


17 


were 7 
fon faid, 
better 
than th 


Fairb 


2 Vern. 2 
8. 6 cite 


DO 
thr 
dren we 
his deat 
tioned f 
be equa 
ſeth a it 
and dies 
took ou 


This 
creditor 
order to 
bill aga 
her cuſt 
ment, 


As te 
which f 
debts ar 
that, an 
ment; 
nature © 


In the 
that the 
Judgme: 
obliged 
to be pa 
of a leg 
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were not under ſeal, And my Lord Commiſſioner Rawlin- 
fon (aid, that agreements in writing, tho? not ſealed, have ſome 
better countenance ſince the Statutes of Frauds und Perjuries 
than they had before, 


Fairbeard verſus Bowers and Foxcraft, & econt', Caſe 17. 


2 Vern. 202. S. C. Eq abr. 143, pl» 15. S. C. Ib. 152, pl. 4. S. C. Caſes temp. Talb. 156, 
S. C. cited. 1 Atk. 294. 


B OVERS being a freeman and citizen of London, and having A voluntary 
three baſtard children by the plaintiff Fairbeard (which chil- bs — tre 
dren were likewiſe plaintiffs in the cauſe) about two years before Nader, payable 


three months 


his death gave a bond of 10001. to the plaintiff, Fairbbard, condi- arab moms, 
tioned for payment of 500 J. within fix months after his death, to to rw 2 
be equally divided between the three children, and after confeſ- 2 na 


and to the wi- 
ſeth a judgment upon that bond defeazanced in the ſame manner, 99's cuſtomary 


art, but will 


and dies inteſtate, The defendant Bowers, who was his widow, bind the freeman's 
took out adminiſtration to him. (gatory parts 


This bill was exhibited againſt her and Foxcraft, who was 
creditor of the inteſtate's eſtate, to have a diſcovery of aſſets, in 
order to ſubject them to the judgment. And Bowers had a croſs 
bill againſt Fairbeard, Fc, to be quieted in the enjoyment of 
her cuſtomary part, and to have an injunction againſt the judg- 
ment, 


As to Fairbeard's bill, ſhe pleaded the cuſtom of London, by 
which ſhe was intitled to a moiety of her huſband's eſtate, after 
debts and funerals paid, and that ſhe had no other proviſion but 
that, and that there was no conſideration for the plaintiff's judg- 
ment; and being to be paid after Bowers's. death, it was but in 
nature of a legacy, and demurred to the diſcovery. 


In the hearing of theſe cauſes the whole court was of opinion, 
that there was no conſideration for entering into the bond or 
judgment (tho' it was urged, that by the ſtatute a man is 

obliged to provide for his * baſtard children) and therefore being 18 
to be paid after Bawers's death, they reckoned it to be in nature 
of a legacy, and that all Bowers's debts, and the widow's cuſ- 
; C tomary 
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tomary part, ſhould take place before it (but my Lord Commit. 
ſioner Rawlinſon ſaid he thought the judgment ſhould be paid be- 
fore other legacies, if there had been any) ſo they decreed an ac- 
count of the eſtate and perpetual injunction againſt the bond and 
judgment, and that it ſhould be ſatisfied out of the inteſtate's cuſ- 


tomary part, if ſufficient. 
A. puts out HE defendant Sir John Moor was a relation to Mr. Hin- 
tereſt > 4 ton's wife, and Mr. Hinton had put out 1000 J. at intereſt 
E. I. company, 


aug takes ban to the E. I. company, and taken a bond for it in the name of Sir 


or it in the John Moor; after a commiſſion of bankrupts was taken out 
name of J. S. 


his wife's rela- againſt Hinton, and Sir Jahn Moor was ſummoned before the 
— - — commiſſioners to be examined concerning Hinton's eſtate, who 


appeared before them, and deſired a copy of the interrogatories, 


ſummoned be. 


; fore the com- and time to conſider them, which being granted, Sir Joh Meor 


miſſioners be- 


fore examina- before his examination, goes and tells the E. I. company, that the 


tion; he tells : ol. was not for his own 
the F. L com. bond that was given by them to him for 100 


pany, that the money, but they might pay it to ſuch perſon as ſhould bring the 


money was not 


his, but that bond; and upon that Hinton's wife brings the bond and receives 


they ſhould pay 
it to the perſon the money. 


that brought the bond. A.'s wife brings the bond, and has the money paid her. Equity will not 
relieve againſt it, 


This bill was brought by the aſſignees of the commiſſioners, to 
enforce Sir John Moor to pay the money, but the court would not 
relieve them. 


Caſe 18. Eccles ver/us Thawill. 


An executor 
ſhall not redeem 
a mortgaged 
term without 


paying a debt mortgagee, and dies; his executors “ or adminiſtrators ſhall ne- 
contracted after. ver redeem, without paying the other debts contracted after 
19 the mortgage; but if they had been contracted before, they 
would have been intended to be included in the mortgage. Per 


Rarolinſon. 


HE court declared in this cauſe, that if a man mortgages 
a term, and afterwards becomes otherwiſe indebted to the 
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Kingdome wver/us Boakes. Caſe 19. 


1 Vern, 161. 2 Ch. Ca. 8. 2 Atk. 19. 3 Atk. 407.— contra, 2 Atk. 140 . 


HE bill was to diſcover, whether the defendant, who One _— 
again © de- 
was a purchaſer of lands, had not notice of the plaintiff's — 


title before his purchaſe; the defendant by his anſwer poſitively ſwer, not ſuf- 


ficient to 


denied the notice; and the plaintiff proved it by one witneſs —— * 
only. And it was held by the court, that one ſingle witneſs 
againſt the defendant's poſitive oath in his anſwer, is not ſuf- 


ficient to ground a decree. So the bill was diſmiſſed. 


Sir Edmund King verſus Withers, & econt'. Caſe 20. 
_ Can. 24 5. 
C. 


74 THERS being a ſcrivener employed by Sir Edmund A ſerivener who 


was employed to 
examine into a 


King, did propoſe to him a ſecurity for 800 J. which 


was the eſtate of one Billingſly, and the title was carried to itte, fs in his 


duty, by neglect- 


counſel to peruſe, who approved the title, if Billingſy's wife ing to make a 


thorough in- 


had ſuch a jointure made her of other lands, as would bar quiry, He. 
her dower, and directed M ithers to enquire, and ſatisfy him of 
that matter. Withers never made any enquiry, or at leaſt never ***rwards the 


whereby his cli-, 
ent is a ſufferer; 


ſcrivener agrees 


gave any anſwer to the counſel], but told Sir Edmund that Bil. to make him 
f . . ſatisfaction an- 
ling ſly was a very honeſt man, and ſo prevailed on him to lend the other way. This 
money ; Billing ſly died, and his wife appeared to have a jointure — ry 1 
of thoſe mortgaged lands. Withers purchaſed in the jointreſs's 3 

N A ere 
title; and when the plaintiff clamoured and made loud com- no conſiderations 
plaints againſt //7hers, that he was like to loſe his money by his 
means, and expoſtulated the matter ſharply with him at Sir Eu- 
mund's counſel's chamber, Withers, to appeaſe him, agrees to 
aſſign the jointreſs's eſtate in the firſt place, to ſatisfy the plain- 
tiff money, c. and immediately reduced the agreement into 
writing himſelf, * and executes it by ſealing ; but he afterwards 20 


refuſing to make it good, 


F In a modern authority, it was held, that the evidence of one witneſs, corroborated 
by circumſtances, though to facts denied by the anſwer, was ſufficient to found a 
dccree. Brown's Rep. 52. Pember & Ux. v. Maibers. 


"Ys This 


De Term. S. Hill. 1690. 


This bill was brought to compel him to it, and his croſs bill 
was to ſet aſide the agreement, for that it was without conſidera- 
tion, and he threatened and frightened into it, and that he was 
not aware what he did when he did it: but the court diſmiſſed 
his croſs bill, and decreed the execution of the agreement. 


Caſe 21. Wittingham verſus Thornborough. 
2 Eq. abr. 635, | 
wo * ons HORNBOROUGYH and others came to the inſurance 
nn, broking office, and bought a policy for the inſuring the life of one 


made an ill uſe a : 
of, the court de- Harwell (upon whoſe life they had no concern or intereſt de- 


_ N de- pending) for a year; and the policy ran, whether intereſt or not 
intereſted ; and the premium 5 l. per cent. and they took this 
way to draw in ſubſcribers. They agreed with one Marwood, a 
known merchant upon the Exchange, and a leading man in ſuch 
caſes, to ſubſcribe firſt ; but in caſe Harwell died within the year, 
Mariuood was to loſe nothing, but on the contrary was to ſhare 
what ſhould be gained from the other ſubſcribers, 


Upon the credit of Marwood's ſubſcribing, ſeveral others (who 
had inquired of Martusod about Harwell, who was his neigh- 
bour) ſubſcribed likewiſe. Harwel! lived four months, and then 
died, and this bill was exhibited to be relieved againſt this policy; 
and this matter being all confeſſed by anſwer, the court decreed 
the policy to be delivered up, and the premium to be repaid, the 
plaintiffs deducting thereout their colts, 


The court ſaid, this way of inſuring, was firſt ſet up for the 
benefit of trade, that when a merchant happened to have a loſs, 
he might not be undone by it, the loſs by this way being borne by 
many; but if ſuch ill practices were uſed, it would turn to the 
ruin of trade, inſtead of advancing it. 


21 
Caſe 22. * Palmer ver/us Garrard. 
A perſon dies HE cafe was, A. died inteſtate, leaving iſſue only one 


intetate, leaving 


one child : the child, an infant; adminiſtration was committed to J. 8. 
whole perſonal 


eſtate belongs to during the minority of the infant, who-died within a month afte 
him, within the age; the plaintiff took out adminiſtration de bonrs of A. the fa 
Statute of Diſtri- 

butions» 


ther, and brought this bill againſt the defendant, who had take 
out 


raiſing 
ſpectiv 
remain 
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ſeveral 
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ſhould 
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out adminiſtration to the infant to have an account of the per- 
ſonal eſtate of A. 


The defendant pleaded the Statute for Diſtribution of Inteſtates 
Eſtates, that thereby the whole perſonal eſtate of 4. became veſt- 
ed in the infant, and ſo belonged to the infant as his adminiſtrator, 
and ſo he not accountable. And the only queſtion was, Whether 
the ſtatute did extend to this caſe, there being no perſons to ſhare 
the eſtate, but one to have the whole ? 


All the court were clear of opinion that it did, and allowed the 
plea, notwithſtanding it was faid that a cauſe had been decreed to 
the contrary in the Exchequer, 6 


+ Rives verſus Rives, & al'. Caſe 23. 


| 2 Eq. abr. 223, 
'S- HE caſe was, G, Rives made a ſettlement of his eſtate — 5 8. C. 


upon himſelf for life, then to truſtees for 99 years, for — 
raiſing 500 J. apiece for his three nieces, to be paid at their re- — 1 a 
ſpective ages of 21 years, and after to the plaintiff for life, with incumbrances on 
remainder to his firſt ſon in tail, with divers remainders over. CO” 
The plaintiff's bill was to be let into the poſſeſſion of the eſtate, 
paying his proportionable part of the 15007. that was charged 
upon it, 500 J. of which was due in preſent, and the reft not in 


ſeveral years. 


The court decreed, that the plaintiff's eſtate for life ſhould - 
bear 700/. and the remainders the other 800/. and that he 
ſhould be let into poſſeſſion, paying the 700 l. but if the other 
80ol. ſhould, according to the * limitations of the truſt, become 22 
payable, during the plaintiff's life, he was to pay it; but then 
the term for 99 years, was to be his ſecurity to reimburſe him 
again. 


+ As to the proportion tenant for life ſhall bear with the remainder man in reſpect 
of the payment of fines and renewals, vide Nightingale v. Lawſon, Brown's Re- 


ports, 440. F; 


C 3 . DE 


De Term. Paſchæ, 1691. 
D E 
Termino Paſchæ, 
1691. 
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Caſe 24. Moor verſus Rycault. 


Poſt 101. Gilb. Ch. 275. 2 Eq. abr. 51, c. 1. 478, c. 3. S. C. 2 Atk. 417. 

A huſband who M MAN ſteals a young woman who had a conſiderable por- 
had made no | : : | f 

previſion on his tion, which was in truſtees hands : after the marriage, her 

if th ; - | . 
her fortune, ” friends would not part with the portion, unleſs the huſband would 
1 ag, give ſecurity that it ſhould be ſettled for the benefit of his wife; 
, . * n * * 
ſhould be laid and it was agreed that it ſhould be laid out in land, to be ſettled 


out in a pur- 


chate of lands, to the huſband and wife, and the heirs of their bodies; and a judg- 


1 ment was given by the huſband for this purpoſe. 


marriage, not to be confidered as voluntary, fo as to be ſet aſide in favour of a creditor of the huſband. 


Now this bill was exhibited by a creditor of the huſband, for 
that it was after marriage, and voluntary, and ſo ought not to pre- 
vent a creditor of his debt, 


But the court would do nothing in it, for that if the huſband 
himſelf had exhibited a bill here againſt the truſtees for the por- 
23 tion, the court would not have * decreed it to him, without mak- 


ang ſome ſuch ſettlement ; ſo the bill was diſmiſs'd, but without 
Colts, | | 


Symonds 


2 Vern. 227. 
Brown's Rep. 
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Symonds verſus Rutter, Caſe 25, 


2 Vern. 227. 8. C. Eq. abr. 274, Pl. 7. S. C. Gib. Can. 243,-? contra, Poſt 400. Poſt 543+ - 
Brown's Rep. 223. 8. Go cited to 


o 


HE caſe was this, upon the marriage of a Woman, 500/. By marriage ar- 
of her portion, was put into Sir Francis Child's hands, upon 3 
articles to this effect, viz. that the money ſhould remain in Sir un portion, | 
Francis's hands, at intereſt, to be laid out in land, by the conſent ed in a purchaſe 


of the huſband and wife, and the ſurvivor; and the land to be ſet- led on wy 
tled on the huſband and wife, and the heirs of their two bodies, 224924 wife 


for their lives; 
. | , | 5 ; remainder to 
the remainder to the heirs of the body of the wife, remainder to the 2 


wife's brother, &c. and that till a purchaſe had as aforeſaid, the two bodies; re- 


intereſt ſhould be paid to the huſband and wife, and the ſurvi- Nas af hs body 


vor of them, and the aſſigns of the ſurvivor. The wife dies withe, f the in- 


: mainder to the 
out iſſue ; then the huſband dies: the brother and adminiſtrator plaintiff, the 


: ; | dg . 8 wife's brother 
of the wife brings this bill to have the money inveſted in land, pur- in fee. The 

: . . 3 
ſuant to the articles. rg —— 
then the huſband dies, the 500 J. not being laid out. Per Trevor and Rawlinſon, this money is not 


to be conſidered as lands; but per Hutchins it is, and to go to the perſon to whom the fee Js limited, 
and not to the executor of the huſband. 


But the court, viz. Trevor and Rawlinſon, were of opinion, 

that the money ſhould not be laid out in land, but ſhould go to the 
adminiſtrator of the huſband, for that there was no child nor cre- 

ditor in the caſe; that they did not take it to be the primary in- 

tent of the articles, to have land purchaſed, there being no , 
expreſs agreement to purchaſe, but only that it might be pur- 

chaſed, if the huſband and wife ſhould elect and agree to have 

it ſo. 


But Hutchins was of a contrary opinion; he thought the intent 
of the parties was, that land ſhould be purchaſed, and that for the 
remainder man, the court ought to decree it, and relied on the cafe | 


of Annand and Hendywood, Withwick and Jermy, Attwoed and : NG 29 
Kettleby, formerly adjudged in this court. 


＋ In a modern authority ( Pulteney v. Lord Darlington) referred to as above, 
all the numerous caſes are cited on both fides of the queſtion, and particularly well 
clafled and arranged in an elaborate argument of Mr. Hargrave, in behalf of the 
plaintiff, As the caſes are ſo extremely well arranged, and to be found in Mr. 


Brown's Reports (page 227) it is unneceſſary to refer to them in the margin. 
C 4 Sir 


De Term. Paſchæ, 1691. 
24 | 
Caſe 26. 4 Sir Robert Brooks verſus Lady Brooks, & al. 


2 Eq. abr. 144, | | 
Ee nr. OIR Robert Brooks was plaintiff againſt his lady and others, 


2 4 20a ab and a motion was made to have her committed, for not an- 
B. eit in ſwering interrogatories, but the court would not grant it, and 


_— declared a man could not be plaintiff in this court againſt the 


wife. On Saturday following this matter was moved again, 
and then the court was of opinion, that tho' a man could not 
have a bill againſt his wife for diſcovery of his own eſtate; 
yet, where before marriage ſhe enters into articles concerning 
her own eſtate, ſhe has made herſelf as a ſeparate perſon from 
her huſband, and therefore ſhe was ordered to anſwer in a week's 
time, 


DE 


In Curia Cancellariz, 
24 DE 92 
Termino S. Trinitatis, 
1691. 
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Burwell ver/us Harriſon. | Caſe 27. 
| 2 Vern, 231. 
HE defendant had entered into articles with the plaintiff, 8. C. 


I - . 
to make him a leaſe of certain lands in the county of Vor- 2 2 
folk and iſle of Ely, with uſual covenants; and the plaintiff u dete with os 
brought this bill to have a leaſe made accordingly : and the only on, - A 
queſtion was, Who ſhould be at the charges of repairs ? Twas made, he mall 
proved in the cauſe, that in Norfolk and the iſle of Eh, the land- — —— — 
lord did uſually covenant to repair; that when lands there were rey eciaray N 
let without leaſe, the landlord did uſe to repair ; that when the the leflor to be 
defendant did laſt let part of the lands in queſtion, without leaſe, — 4 
he was at the charge of all repairs. Defendant pretended that A — . 
the lands were of a conſiderable better value than the rent re- ufbresd the 


ſerved, which was ſo ſmall, in regard it was intended the plaintiff la. ch 
ſhould repair : but no ſuch agreement or mutual intention was 
proved, 


The court were of opinion, that the words Uſual Covenants 
ſhall be intended wſual all over England, and that the leſſee being 
plaintiff here to have a leaſe, ſhould be obliged to repair, notwith- 
ſtanding the contrary uſage in Norfolk, but that the caſe might have 
* had a different conſtruction, if the defendant had been plaintiff 26 
to have enforced Burwell to have taken a leaſe. 


Offley 


# 


Caſe 28. Offley verſus Offley. 


Coke's tu. Harg. ed. 19. 3. 185. b. 2 Eq. abr. 465, C. 7. S. C. Barnard, 54. 3 Atk. 347. 
1 Vezey, 196. 2 Vezey, 121. 2 Vezey, 277. Brown's Rep. 274. 


One ſettles a HIS eauſe came on amicably, and the queſtions cond 


houſt 
prog Tos — life, were, I/, Jobn Crew owner of Crew Hall, had ſettled the 


, with remaingers ſaid houſe by deed executed in his life, ſo that after his death it 


over, and then 
- honor would go to his daughter for her life, with ſeveral remainders 
furniture of the Over; and by will deviſed all the goods, furniture and ornaments 


fuch 
—— | in Crew Hall, to ſuch perſons as the ſaid houſe was to go to after his 


to have the death, by virtue of that ſettlement; The daughter marries Mr. 


houſe after his 


death. By the O who dies, not leavin rſonal eſtate ſufficient to pay his 
ſettlement, the Ng, ; S Pe Pay 


goods and fur- debts ; and the queſtion was, Whether by this deviſe, the daugh- 
niture hall 89 ter had the abſolute property in the goods at Crew Hall? for if 


according to 
the deviſe, and ſhe had, then by the intermarri p 
Ball hat be jan d, y ntermarriage they became Mr. Offey's, and 


der the power of would be liable to the payment of his debts: but the court were 
the firſt taker to 
diſpoſe of, nor Of opinion, that ſhe ſhould have but ſuch an intereſt in the goods 


fubjeRt to her or as ſhe had in the houſe, biz. the uſe of them for her life, and that 


debts. nobody ſhould have an abſolute property in them but he that had 


an abſolute property in the houſe, by the apparent intent of the 


deviſor. ; 


2 Wms. 82. 341. 3 Wms, 388. 1 Atk; 269. 


Tetin Yalled to The 24, Doubt was on the marriage of Mrs. Offley with her 


200 . 
2 pit- huſband ; there was a term created. for raiſing 200 J. per annum 


5 0 = for ber pin- money, which money had been conſtantly paid to her 


re- the by ber huſband's ſteward, except only the laſt year before his 


ment of it. b death, which was in arrear; and in the ſettlement was a covenant 
r's artear at 

dne koſban#'s on the part of the huſband for the payment of it: and the court 

death held ſuch "Fr . , 

Liebt as mord were Of opinion, that this being an arrear only for one year, and 


be charged on there being a covenant for the payment of it, ſhould be ſuch a debt 
his truſt eſtate 


fettled for pay- AS ſhould be char ged On his truſt eſtate. Secgs if1 it had been 1 In ar- 


2 of bis feat for many yeats. 


1 8 66, Poſt 44+ 57% 1 Wms. 730. 2 Atk. 78. 3 Atk. 358. 369. 393. 438.— contra, 
Atk. 104. 


„ 24h, Whether Mrs. Offley ſhould have her jewels and cham- 
Jewels and ber plate, as her paraphernalia ? Twas ſaid that the jewels and 


chamber plate, 
but ut out of pin-money, allowed the wife as her paraphernalia, 
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plate had been bought with her own pin-money, and that the va- 
lue of them all together did not amount to above 500/. So the - 
court decreed them, being of ſo ſmall une in reſpect of her huſ- 


band's eſtate. 
3 At. mY : 

4thly, There had been 600. laid out in Mr. Offley's funeral, 6001. allowed 
which the court decreed ſhould be a debt to effect the truſt eſtate, bs © v0 


Mr. Offlcy being a man of a great eſtate and reputation in his coun- taster! qua- 
lity, and being 
try, and being buried there; but if he had been buried elſewhere, buried in his 


it ſeemed his funeral might have been more private, and the court unte. 


would not have allowed ſo much, | 
* 14. 


st hh, In Mr. Offley's marriage ſettlement there was a term Where the er- 
for raiſing 10,0001. for a daughter, but it was ſo ſhott that the — — 


ordinary profits of the land would not raiſe above half the ſum; r 


but there was a coal-mine in the land, which was open at Mr. aber SE be. 
Offlcy's death, which the court ordered ſhould be wrought, and worked for it 
the truſtees to have power to make ſoughs and drains in any other 3 
the lands of the heir, as need ſhould require, ſo as it were done in 
an orderly manner, ſo that the money might be raiſed. And my 
Lord Commiſſioner Hutchins ſaid, that in ſuch caſe where the uſual 
profits of the land will not raiſe the money appointed within the 
time, this court may order timber to be felled off the land to make 
it up. 


\ 


Caſe 2 
Sadd verſus Carter. a Fae = 


ANDS were deviſed to the defendant Carter and his wife Deviſe of lands 


1 . : ., to A. for lif 
for their lives, and after their deceaſe to ſuch of their chil- remainder to 


dren as ſhould be living at the death of the ſurvivor of them, and {> <bild or 


to their heirs, equally to be divided between them, he the ſaid Car- —_ — 


ter paying 401. to the plaintiff, &c. at a certain time. and to their 
heirs, A. pay- 
ing 40/. to B. This is a charge not only on A.'s eſtate for life, but alſo on the lad." 
*The court decreed the land to be fold for payment of the mo- 28 
ney, and then the defendants to have ſuch a proportion of the over- 
plus of the purchaſe-money as was anſwerable to their intereſt for 


life in the land; for the money deviſed is a charge upon all the 


eſtates, 
Maw 


De Term. 8. Trin. 1691. 


Caſe 30. , Maw, verſus Harding. 
229 C4 „ 2 
2 Vern. 168. 22. S. C. (as Wms. 25. 
The dof a Man dies inteſtate, leaving an Uncle and Uncl:'s fon; and the 
intitled to a dif. only queſtion was, Whether the ſon of the deceaſed Uncle 
living ry * ſhould come in for a diſtribution with the living Uncle, by the Sta- 


6 2 « a+£ , tute of Diſtributions? And all the court were of opinion that he 


ſhould 
ee, 


Caſe 31. Freeman verſus Freeman. 
| Eq. abr. 87, Man enters into bond, that his ſon, who was tenant in tail, 
. ſhall not alien, and dies; the ſon ſuffers a common reco- 


Fay Rae, very, and thereupon the bond being put in ſuit, the bill was brought 
| ſor relief, but was diſmiſs'd with coſts. 
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Caſs verſus Waterhouſe. Caſe 32. 
26 Other. 


| 2 Eq. abr. 687, c. 1. S. C. Poſt 575. 
HE caſe was, Waterhouſe the defendant was poſſeſſed of A particular 


. writing for 
ſeveral houſes as executrix to her huſband, for ſeveral terms — of an 


of years, and which were in mortgage at the time of his death; CST 


and there were likewiſe two other houſes which the huſband had Statute of 
Frauds, unleſs 


purchaſed for years in his own and his wife's names, which were the party pur- 
not in mortgage at his death; after the death of the huſband, the _— » FE 


defendant his executrix gave out particulars, wherein are con- ſhown him at 
the time of pur- 


tain'd, as well the houſes not in mortgage, as thoſe that were in chaſe; ſo that 
i if that contains 
mortgage, in order to ſell them, and were ſhown the plaintiff more than the 


Caſs, who had been much intruſted and adviſed with in all concerns _— — 


of the family, . in ſtrictneſs 
| carry, the pus. 


chaſer cannot compel a ſpecifick execution of the reſidue on the particulars 
Other purchaſers not bidding enough, Caſs himſelf, who was a 
creditor of the huſband, comes to an agreement with the defendant 
for the purchaſe of all the houſes, and it was pretty evident in the 
caſe, that all the houſes were taken by plaintiff and defendant to 
have been in mortgage; and that the defendant was not appriſed 
that ſhe had any title to any of them in her own right, and “ upon 30 


the plaintiff's agreement there was a conveyance executed of the 
houſes, 


Caſe 33. 
27 October. 


De Term. S. Mich. 1691. 


houſes, but by the words of it, it was reſtrained to ſuch as were in 
mortgage. | 

Afterwards, the defendant being adviſed, that the houſes which 
were purchaſed in her huſband's name and hers, came to her by 
ſurvivorſhip, and were not liable to his debts; and that not being 
in mortgage, they were not conveyed to the plaintiff, ſhe refuſed 
to let him have them, tho? it appeared in the cauſe ſhe had often 
faid ſhe had ſold them, as well as the reſt, to the plaintiff, and he 
had paid the taxes for them; ſo this bill was brought to have the 
houſes conveyed, and to have a farther aſſurance of the others 


according to a covenant, ' 
But the bill was diſmiſſed, as to all but the making farther 


aſſurance; for though the court ſeemed fatisfied, that the de- 
fendant had covenanted to convey all to the plaintiff, and 
thought ſhe had fo done, yet there being no agreement in writ- 
ing, as to the two houſes not compriſed in the conveyance, 
the Statute of Frauds and Perjuries ſtood ſo full in their way, 
that they could not decree the conveying of them; for though 
the particular were in writing, and theſe two houſes. mentioned 
in it, as well as the others; and though .it was proved, that 
that particular was ſhewed to the plaintiff, yet it was not proved 
to have been ſhewn to him on his purchaſe, nor that he pur- 
chaſed by it. | | 


Bentham verſus Haincourt. 


Eq. abr. 320, pl. 2. 8. . 


A. mortgages to 


and after to 

„ then B. en- 
ters, and after 
ſuffers A. the 
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31 


T was held by the court in this caſe, that if a mortgagee 
after notice of a ſubſequent mortgage joins with the mort- 
gagor in fale of the lands to a ſtranger, the money received by 
either for the purchaſe, ſhall ſink ſo much of the purchaſe money : 
and in this caſe the mortgagor being ſon-in-law to the mort- 
gagee, and he having entered, and afterwards ſuffered the mort- 
gagor * to take the profits for ſeveral years, without requiring 
intereſt, 


The court held, that the lands in the hands of the ſecond 


mortgagee ſhould not be charged with any intereſt for that 
| time, 
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time, that is, that the intereſt of the firſt mortgagee ſhould not 
affect the lands, fo as to keep out the ſecond mortgagee longer 
than he would have him, if the intereſt had been duly paid. 

1 


— 17 


Coningham verſus Melifh, Cafe 24% 


JO ferns 2.4% ty Abe. 27% f, pot © 
Ch. Cafes 196. Eq. a 2735 pl. 8. S. C. 272. 3. S. P. Caſes Lev Talb. 78 21 — — > G 
1 Ack. 620. 2 Atk. 562.2 contr2, 2 Vern. 425. 57 1. 644+ Poſt 162, and marginal references. 


S. by will deviſed thus. 7 give and bequeath. unto my j couſin Deniſe of lands 4 
* Thomas Melliſh all that my meſſuage, called the Star 7 in nd i bein 


7 
Chicheſter, to have and to hold, to him, his heirs and aſſigns for ever, * mane oe 7 2 


in truft, to be ſold for the payment of all my debts and legacies within a — ers i Sh ; 
year after my death, and makes Thomas #elliſh his executor. The makes 4 = 
plaintiff was couſin and heir to the deviſor, and ſought by this tor i gs and Aur þ 

bill to make the ſurplus after debts paid a truſt for him. af 


the heir, as it 


would have been on a like caſe, on a conveyance exeguted, - © 


* * ＋ c 
. Hg. 
Afterwards, Friday the 3oth inſtant, the caſe was again de- 
bated; the argument to make it a reſulting truſt was, that upon Poſt 541. 
Brown's Rep, 
a conveyance executed, it would have been ſo, and there could be 10 88, 39, 90. 


reaſon why, being by will ſhould alter the caſe, 


Rawlinſen and Hutchins being only in court, the latter held 
clearly, it was no reſulting truſt, the former doubted. 


The argument againſt it was, that tis plain the teſtator had a 
regard and kindneſs for Themas Mellih, his couſin (as he calls him, 
in his will) who was as near of kin to him as the plaintiff, that is, 
his heir; but if the ſurplus of the land ſhall be conſtrued to reſult 
to the heir, the conſequence would be, that Thomas Mellifh the 
executor ſhould have nothing but his labour for his pains ; for if s 
there be a reſulting truſt for the heir, the perſonal eſtate muſt, by | 
the rules of this court, be * in the firſt place applied towards pay- 32 
ment of the debts in eaſe of the lands, and ſo Thomas Melliſb 
would not have any thing, either as executor or deviſee. 


Wherefore the faid two Commiſſioners held it no reſulting 


truſt, but decregs ty the heir 2 Join a in 5 of th of the land e land, . 9 
„„ eee 
4 Vernon 
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Caſe 35. Vernon verſus Jones. 2 
22 a Eq, abr. 410, c. 10. S. C. » Freeman, K S. c. 2 Wms. 334. 3 Atk. 30g, be to þ 
Arn IR Thomas Vernon had mortgaged his eſtate for years, and We ch 
truſtees in truſt then married, and afterwards made his will, and deviſed all > 
— Hung his lands to truſtees upon truſt to ſell (except his capital meſ- * 4 
wokiowite for ſuage, c.) to pay certain debts, and afterwards to raiſe 200. b 
jointure, and per ann. rent-charge, out of the excepted lands, for his wife for tk | 
_ * life, for her jointure, provided ſhe releaſe her dower; and alſo 2 
| —— _— to raiſe certain portions for his daughters, and a maintenance of ortgag 
wifejoinin a 100 J. per ann. for his eldeſt ſon, and ſoon after he makes another On th 
raiſing = mortgage for 8000/7. and the wife joins in a fine upon this mort- page, wi 
— — and gage; and about the ſame time he makes a deed of truſt, where- for years 
— by he conveys all his lands to ſeveral perſons (who were ſureties intitled it 
to ſell for pay- for ſome of his debts) in truſt to ſell all or any part for payment portion o 
and the pla, of his debts, and that afterwards the ſurplus ſhall be to him and I deviſed t. 
to be to him and f- ig heirs. tinguiſn 
| after edt : ſo that the wife allowed to come in for her 200 J. per upon the 
1 — rat 0 — nl often e if luffclent, if not, in proportion. complianc 
ja Afterwards Sir Thomas Vernon dies without new publication not to be 
lb of his will; and the queſtion was, Whether by this mortgage fine Wi Wertgage 
4 and deed of truſt, ſubſequent to the will, that be fo revoked, or ticular pu 
WA the wife ſo barred, that ſhe ſhall not claim the 200 J. per ann, will, but « 
— 1 and ſevera 
* thereby? | 
[18 verſus Den 
{1 It was urged for the plaintiff, that this mortgage and fine ſub- in court, a 
1 ſequent to the will, were without doubt a revocation of it in wits # 
118 law, and that there was no reaſon why equity ſhould relieve that this m 
1 ; againſt it, and that the deed of truſt made the caſe much ſtronger ; only to let 
. bf 33 for whereas by * his will he had ſubjected his lands (with exception bered, whe 
WW | of ſome particulars) to be ſold, for payment of debts, and made mortgage, 
* thoſe excepted lands a fund to raiſe 200 J. per ann. for his wife's died, and f 
4 fortune: now by this ſubſequent deed of truſt he had ſubjected fault, and tl 
thoſe excepted lands, as well as the reſt, to be ſold for the pur- tainly woul 
poſes in that deed, and ſo had deſtroyed the fund upon which the . quity, as it 
g 0 1 er, i de- at law ſever 
nr ae 


200 l. 
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200 J. was by his will to be raiſed for his wife, and had declared 
the ſurplus of all, after debts paid, and his truſtees indemnified, to 

be to himſelf and his heirs: and to obviate any objection which 
might be made, as if the wife's having a right of dower might - 
be a' conſideration for the 200 J. per ann. given by the will, and 

ſo ſhe a kind of purchaſer; it was ſald, there was a mortgage 
upon the whole eſtate before the intermatriage, and ſo the wife's 
title of dower of no conſideration at all, of if it were, ſhe had 
barred herſelf thereof, by joining in the fine upon the ſecond 
mortgage. 

On the other ſide, it was ſaid, that notwithſtanding the mort- 
page, which was precedent to the marriage; yet, that being but 
for years, the wife was intitled to her dower, and would then be 
intitled in equity to redeem the mortgage on payment of her pro- 
portion of the mortgage money; and that the 200 J. per ann. was 
deviſed to her by the will, upon condition, that ſhe ſhould ex- 
tinguiſh her dower, which ſhe had done by joining in the fine 
upon the ſecond mortgage, and ſhall be intended to be done in 
compliance with the direction of the will, and therefore ought 
not to be turned to her prejudice; that the ſubſequent deed of 
mortgage and fine, and the deed of truſt being all made for par- 
ticular purpoſes, ſhall not be intended a total revocation of the 
will, but only pro tanto, and to ſerve thoſe particular purpoſes; 
and ſeveral cafes were cited to that purpoſe, as the caſe of Hall 34 
verſus Dench q, which was decreed at the Rolls, and after affirmed + Poſt 5314. 
in court, and was to this purpoſe: A man makes his will, and de- One makes his 


bered, where ſhe joined with her huſband in a fine, in making a of the will, 
mortgage, which afterwards did not proceed; then her huſband 
died, and ſhe brought a writ of dower, and got judgment by de- 
fault, and the heir could not be relieved againſt it here, as he cer- 
tainly would have been, if that fine had been a bar of her dower in 
equity, as it was at law. Some caſes alſo were cited, where even 
at law ſeveral deeds and acts ſhall be accounted but as one, and 
therefore it has been adjudged, that where a man has a power to 
D revoke 


viſes * certain lands, and after, mortgages them in fee; yet held — — 


that this mortgage ſhall not be a total revocation of the deviſe, but _—_— 


only to let in the mortgagee : and Mrs. Danby's caſe was remem- ages. This no 
| total revocation 


. 
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xevoke uſes by deed, and he levies. a fine of the lands, and after. 
wards declares the uſes by deed, though this fine of itſelf {ingly 
would have been an extinguiſhment of the power of revocation, 
f yet the deed that comes after ſhall be coupled with it, and be ac. 
counted but one act. 


All the three Commiſſioners were of opinion, that neither the 
- mortgage and fine, nor deed of truſt, ſhall be a total revocation of 
the will, being made for particular purpoſes ; but that after debts 
paid, the widow ſhall have her 200 J. per ann. and the younger 
children their portions, if the eſtate were ſufficient to pay all; 


and if not, to be paid in proportion. 


Caſe 365. Martin ver/us Woodgate. 
7 ep mg: 
» abr. 370, c. 5. 376, c. 27. Rr” 
Deviſeof the 10 7 Deviſes all his goods, chattels, and ſtock to his wife (whom 


ts and profit ' 
of lands till his he makes executrix) for payment of his debts, and after- 


— wards deviſes the rents and profits of all his lands to her, till his 
a debts and if fon J. ſhould attain his age of 21 years, or marry, towards pay- 
before 21, my ment of his debts, and then has theſe words; and if my ſor di 


— _ A. before his age of 21, or without iſſue, my debts being paid, * then | 


and the fon deviſe to J. S. in tail, he paying 1001. to C. 


dies before 21 ; ; : g : 
yet the rents and The ſon dies before 21, without iſſue, and the profits to the time 


| ; 
33 the ſon would attain to that age, are not ſufficient to pay all the 


2 debts; and the queſtion was, Whether the profits beyond tha 


yond, till the time ſhould be liable to the debts ? 
debts be paid, 


mall be applied for that purpoſe. 


35 Rawlinſon and Hutchins (who were only in court) held, they 
ſhould ; for upon the whole will, they took it plainly to be the 


intent of the teſtator, that all his debts ſhould be paid out of bY 


lands : Rawlinſon admitted, that if the teſtator had only deviſed 
the profits till his ſon ſhould be 21, towards payment of debts, 
"and had gone no farther, that it ſhould have been carried no 
"farther, than till the ſon would have attained to that age ; but 
| Hutchins was of opinion, that even in that caſe the profits ſhould 
be applied to pay the debts beyond the age of 21, if thoſe to that 
time were not ſufficient to diſcharge them all, 
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Raw & Ur and Eliz. Potts, relict of Leonard Caſe 37. 
| | Potts verſus John Potts. EEC. 


2 Vern. 239. 8. C. Eq. abr. 355, pl. 6. S. C. by the name of Raw v. Pali. 
HE cafe was, F. Potts, grandfather of Leonard, and of the A. tenant in 


tail, remainder 


defendant, 16 Fac. 1. ſettled the lands in queſtion, on his to B. in tail. 4. 


eldeſt ſon in tail male, remainder to the heirs male of his body, nas _— 4 


&c. and dies; his eldeſt ſon had iſſue Leonard and John, and a fertlement on 


f . his wife for life 
dies; Leonard, who, for ought appeared, knew nothing of this for her jointure, 
intai i . . wh 
intail, married; and on his marriage ſettles theſe lands on his wr — 


I 106i i i „ intail, engroſſ:; 
wife for her Jointure, and the iſſue of that marriage, without le 1 
vying a fine, or ſuffering a recovery. death of A. 


recovered in 
ejectment againſt his widow; but in Chancery relieved, and a perpetual injunction granted for this 


fraud in B. in concealing the intail, which if it had been diſcloſed, the ſettlemeng might have bee 1 
made good, | h : 


4 John, the defendant, who knew of this old intail, and had the 
* deed in his cuſtody, engroſſed his brother's marriage ſettlement, 
but never made any diſcovery of the intail. 


ny | 

di * Leonard's wife dies without iſſue, and he grants a rent- charge 35⁵ 
en | out of theſe lands to his brother, which was conſtantly paid; and 

6 afterwards marries another wife, the now plaintiff, and ſettles the 

time lands on her, in the ſame manner, as on his former, without fine 

| the or recovery. 

that | 


The defendant Fohn, likewiſe engroſſes this ſettlement, but 
never mentions any thing of the old intail z becauſe, as he con- 
felled in his anſwer, if he had ſpoke any thing of it, his bro- 
ther, by a recovery, might have cut off the remainder, and tarred 

him. | 

Afterwards Leonard and his brother diſagreeing, Leonard 
treats a match for his nephew Raz, the plaintiff and his wife, 
and (having no children of his own) propoſes to ſettle this eſtate 

* upon them, but died without iſſue before the marriage took effect, 
having firſt made his will, and thereby deviſed his lands after the 
death of the plaintiff Elizabeth to the plaintiff Raw, and his 
heirs. Afterwards the marriage takes effect, and Rat ſettles 
theſe lands upon his wife, and the iſſue of that marriage. 


Ray | Da After 
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After the death of Leonard, the defendant John brings an 
ejectment againſt Elizabeth, and by virtue of this deed of intail, 
evicts her jointure. 


Whereupon ſhe, and Raw, and his wife, brought this bill to 
be relieved, and the plaintiff Elizabeth was relieved ; for it ap- 
pearing, that the defendant was privy to her marriage, and en- 
groſſed the ſettlement, and at the fame time knew of the old in- 

tail, and did not diſcloſe it, which if he had done, her ſettlement 
might have been made good and firm in law; therefore the 
court decreed the defendant to confirm her jointure, and granted 
a perpetual injunction againſt the judgment in ejectment, but 
could not relieve Raw or his wife, becauſe he was but a volun- 
tary deviſee ; and it did not appear that the defendant was privy 
to that marriage till after the ſolemnization of it, and fo not 
guilty of any fraud, as to them; and this decree was afterwards 
affirmed in the Houſe of Peers. 


cad 35. * Lumley verſus May, & al. 


2 Fq. abr. 514, c. 1. S. O. Poſt. 430. | 
r 1 May ſeiſed of freehold and copyhold land, furrendets 


chattels, and to the uſe of his will, and then deviſes to his wife all his 


ever, on condi- goods, chattels, and eſtate whatfoever, upon condition, that ſhe 


achte and leg. Paid his debts and legacies ; and by the will deviſed 600 J. to the 


— \;, defendant May his eldeſt ſon and heir, and 400 J. to the plaintiff 


82 — Elizabeth his daughter, and other legacies to other people; and 
deviſel a Conf. the ſurplus of his eſtate after his wife's death to be equally divided 
— huis elde ln, between his four children, and made his wife executrix, and died, 


_ _— _ leaving the defendant, his ſon, an infant; the wife dies before pro- 
furplu of his bate of the will. 

eſtate after 

his wife's death to be equally divided between his four children. 

This bill was brought by the creditors and legatees to have the 
eſtate ſold to pay them, and the court was of opinion, that the 
words goods, chattels, and eſtate whatſoever, with all the other cir- 
cumſtances of the caſe, and the perſonal eſtate falling ſhort, would 
paſs his lands well enough, and decreed a fale, and the heir to join 
when he came of age; but he being an infant, they gave him a 


day to ſhew cauſe after he came of age, 
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Scoolding verſus Green. Caſe 39. 


Eq. abr. 298, pl. 7.S, C. 


Man deviſes 100 J. to A. and B. the two daughters of his Device A 
IGOF. to 


brother Green, to be paid within a year after the death of his and B. vis. 501, 


ife, viz. 50 l. to A. and 501. to B. if they ſhall both be alive at * 4 — 


nt e time of payment; but if either of them ſhall die before, then pro ag — 
the the ſaid 100/, to the ſurvivor of the ſaid two daughters : one of fore the time, 
ted the ſaid daughters died in the life-time of the deviſor, and the — hs 8 
ut only queſtion was, Whether the ſurviving * daughter ſhould have * — — — 
m- the whole 100 l. or only the 50 J.? Fan wor Fry 


withſtanding 
the ſevering clauſe, which holds only in cafe beth live to the time of payment. 


Rawlinſon and Hutchins were clearly of opinion, that ſhe . 3 
ſhould have the whole 100 J.; they ſaid, that by the firft clauſe of 
the will it is a joint deviſe to them of the 100 J. in which caſe, if 
the will had gone no farther, if one had died, it would have ſur- 
vived to the other; then the viz, that comes after, is only a ſeve- 
rance of it, in caſe they ſhould both live to the time of payment, 


efy which they did not; and then the laſt clauſe of the will, if either 
his died before the time of payment, 1s a new ſubſtantive deviſe of 
ſhe the whole 100 /, to the ſurvivor, and decreed accordingly. 
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30 *DE 
Termino S. Hillarii, 
| 1691. 


In Curia CAN CELLARI. 


Caſe 40. Foſſet ver/us Auſtin. 
2 Eq. abr. 250, c. 1. 465, c. 6. 


Tenant in tail ENANT in tail ſuffers a recovery to let in a mort- 
ſuffers a recovery 


e ae, gage of 500 years, and then limits the land to the old 
gage of 500 + a s . y 
„ uſes, and makes his will, and deviſes all his lands for the pay. 
limits to the old ment of his debts. | 
uſes, and by will 


deviſes all his lands for payment of debts ; the equity of redemption of this mortgage held aſſets to 
ſatisfy creditors, or for a ſubſequent grantee of an annuity, EY | 


The court thought, that the equity of redemption of this 


mortgage ſhould be aſſets to fatisfy creditors, or a ſubſequent 
grantee of an annuity, 


Note; The redemption was limited to him, his heirs or 
aſſigns. 


Caſe 41. | 
Cup ar. Holmes verſas Buckley. 


Eq. abr. 275 pl. 4+ * ab 


Nthony Bottely and Katherine his wife, being ſeiſed in 
— right of the ſaid Katharine, of two pieces of ground by 
he feme's lands, 3 . 
Wich os 5 ans) indenture, 25 Jan. 1622, did grant a water-courſe to one John 


for th m, their heirs and aſſigns, to cleanſe and keep it i i - 

a c pit in repair, and ſuffer a to 
eſtabliſh the grant. This not a perſonal covenant, as to the ren and feme, they 2 
runs with the land, and ſhall bind the aſſignecs, being made good by che recovery. 


Baron and feme 
grant a water- 


Howland, 


Hmuwlana, 
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from tim 
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Hrmwulana, and his heirs, through the ſaid two pieces of ground; 
and by that deed did covenant * for them, their heirs and aſſigns, 
from time to time, to cleanſe the ſame ; and that all fines and 
recoveries levied and ſuffered, and to be levied and ſuffered of 
the ſaid grounds, ſhould-be and enure for the ſtrengthening and 
confirming the aid water-courſe, according to the ſaid grant, 
and afterwards, the 3oth of the ſame month, join in a deed, de- 
claring the uſes of the recovery to be ſuffered of the ſaid 
ground; and that the fame ſhould enure to the ſtrengthening 
and confirming the water-courſe granted by the faid indenture 
of the 25th of January. 


The water-courſe, by meſne aſſignments, came to the plain- 
tiff; and the ſaid two pieces of ground to the defendant, who 
built upon the ſame, and much heightened the ground that lay 
over the water-courſe, and made it much more inconvenient and 


chargeable to repair, and as it was alledged (and in part proved) 


the building had much obſtructed the faid water-courſe ; ſo the 


bill was, to be eſtabliſhed in the- enjoyment of the ſaid water- | 


courſe ; and that the defendants, and all claiming under them, 


might from time to time cleanſe the ſame, according to.the faid 
covenants. | 


It was objected for the defendants, that the ſaid covenant 


being a perſonal covenant, and made by a feme covert, could 
in no ſort bind the defendants ; and that, though the recovery 
had made good the grant of the water-courſe, yet that this 
perſonal covenant was not at all ſtrengthened or bettered by 
it; and that the plaintiff, and thoſe under whom he claimed, 
being ſenſible of it, had for 40 years cleanſed the ſame at their 


own charges. 


But the court was of opinion, that this was a covenant that 
run with the land, and though made by a feme covert, was 
ſtrengthened and made good by the recovery, and ſaid, though 
the plaintiff had cleanſed the ſame at his own charge, whilſt it 
was eaſy to be done, and of little charge; yet ſince the right 
was plain upon the deed, and the cleanſing made chargeable by 
the building, it was reaſonable the defendants ſhould do it, and 
cecreed accordingly, and gave the plaintiff his coſts, 
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In CVRTIA CANCELLARIX. 


Caſe 41. Cotton verſus Cotton and Aſhton. 


Poſt 237. 2 Vern, 290. S. C. Eq. abr. 63, pl. 4. S. C. 2 Chan. Rep. 138. 


Feme * — defendant Cotton in her widowhood, lent 2001. being 
— 0 th part of the aſſets of her firſt huſband Gibbons to J. Cotton, 


marries princi- 


pa) obligor, and the plaintiff's ſon, who together with the plaintiff as his ſurety, 


the bond being became bound to the defendant Aſbton (in truſt for the other 
t in ſuit a- 

— the ſure- defendant Cotton then Gibbons ) for the repayment of the money, 

ty, be cou. ; Afterwards Mrs, Gibbons intermarried with the principal obligor, 

in equity, be- who afterwards died, and left his wife wholly unprovided for, 

Caule X 

caſe where huſ- and this bond being put in ſuit, 

band before 

marriage joins in affigning the woman's perſonal eſtate in truſt for herſelf, though urged it was a 

releaſe in equity, as the obligee's marrying the obligor is a releaſe at law. 


The plaintiff brought his bill to be relieved againſt the bond, 
for that the C:ſtuigue Truft in the bond having intermarried with 
the principal obligor, that in equity was as much a releaſe and 
diſcharge of the bond as it would have been at law, if the obligee 
herſelf had married the obligor ; and that the bond being a truſt 
for her after marriage, was a truſt for the obligor her huſband, 
and therefore ought not now to be made uſe of, 


42 But the court would not relieve againſt the bond, for they ſaid 
that the huſband himſelf being one of the obligors, and ſo 
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In Curia Cancellariæ. 


privy to this truſt for his wife before marriage, makes it like 
the caſe where a man joins with the woman he is about to marry, 
in aſſigning her perſonal eſtate in truſt for herſelf, in which cafe 
he ſhall not have the benefit of it; or if it ſhould be not ſo 
taken; yet becauſe the huſband lived with her two years, and 
was party to the bond, and did not procure it to be delivered up 
and diſcharged, and was now dead, and had left his wife wholly 
unprovided for, this court would not hinder her of this means of 
providing for herſelf, 


Batteley & al' verſus Cook & al, Caſe 42, 


LAINTIFFS were late church-wardens of the pariſh Church-war- 
of St. Fames, in Bury, Suffolk, and during the time of order of whe? 


order of ve 
their office, had, by order of the veſtry, expended ſeveral ſums dert ſevezal 
of money in repairing the church, and erecting two new gal- pairs of the 
leries for the uſe of the pariſhioners, and ſeveral ſums of money bali — 


had, by order of the veſtry, been collected towards reimburſing 2 — 


them, and they had received more than the bare repairs did going out of 


. . . . heir offi 
amount to ; but at their going out of their office, their accounts — 


being taken by auditors appointed by the pariſh, and afterwards — 
paſſed, and allowed by the veſtry, there remained due to them lowed by the 


1301. and upwards ; and the veſtry made an order, that a rate def of — 2 


ſhould be made for reimburſing them that money; and then the fer main © 


rate to reim- 
ſame veſtry choſe Cook and another of the defendants church- — 
wardens for the year enſuing, who refuſing to make any rate againſt the ſuc« 
for reimburſing the plaintiffs, they brought this bill againſt the — 


: * force the male. 
ſaid church-wardens, and others of the pariſhioners, to have a W 
rate made purſuant to the * ſaid veſtry order, and to be relieved but thoſe 
, church-wardens 

and paid the money due to them. | being likewiſe - 

I i . removed, after 
examination of witneſſes and publication paſſed, made a good objection at the hearing, for that they had 
no remedy but in the Spiritual Court, or againſt the pariſbioners in particular who employed them. 


43 


After the plaintiffs had examined their witneſſes, and before 
publication, defendant Coat and his partner were removed from 
being church-wardens, and new ones choſen; and this was ob- 
jected to the plaintiffs at the hearing of the cauſe, 


Hutchins 
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De Term. Paſchæ, 1692. 


- Hutchins thought it a material objection ; but it was anſwered 
for the plaintiffs, that there could never be any remedy againſt a 
pariſh in any caſe, for they would be ſure either to remove the. 
old church-wardens and chuſe new ones, or delay the cauſe till 

their time was out. 
Trevor ſaid the charge of the church-wardens would be no 
objection, if the nature of the caſe were ſuch as the court could 
give relief in; but the plaintiffs having received as much and 
more than had been laid out in repairs, as to what remained 
due to them for the galleries, the court ſaid they would give 
them no relief, but they muſt take their remedy againſt ſuch par- 
| ticular pariſhioners as had employed them, or elſe in the Spiritual 
Court. Yet a precedent was cited between Birch and Barſton, 
ab, church-wardens of Lambeth Pariſh, Trin. 2 W. and MH. 
_ in this court, where the court decreed the plaintiff, who was 
late church-warden there, to be paid the money he had laid out 
for the uſe of the pariſh, with coſts, and then the decree goes 
on and ſays, for which purpoſe the veſtry of the ſaid pariſh are 
to take notice hereof (viz. of the decree) and ſet a rate accord. 
ingly ; and what the church-wardens ſhall pay in obedience to 
this decree, the ſame is to be brought into their accounts, and 
to be allowed them when they paſs their accounts with the 

\ pariſh. 

| Note; There are the like words in a former decree of Fe. 
bruary, 36 Car. 2. James and Rich, & aP, which decree is 


recited in the decree of 2 N. and MH. and was read at the 
hearing of the caſe, 


44 : 
Cafe 43- * James verſus Hailes. 
Ant?, 21. | 
An eftate in F an eſtate in mortgage be ſettled on A. for life, and then 


m——_—_— on B. in tail, or in fee ; tenant for life ſhall bear two 


life 3 1 wag fifths of the principal and intereſt, and the remainder man 
to B. in tee; 
three fifths. 


tenant for life 
ſhall bear two 
fifths of the principal and intereſt, and the remaiader man three fifths, 


Herbert 


In Curia Cancellarie. - 


Herbert ver/us Herbert. | Caſe 44. 


Ant?, 27. Eq. abr. 66. 3. Poſt 255. 295. 3 Wms. 337. 339. 2 Eq» abr. 156, c. 4. 5. 
1 Atk. 278. a 


N this caſe there were ſeveral queſtions concerning a woman's A feme covert 


, who has pin- 
pin-money, or ſeparate proviſion ; but the court ordered an money, — 


account to be taken, and reſerved their judgment till after the Pn man, 
account taken. kann og Pkg 
= writing, in un- 

Note; Hutchins cited Sir Paul Neal's caſe, wherein he ſaid — " N 


1 1 in- ſaves out of it ; 
it was decreed, that if a woman has pin-money, or a ſeparate —— 


maintenance ſettled on her, and ſhe by management or good poſition ſhall 
houſewifry ſaves money out of it, ſhe may diſpoſe of ſuch money 2 _ 
ſo ſaved by her, or of any jewels, &c. bought with it, by writ- 
ing in nature of a will, if ſhe die before her huſband, and ſhall 
have it herſelf, if ſhe ſurvive him, and ſuch money, jewels, &c, 


{ſhall not be liable to the huſband's debts, 


Seymour verſus Fotherby. "Gab 45. 


Viner (Tit. Payment) 281. 2 Eq. abr, 634, C. 1. | 
Man makes a ſettlement of an eſtate on himſelf in tail, A term in truſt 


and if he die without iſſue, then to truſtees for a term for W Haiſe any ſum 
: | not exceeding 


years, upon truſt, to raiſe any ſum not exceeding 1500 J. for the 1500/. for 


payment of his proper debts, which he ſhould owe at his death. debts, he ould. 


Afterwards he borrows 1000 J. of J. S. and by deed appoints — 
his truſtees to pay that 1000 J. out of the truſt eſtate, and dies — — 
In 
without iſſue, indebted to ſeveral other perſons; ſo that the — that 
1500/. would not be ſufficient * to pay all; and the only queſtion pave = 


was, Whether the 1000/7. thus appointed to be paid, ſhould — 


be paid in the firſt place, or in proportion with the reſt of the take place ac. 

cording to the 

creditors ? . appointment, 
and not to be divided amongſt all the creditors, 


The court decreed the 1000 J. ſhould be paid in the firſt = 
place, 
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— — _ —_— — mn 5 CO "IS 


Caſe 46. Graham ver/us Stamper. 


Koy's Max. 93, 94+ Doct. and Stud. Dial. 2, c. 42. 2 Vern. 146, S. C. Eg. abr. 308, pl. 2. S. C. 


A ſervant be- HE plaintiff Graham was privy purſe to King James the 
— Second, and alſo maſter of his buck hounds ; the defen- 
and alſo for 


himſelf, of the dant was a Jaceman, and by his friends made intereſt to the 
ſame tradeſ- plaintiff, that he may be made uſe of to furnith lace, &c. for 


how far £ , g 
he ſal be liable the king's hunt, &c. and was employed accordingly : and 
— 8 o Graham did likewiſe deal with him on his own private account; 


A ſervant to and he was from time to time paid for what he furniſhed for 
King James 2. 


relieved atainſt the king's liveries out of the privy purſe ; but on King James's 
— — 85 going away, the defendant brought Indebitat. ¶ſump. * againſt 
— wr er Graham, as well for what he had furniſhed for the king's uſe, 
before his abdi- as for what he had furniſhed for Graham's own particular uſe, 


cation, on the | 
circumſtances and recovered for both. 


of the caſe 
whereby it appeared the defendant never took the plaintiff in his own perſon to be liable, but had 
always been paid out of the privy purſe. 

6 


This bill was brought, to be relieved againſt that judgment: 
The court went on theſe circumſtances in the caſe, that Stamper 
had been permitted to furniſh lace and fringes, &c. for the 
King, on his own delire and application made to Graham on 
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In Curia Cancellariæ. 


his behalf; that the entries in the day-books of ſuch goods as 
were delivered for the king's uſe, were without price; that they 
may be added in the leidger-book higher or lower, as they had a 
proſpect of ſooner or later payment ; that the defendant had from 
time to time been paid out of the privy purſe, and one witneſs 
had ſworn that the defendant had ſaid that he expected PI 
from the privy purſe, and not elſewhere. 


That the account of the e nel in tie king uſe, 
had been paid off to about ten months; but the account deli- 
vered on Graham's private ſcore was of four years continuance, 
which ſhews Stamper kept them as diſtin&t accounts. 

That none of the goods delivered for the king's uſe came to 
Graham, nor was there any particular promiſe” of his to pay for 
any of them; and therefore, if the law ſhould be, that he who 
ſpeaks for or fetches goods for his maſter, without any particular 
promiſe of paying for them, is liable to pay for them (which 
they ſeemed to doubt) yet on the particular circumſtances' of this 


caſe, it would be fit to conſider how far uſe ſhould be made of 
this judgment. 


As to the objeCtion, that the damages at law being intire, 
could not be ſevered and apportioned by this court ; the court 
anſwered, that the defendant had already done that by his an- 
ſwer, and the ſchedule annexed to it, having therein ſet forth 
how much Graham's own proper debt was, and how much for 
goods delivered for the king; and in doubtful caſes it is moſt 
prudent * to try their fortunes at law, before they come into this 
court, and that therefore the proceedings that have been at law 
ought not to be objected ; for if this court cannot relieve after 
judgment at law, it cannot correct the rigour of the law at all, 
for till judgment it may be very doubtful what the law is. 


Trevor ſaid, it was a caſe of great conſequence, but of very 
little doubt ; but becauſe of the great noiſe and diſcourſe that 
had been made about it, they ordered a maſter to ſtate it on the 
books, anſwers, proofs and pleadings ; and then the court would 
direct for how much execution ſhould be taken out, 


Dickinſon 
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De Term. S. Trin. 1692. 


Caſe 57. Dickinſon verſus Molineux. 

17 Viner (Ti. Propane) $29, 530, 531. Poſt 153, 154, 155. 

By an extent in HE plaintiff's teſtatrix was indebted to ſeveral perſons 
a, taken out by by ſeveral bonds, &c. and to the defendant by ſimple con- 
——— tract; and judgment is recovered againſt the plaintiff upon one 
— 7 Sneak of the bonds, the deferidant being one of the King's receivers, 
ferred himſelf and bound with ſureties to the King, to anſwer what he ſhould 
— — 7 receive ; takes out an extent in aid againſt himſelf, and has this 


yered judgment ebt fou and takes out a Scire Facias againſt 
againſt the exe-* ſimple contract d nd, agal 


eutor, the exe- the plaintiff, and has judgment thereupon in the Exchequer. 
ene 
Whereupon the plaintiff brought his bill here to be relieved, 
© fuggeſting that theſe proceedings were fraudulent, and on purpoſe 
to interrupt the legal courſe of adminiſtration, and to defraud 
the reſt of the creditors (for there were no further aſſets) that 
had debts of a higher nature, and to make him pay what had 
been recovered by them againſt him out of his own pocket; 
that this extent was not proſecuted by the king, but by the de- 
48 fendant himſelf, and at his charges; and that he * was not really 
indebted to the king at the time of the extent (though the bond 
were kept on foot) or that if he were, he or his ſureties were able 


to pay the king's debt, and ſo that not in danger. 


The defendant pleaded theſe proceedings in the Exchequer in 
bar to the plaintiff's relief, but by his anſwer confeſſeth that he 
had proſecuted the extent at his own charges, and that he was 

able to pay the king at the time of the extent. 


The court allowed the plea, and would not relieve the plain- 
tiff; and yet not long before they had relieved Alderman Sturt 
in caſe of ſuch an extent. Qu. Wherein this caſe differs from 
that, further than that there the creditors were plaintiffs, here 
che executor, 
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+ Gibbs ver/us Herring. Caſe 48, 


Poſt 505, 1 Wms. 141. 243. 2 Eq. abr. 452, c. 3. 2 Atk. 159. 3 Atk. 440. with reſpect to a truſt. 
In his life-time intruſts J. S. with ſeveral monies of his to An executrix * 


K having mon 


* diſpoſe of at intereſt ; then A. dies, part of the money re- in the hands of 
maining in the hands of J. S. undiſpoſed of: the executrix of A. N — 


deſires J. S. to put it out at intereſt, who does ſo, and the ſecu- intel in her 


þ own right, in- 
rity proves defective. truſts J. F. to 
t it out at in · 


u 
tereſt for her, which he does, and the ſecurity proves defeBtive, the" Mall not un the "IN 


the other legatees or ſharers. 


The executrix ſhall not make it good to the plaintiffs, who 
were to have a ſhare of the eſtate, by the cuſtom of the province 
of York, but againſt a creditor ſhe ſhould. So it is of goods fold 
bon fide to a perſon who became inſolvent before all the money 
paid, 


Mete; She herſelf was intitled to a ſhare of the eſtate as well 
a5 the plaintiffs, Fo 


| + No ſuch caſe appears in the Regiſter's book: the Editor has ſearched for it 


but in vain. 


Walker 


De Term. S. Mich. 1692. 


a * Walker verſus Penrin. 
Mortgages hav- N this caſe it was decreed, that a mortgagee having received 
ing eos 8 J. per cent. ſince the year 1660, ſhould account for the 2 J. 


—_— 2 Yer per cent. over value, to ſink. the principal mortgage money; but 


cent. over value, if the principal and intereſt were overpaid, the — muſt ſhake 
to fink the prin- 


cipal; but if hands, for there ſhall be no refunding. 
principal and overpaid at that rate, no refunding. 
Caſe 50. . Strode wer/us Gibbs. 
Freeman of F a freeman of London gives bond to his mother to be paid 
| bond ws his after his death, this ſhall go out of the whole eſtate, and not 


ther 
paid afine þ by | out of his own.cuſtomary. part only. 
— — whole eſtate, and not out of his cuſtomary part only. 


9 - 


Caſe 51. + Hale verſus Hale. 


oy 
2 88 342. 486. e 2 Atk. 117. 3 Atk, 203. Barnard. 272. 4 1 


A. conveys a See- yrs Þ BY . 


Neude ru . 100 J. for ſuch. child or children of 4. as/ſhould be living 


er at che time of his death ; A. dies, leaving no child, his wife en- 


as ſhould be {277 with a daughter, which was afterwards born. 


_— = his death, to take within the meaning of that 
held a child living at his , 
truſt, 0 2 KA ſo ſtrictly as a limitation at law. 


y Lord Keeper declared that this poſthumous daughter is a 
— — death of A. within the meaning of the truſt, 
and that a direction of a truſt is not to be ſo ſtrictiy conſtrued, as 
3 Salk. 229. A limitation of an eſtate at law. And one Lutterel's caſe was 
— LE my Lord Bridgman's time, where a bill was exhibited on 
behalf of an infant in ventre ſa mere to ſtay waſte, and an injunc- 

tion granted upon it. 


+ See Coke's Inſtitutes, Harg, ed. 11, b. n. 4.; and Lord Hardwicke's decree in 
E!/ifon v. Ayrey, 1 Vezey, 114+ 
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IN Curia CANCELLARILA, 


Harriſon verſus Forth. Caſe 51. 


Eq. abr. 331, pl. 6. S. C. 2 Wms. 494. 1 Atk. 571. 2 Ack. 242. 
T: HE Maſter of the Rolls was of opinion in this caſe, that if HR — 
A. puychaſes an eſtate, with notice of an incumbrance, or of an incum- 
that it is redeemable, and then ſells it to B. who has no notice; . 2 
who afterwards ſells it to C. who has notice; that by this, ths © __ 
firſt notice to A. the firſt purchaſer, is thereby revived, and that he to P. who 
C. the laſt purchaſer ſhall be liable to the incumbrance or re- pa cg 


: 2 ives the firſt 
demption, as if it had never been in the hands of one who had no n , 3. 
notice. 


Afterwards, on appeal to my Lord Keeper, it being urged, 
that in ſuch caſe an innocent purchaſer without notice may be 
forced to keep his eſtate, and cannot ſell it, and ſhall be ac- 
countable for all the profits received ab initio, his Lordſhip held, 
that though A. and C. had notice, yet if B. had no notice, the 
Plaintiff could not be relieved againſt the defendant C. and order« 
ed C. to be examined on interrogatories, if he ever ſaw the con- 
veyance from the plaintiff to her ſiſters, and then to be tried if 
the defendant C. paid any, and what conſideration for the faid 
lands; and if B. had notice at the * time of his purchaſe that it £2 
was redeemable ; for if he had not, the plaintiff cauld not be re- 
lieved, though A. and C. bad notice, 
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De Term. Paſchæ, 1698. 


Caſe 52. Thompſon verſus Towne. 


Eq. abr. 242, pl. 6. S. C. 2 Eq. abr. 466, c.$. S. C. 2 Vern. 319. S. Cf. 


4. inteved to Vllian Thompſon, ſeiſed of the manor of Boothly, in Con 
N Lincoln, of about 2001. per ann. (Which was charged 


ſideration of a 
ſettlement on - - - 

him by A. after with a rent-charge of 120/. per ann. for life) and being old 
his death, gives and not married in November 1687, ſettled the ſaid manor 
Ind TO Ge 


truſt for A. to on himſelf for life, and after on the plaintiff Anthony Thomp- 
t ail ſon (who was his near kinſman) and his heirs: and the plain- 
3 yy tif, as the conſideration of the ſaid ſettlement, did at the 
to be paid to C. ſame time give a bond to the defendant, by William Thompſon's 


and makes him 0 : A 8 
ex*cutor on his direction, and in truſt for him, of 1000 /. penalty, conditioned 


ſuing this bond — 3 . : 
and a bill to pay any ſum or ſums of money not exceeding 500 J. to ſuch 


8 4 ; perſon or perſons, and in ſuch manner as the ſaid William 
aſſets in B,'s Thompſon ſhould by his laſt will deviſe and appoint. 


hands to pay 
what was due to him. 


William Thempſon was at the time of making this ſettlement, 
and giving this bond, indebted to the plaintiff in 300 J. by bond, 
and did afterwards become indebted to him in ſeveral other ſums 
of money, to 701. and upwards. | 


BY 


In the year 1689, William Thompſon makes his will, and re- 
citing the ſaid bond to the defendant in truſt for him, deviſes the 
500 l. ſecured thereby to the ſaid defendant the obligee, and makes 
him executor, and directs him to pay 50/. to one William Diſney 
to bind him an apprentice, and 50 J. more to ſet him up, and 20/, 
per ann. to one Anne Perkins for lite, and in 1692 dies. 


Defendant puts the ſaid bond in ſuit againſt the plaintiff, who 


brought this bill to ſubject this money to be 7 in his hands to] 
ſta 


pay the 300 J. and 70 J. due to him from the teſtator, .. 


The defendant by anſwer inſiſted, that the conſideration of 
Milliam Thompſon's making the faid ſettlement was, that he 


+ This caſe is thus ſtated in Vernon : FJ. S. on the ſale of lands, takes a bond 
from the purchaſer to pay any ſum or ſums of money not excceding 500 J. as he 
ſhould by will appoint: he. afterwasds appoints payment of it to ſeveral of his te- 
lations. Bill was brought by the creditors of F. S. for ſatisfaction out of aſſets, and 
Tinrer alia) to have the 500 J. applied towards payment of their debts. Per Cur: 
F. S. having power to diſpoſe, the 500%. muſt be looked upon as part of his eſtate, 
aud decreed it to be aſſets liable to plaintiff's debts; : — 
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In Curia Cancellariz, 


might have 5007. to diſpoſe of, and that he would not elſe have 
made the ſettlement, and therefore the faid 500/. ought not to 
be aſſets, eſpecially to anſwer the plaintiff's debts; and at the 
hearing of the cauſe the defendant pretended he had proved that 
the plaintiff and William Thompſon had agreed at making the ſaid 
ſettlement, that the plaintiff's bond ſhould be delivered up ; but 
theſe depoſitions were oppoſed, and could not be read, becauſe 
that matter was not put in iſſue by the defendant's anſwer, and 
the proofs did amount to no more than that William Thompſon 
himſelf had ſaid, that he intended that bond ſhould be deli- 
vered up. 


My Lord Keeper directed it to be tried at law, whether it 
were agreed that the faid bond of 300 J. ſhould be delivered up 
or ſunk ; and that iſſue was tried for the plaintiff, viz. that it 
was not agreed, c. 


The cauſe coming after to be heard on the equity reſerved, 
the Keeper decreed the ſaid 5001. to be aſſets to pay the plain- 
tiff”s debt, and that it ſhould go to a maſter to compute what 
due to him, and he to retain ſo much as to ſatisfy himſelf, and 
to pay the overplus to the defendant. And on appeal to the 
Houſe of Lords, this decree was affirmed, 


De Term. S. Trin. 1695. 
$4 *DE 
Termino S. Trinitatis, 
1695. 


In Curia CANCELLARIE. 


Caſe 53. Walſh verſus Walſh. 
1 Wms. 25. 595. 3 Wms. 50. Eq. abr. 249, pl. 7. 8. c. a Vezey, 215. S. C. cited, and S, P. 
Poſt 593. | 
A. has thtee has three brothers, one dies, leaving three children, an- 
| xg * other two, and the third five, then A. dies inteſtate ; and 


dies, leaving N. 
two children, . per Lord Keeper, on time taken to conſider of this caſe, diſtri- 
another three, 


and the third bution ſhall be per Capita and not per Stirpes; and that all the 
pres then children ſhould have equal, becauſe none take by way of repre- 


dies inteſtate, 


| «pg ſentation, but all as next of kin in equal degree. 
i 
Capita, and not per Stirpes, being all next of Kin in equal degree, 


Caſe 54. Starling & al' verſus Ettrick & al'. 


Poſt 461, and the note thgreto ſubjoined. Coke's Inſt, 28, b. Harg. ed. 


Where a perſon IR Samual Starling, 4 January 1672, conveyed the manor 


e 4 of S. Sc. to two truſtees and their heirs, upon truſt and 


heir, though confidence that they and their heirs ſhould convey the premiſſes, 
not heir gene- 
ral, and every or any part thereof, to ſuch perſon, and for ſuch time, 


term and eſtate as he the ſaid Sir Samuel by any writing under 
his 
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his hand and ſeal, in the preſence of two or more credible * wit- 
neſſes, or by his laſt will and teſtament in writing, mould di- 
rect, limit or appoint ; and for want of ſuch appointment to the 
right heirs of the faid Sir Samuel for ever; and after, by will, 
dated in Auguſt 1673, Sir Samuel deviſes ſeveral meſſuages to 
charitable uſes, and deviſes to the plaintiff Samuel Starling the 
elder, his nephew, ſome houſes in St. Sepulchre's, but he was 
only to have 501. per Annum out of them till his age of 24, 
and 1001. to bind him an apprentice ; and if the plaintiff Samuel 
the elder ſhould die before his age of 24, that then the truſtees 
ſhould convey the faid houſes to the right heirs male of Sir 
Samuel ; and for default of ſuch heirs male to the right heirs of 
Sir Samuel for ever : and did appoint that the faid truſtees and 
their heirs ſhould within fix months after Lady-Day 1695, con- 
vey the manor of D. &c. to his nephew Richard Starling (who 
was his heir at law) if he ſhould be then living, for term of his 
life only; or, if he ſhould be dead, for his heirs male, to hold 
to him and his heirs male for ever; and for want of ſuch iſſue 
to his own right heirs for ever. 


Soon after Sir Samuel died, leaving his nephew Richard his 


heir; Richard had iſſue Jane (married to the defendant Ettrici) 
and died; and it was laid in the bill, that Sir Samuel had great 
diſplenſure againſt his nephew Richard, by reaſon of his extra- 
vagancy and bad courſes, and therefore had left him no eſtate till 
he ſhould be 40 years old, and then only for life; and had often 
declared, that he would ſettle his eſtate ſo, that if Richard died, 
his nephew Sæmuel Starling ſhould have it; and after. this ſet- 
tlement and will, had told ſeveral perſons, that he had fo ſet- 
tled it, and the plaintiffs (who were Samuel Starling the elder, 
and Samuel his ſon) inſiſted, that either Samuel the elder is in- 
titled as right heir male of Sir Samuel, or elſe Samuel the 
younger, as heir male of Samuel the elder. 


* To this bill the defendants demurred, for that it appeared 
of the plaintiffs own ſhewing it in their bill, that they had no 
title, | 


On arguing the demurrer, it was over-ruled, and abend 
ordered to anſwer; but the plaintiffs were not to examine to any 
23 parol 


33 


196. 


57 
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parol diſcourſes of Sir Samuel Starling, how he intended to ſet- 
tle, or had ſettled his eſtate, without ſpecial leave of the court. 


Afterwards the plaintiffs mqved the court, that they might 
have leave to examine to ſuch diſcourſes and declarations of Sir 
Samuel, and inſiſted, that ſuch examination had been in the caſe 


o 210 abr. 23s of the + Counteſs of Gainſborough and Earl of Gainſborough, and 
: Chan. Ca, 


of f Crompton and North, and ſeveral other caſes; and the partics 

© had been relieved upon ſuch examinations for the expounding 
and explaining wills ; and if. the plaintiff could amend his caſe 
by ſuch examination, then to prevent him of them, would be 
to debar him of his right; but on the other ſide, if upon the 
hearing, the examination ſhould appear impertinent, the court 
could recompenſe the defendant in coſts. 


For the defendant, it was inſiſted, that it would be of fatal 
conſequence to admit examinations of this kind, to carry eſtates, 
contrary to the words of a will, and what by law they do im- 
port, and my Lord Keeper inclined that way, and denicd to admit 
the plaintiffs to examine to thoſe matters. 


Afterward the caſe was argued at Res Houſe, and the ſub- 
ſtance of what was inſiſted upon by the plaintiffs counſel, was, 
that this being in the caſe of truſt, and a will ought to have 
the moſt favourable conſtruction the court can give it; and it 
is very plain, what Sir Samuel intended, viz. that his eſtate 
ſhould be continued in the name, and go to the males of the 
family ; ; and this is not a limitation of an eſtate, but a direction 
to the truſtees to make a conveyance z that the word Heir is 
in many caſes, even in legal writs, &c. taken for heir * apparent, 
as the father may have a writ, Snare FiP & Hered. cepit, &c. 


2 Ventris,311. which muſt be his heir apparent; : and in the caſe of | Burchet 


earne's Cont. 
Rem. 109. 


verſus Durdant, where lands were deviſed to the heirs of J. S. 

now living ; it was held, that the eldeſt ſon of J. $. ſhould take, 
though in ſtrictneſs of ſpeech, he was not heir ng the * of 
his father, but heir apparent only. 


On the other ſide, it was argued, that if this had been a deviſe 
of the legal eſtate itſelf, it is plain, that neither of the plaintiffs 
could have taken any thing by it; for it is a known rule in law, 
VVV 193 | that 
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that whoever will take as a purchaſer by the name of heir-male, 

muſt be in the ſtricteſt ſenſe heir as well as male, or elſe he 
cannot take at all; and in the caſe of Burchet and Dardant the ,, 
words now living altered the caſe, and made it a deſcription af 
the perſon, and without theſe words, the heir apparent could not 

have taken, and it would introduce great inconveniencies, if 
legal inheritances, and equitable inheritances, ſhould not be go- 
verned by the ſame rule; and the conveyance being to be made 
within ſix months after Lach Day 1685; if he is not a perſon 
capable to take at. that time, he can never take at all, and the 

will cannot, by any proofs, have any ſenſe and meaning put upon 


. Fg 

it, other or different from what it would have had without 
theſe proofs, for all the will muſt be in writing. 

My Lord Keeper diſmiſſed the bill, and decreed tife truſtees 
to convey to the defendants, according to the will of Sir Samuel 
Starling, they having a croſs bill for that purpoſe. 

=, Te 58 5 
* Parker verſus Blythmore. Caſe, 55. 


3 Wms. 95. 1 Chan. Rep. 174. 


HE plaintiff had a legal title, but the deed by which he 8 
| claimed was loſt, and he brought this bill to ſet it up; the Rolls, 


. If plaintiff re- 
the defendant anſwered as to part, and pleaded himſelf a pur- plies pigs 7 ward 


chaſer for a valuable conſideration, without notice, c. The ae plea, he. 
thereby admits 


plaintiff replies to the plea, and the defendant proves his plea, the plea to be 
and the plaintiff proved no notice upon him ; and when the — 22 


cauſe came to be heard, the Maſter of the Rolls was of opinion, dit of the 


plea can never. 


that the plea was good; but the queſtion was, Whether the after be conſi- 
"IH - 0 dered, but only 
court could now conſider of that at all, the plaintiff having ad- the trath of it, 


as he proves it, 


mitted the plea to be good, by replying to it, and nothing be- or che Lin 
ing now in queſtion, but whether it be true or not; and if it provesits 
ſhould not be ſo, no plaintiff would ever ſet down any plea to 

be argued, but would reply, and put the defendant to the charge 

of examining, and then conteſt the validity of the plea at the 

hearing; and beſides, the defendant would be prevented from 

making ſuch ether defence as he might, by relying on his ple. 


E 4 1 


F 
' 
+ 4 
; 
14 
14 
' PB 
in 
il 
1 
1 


De Term. 8. Mich. 1695. 
„ *DE 
Termino S. Mich. 
1695. 


In CukIlA CANCELLARIX. 
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| 


Caſe 56. Attorney General, at the relation of the Inha- 


2 Eq. abr. 395. bitants of Stains, ver/us Taylor. 
© #3 uk 7 © 
8 N this caſe the plaintiff would have read in evidence an 
art ot A . . 
e not ſuf- exemplification of part of a patent, which was objected to 
. Fered to be read 


in evidence, by the defendant, for that nothing but the patent itſelf, or an 
netwithſtanding exemplification or copy of the whole could by law be evidence. 
the ſtatutes of 


and 4 of Plzintiff's counſel inſiſted, that by the 3d and 4th of Ew. 6. 
—— — cap. 4. and 13 Eliz. cap. 6. an exemplification of ſo much of a 
7 patent as relates to the matter in queſtion, is to all purpoſes 


conſult the pa- Of law made of the ſame force, as if the whole patent were ex- 
tent - roll, and 


fo may be ſur- emplified, whereupon the ſtatutes were ordered to be read. 
prized by an 
imperfect exemp!ification. 


My Lord Keeper was clear) y of opinion, that though by thoſe 
ſtatutes an exemplification of part of a patent be made ſufficient 
to make a title under, or to be pleaded in any court where the 
other {ide will have time to refort to the patent, and to be ad- 
viſed, whether the exemplification be of all that is material; 

6a and if it* be not, they may take advantage of it; yet they did 
not extend to authorize the giving ſuch exemplifications in 
evidence, 


In Curia Cancellariz,” 


evidence, where the other ſide could have no time to conſult 
the patent-roll, and might be ſurprized and loſe his right by an 
imperfect exemplification; and cited a cafe, wherein he had 
known it ſo held in B. R. on offering ſuch an exemplification 
in evidence; and therefore, if the plaintifts inſiſted upon it be- 
ing of great conſequence, he would have the opinion of all 
the judges, before he would admit of it; whereupon the plain- 
tiffs waved it, and produced the patent-roll itſelf, and ſo the 
cauſe went on. ? 
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Termino S. Trinitatis, 


1696. 


In CugIA CAN CELLARTZ. 


Meynell ver/us Howard. 


Ante, 2. Poſt gg. 477. 2 Eq. abr. 370, c. 9. 591, note. S. C. Caſes temp. Talbot, 54. 
Man makes a mortgage redeemable upon payment of 
money, but there is no covenant for payment of the 

money in the deed ; then the mortgagor makes his will, and 

deviſes his perſonal eſtate amongſt his relations; and the queſ. 
tion was, Whether the money on this mortgage be ſuch a debt, 
as that the perſonal eſtate ſhall be applied towards the diſcharge 

of it? It was ſaid, that Sir Edward Mor had made ſuch a 

mortgage, and afterwards raiſed a term in other lands for pay. 

ment of his debts; and the mortgage money was held to be a 

debt payable out of that truſt, 


Cur, So it is here, and the perſonal eſtate muſt diſcharge it. 
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In CR IA CANCELLARIE. 


Ballet verſus Sprainger. Caſe 58. 


2 Vern. 301. S. C. Ante, 23. Anti, 43. 
Man makes a mortgage, and then deviſes the land to A. 23 
for life, and the reverſion deſcends to his heir; the tenant gaged lands, 
for life enters into poſſeſſion, and brings a bill againſt the mort- — — 
gagee to redeem, and the heir likewiſe brought his bill to redeem; — 3 
tenant for life did not proſecute his bill, but continued to re- 
ceive the profits, and about a year before his death, purchaſes 
in the mortgages in the name of the defendant, and made the 


defendant executor, and died, 


The heir brought this bill to redeem, and the only queſtion 
was, Whether the deviſee for life ſhould go away with all the 
profits received, and the heir be forced to pay off all the in- 
cumbrances; or whether any part of the profits received ſhould 
be applied to ſink the mortgage money ? 


Lerd Keeper. Deviſee for life muſt pay one third of what 
was due at the death of the deviſor, with intereſt for the ſame, 
and the heir muſt pay the reſt, and the maſter muſt take the 
account accordingly ; and fo it would have been, if the mort- - 
gagee had received the profits, during the life of tenant for 

life, 
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f den. 404. Ii life, and a * caſe between att and Batſon, Trin. 1686, way 
— 8. C. cited to that purpoſe. 


63 


Caſe 59. Cleland verſus Cleland. 


Eq. abr. 70, pl. 14. 8. C. 1 Vern. 7. 2 Vern. 68. 501. 1 WB. 378. 2 Wms. 608. 3 Wms. rg, 
2 Vezey, 676. S. C. cited, and S. P. Poſt 312. 412. 


Tun wife's por- DLAINTIF F's grandfather was tenant for life of a farm, ant 
2 the inheritance was in the plaintiff's father, to whom he iz 


mortgage, which 
by law ſurvives 


heir, on the marriage of the plaintiff's father with the defendant, 


to her, ſhall Jet who had a portion of 3007. in her brother's hands, and ſecured 


equity be ſub- 
fa the huſ- by his bond to her ; the father and grandfather join in ſettling 
—— this farm upon the defendant for her jointure ; and this ſettle. 
3 ment is expreſſed to be made in conſideration of 100 J. paid 


on the wife, for to the grandfather for the marriage portion of the defendant, 
that makes the 
huſband a pur- Which 1007. was paid to him accordingly by her brother. 


chaſer of her 

fortune, and it ſhall go to his executors; but if the ſettlement were only in conſideration of part of 
the fortune, then the remaining part out on bond ſhall ſurvive to the wife, unleſs there were an 
expreſs agreement that the huſband ſhould have it, 


The marriage took effect, and the defendant's huſband died, 
indebted to ſeveral bonds, wherein he and his heirs were bound, 
and ations were brought againſt the plaintiff, as his heir, on 
the ſaid bonds, to ſubject the real eſtate deſcended to the pay- 
ment of them; and he brought this bill to have the remaining 
2001. of the portion, which was unpaid, applied in diſcharge of 
theſe gebts. 


It was pretended by the defendant, that there was but 100/. 
of her portion to be paid, and that it was agreed by her huſ- 
band and herſelf befage the marriage, that the remaining 2001. 
ſhould be hers; and beſides, that her huſband being dead, and 
this being a debt to her not diſpofed of by him, it did by law 
bclong to her. 


It was pretended by the plaintiff to be expreſsly agreed before 
the marriage, that the remaining 200 J. of her portion ſhould 
be applied to pay the huſband's debts, if there was occaſion, but 
neither of the agrecments were well proved, 
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* The Maſter of the Rolls decreed the 200 J. to be applied 64 
towards payment of the huſband's debts, and faid it was natural | 
equity it ſhould be ſo, and there being a ſettlement made on the 
wife, the portion, though it remains a debt to the wite, doth 
belong to the huſband. 

An appeal was afterwards brought from this decree before the 
Lord Chancellor, and he was of opinion, that as this caſe iS, 
unleſs there were an agreement, that the huſband ſhould have 
the other 200 J. it will ſurvive to the wife, and therefore directed 
it to be tried, whether there were any ſuch agreement or no; 
but if the ſettlement had been in conſideration of the whole 
portion, and had been equivalent to it, that would have 
amounted to an agreement, that the huſband ſhould have 
had it. 


Note; There was an objection made in this caſe for want of 
parties.; for that the adminiſtrator of the huſband was not made 
a party, but the wife being called adminiſtratrix in the bill, and 
having by her anſwer confeſſed, that ſhe had poſſeſſed the per- 
ſonal eſtate, and diſpoſed of it (and being the perſon by law in- 
titled to adminiſtration) though ſhe denied, by anſwer, that ſhe 
had taken adminiſtration, the court over-ruled the objection. 


Bloxton verſus Drewit. einde. 


HE plaintiff had an order to prove a deed viva voce; On. nk 
at the hearing it happened, that all the witneſſes to the der to prove a 


deed were dead, and the plaintiff produced a witnefs at the hear- _— — 


- F ' . . not allowed t 
ing to prove their hands, and this he could not be admitted t prove 8 


do; but the maſter of the Rolls put off the cauſe, and gave lj. geiles hands, 


they being dead, 
berty to examine in the office to prove the deed, notwithitand- but had — 
ing publication paſt. to examine in 


the office, to 
prove the deed, though publication was paſſed. 


De Term. S. Mich. 1696. 


6s ee 
Caſe 61. * Lady Radnor verfus Rotheram. 


13 November. 


Shower's Parl. Caſes, 96. S. C. 4 Rep. 1. Eq. abr. 219, pl. z. 1 Vern. 386. S. C. 2 Vern. 370. 
2 Chan, Caſes, 172. Poſt 97. 151. 336. 1 Wms. 138. 2 Wms. 700, 3 Wms. 229, and 


583. 
note. Caſes temp. Talbot, 138. 2 Atk. 526. Brown's Rep. 326, 327. 8. C. cited. Poſt 137, 


98 HIS cafe had been argued by counſel on both ſides, and 
aſſiſtance of a this day was appointed to give judgment. 


T2 his : The caſe was, Lady Radnor's huſband was ſeiſed in tail of 

againſt a pur- the lands in queſtion, but there was a term for 99 years prior 

jy to his eſtate (which was created for the performance of ſeveral 

3 againſt an truſts in the Earl of Narwich's will, which were all performed, 

eir at law a 

dowrec has and after to attend the inheritance) he levied a fine, and ſuffered 

been iet a. f recovery, and ſold the eſtate to the defendant; but his wite 
not joining, ſhe, after his death, recovered dower, and brought 
this bill to have the benefit of the term. | 


It was ſaid, the huſband ſhould have had the benefit of this 
term, and dower is the continuance of the huſband's eſtate, and 
the vendee of the huſband ſhall have it, as to the inheritance, 
and therefore, ſo ought the dowreſs too; and if ſhe had been a 
jointreſs, there is no doubt but ſhe ſhould have had it, and the 
purchaſer had notice of the marriage ; and ſeveral caſes were 
cited, Rockby verſus Burdett, Attorney General and Farmer 


Cloud and Drake, Fletcher and Robinſon, &c. 


My Lord Chancellor faid, he could not help the plaintiff; 
for though a jointreſs ſhall have the aid of a court of equity in 
the like caſe, that is, becauſe ſhe has a fixed intereſt by the agree- 
ment of the party; but a dowreſs has an intereſt by law, under 
particular circumſtances; and if it went upon the true reaſon of 
tlie thing, a woman ſhould be as well endowed of a truſt of an 
jnheritance, as of the inheritance itſelf, which yet all agree ſhe 
ſhall not be; and where an inheritance, upon which a term is 
attendant, is recovered, there the term ſhall go along with it, 
for it muſt either de fo, or be extinct, for the truſtee cannot 
have it, This caſe has frequently happened, and yet was never 

$6 helped,“ which is a ſtrong argument, it cannot be. In the caſe 


of 


Poſt 241+ 150. 


In Curia Cancellariæ. 
of + Snell verſus Clay the term did go to the tenant by the courteſy, + 2 Vern. 324. 


but this point was not ſtirred there; however, that was againſt 536. 585. 10. 2 


an heir at law, and that is another caſe ; but here is a pur- 
chaſer, if there had been any agreement to have had the benefit 
of it, as there was in the caſe of Barker and Fouke, it would 
have done it; but in this caſe I can't aſſiſt the dowreſs againſt a 
purchaſer, nor perhaps could I againſt the heir. 


The Lady Radnor brought an appeal, and the 14th of April 
1697, the decree was affirmed in the Houſe of Peers. 


D E 
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In C RIA CANCELLARIEX. 


Caſe 62. Fairfax verſus Heron. 


>Eq. abr. 306, e. 7. 337+ c. 8. S. C. Caſes temp. Talbot, 44. 145. Fearne's Cont, Rem. 316. S. C. 


One — ll HIS caſe was ordered to be ſtated by a maſter, and was 
. thus ; Miliam Barker, Eſquire, being ſeiſed in fee of 


executors to A. 1: ; 7 
A a Gor divers freehold lands of 400 J. per ann. the ninth of November 


ever but if he 1684, makes his will in writing, duly atteſted by four witneſſes, 
die, leaving no I þ F . 

fon, then to B. and made his nephew Henry Fairfax (his heir at law) executor 
— — and reſiduary legatee, and thereby deviſed in theſe words; 7 


to B. if A. dies give all my freehold and copybold lands which ] have in poſſeſſion, 


without ifſue, : 2 : 
decauſe the con remainder and reverſion, (not hereafter diſpoſed of) after the death 
— 3 of my executor, to William Fairfax hig fon, and his heirs for ever; 
— ot but if he die leaving no hon, then to that ſon or ſons my executor ſhall 
think fit to give them to by his laft will; which fon or ſons ſo no- 
minated (if William die as aſorejaid) I declare ſhall have my 
lands, charged notwithſtanding with ſuch annuities, legacies, and 
payments, as hereafter ſpecified ; and for want of a ſon of my exe- 
cutor, I give the ſaid lands to the elagſt ſen of my niece Heron, my 
executor”s ſiſter, charged notwithſlanding as aforeſaid; and I give 
63 my leaſes to my kinſmen Paul Jodrel, and Thomas Barker, in * truſt 
for the benefit of my executor for liſe; and after his death in truſt 
for al! my executor's children; and for want of any child or child- 
| 12 ren, 
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ren, in truſt for the eldeſt ſon of my niece Heron; and that the 

leaſes may be renewed if any or more: of the lives die, or my truſ- 

tees think fit to change any of them, I do defire they would da it on 

reaſonable terms. And if his executor did not provide money : 
enough for that purpoſe, within a month after demand, that the 

truſtees might mortgage any of the lands of inheritance to renew 

the leaſes (except thoſe belonging to the Alms-houſe) and ap- 
pointed his executor to pay his wife out of any part of the eſtate 

(except the Alms-houſe lands, and a farm near Workingham, in 

the poſſeſſion of George Gofwell) 2001. per ann. for life, half- 

yearly, without any deduction whatſoever, and ſeveral other lega- 

cies, and made his nephew Henry Fairfax ſole executor and re- 

ſiduary legatee. 


William Fairfax the executor's ſon died an infant without 
iſſue, in the life of Villiam Barker, and William Barker died 
without iſſue; and Henry Fairfax proved his will, and poſſeſſed 
perſonal eſtate ſufficient to pay all the debts and legacies, and 


'. paid them accordingly, and died, leaving plaintiffs his daughters, 
8 and coheirs. Mrs. Heron the niece had two ſons, Thomas the 
f eldeſt (now defendant) and Horatio, who were living at Mr. 
7 Barker's death; and the queſtion was, Whether Thomas Heron 
Sy took any, and what eſtate by it ? 


My Lord Keeper was of opinion, that he took an eſtate for It lands are de- 


life only, and no more; for if lands be given to a man generally, —— 4, 


without limiting for what eſtate, this makes but an eſtate for life, but an eſtate for 


: . . life, unleſs it ap- 
unleſs it appears plainly that the teſtator intended a greater year plainly the 
* . * ſt 1 
eſtate, which it does not here; and the money directed to be hm , — 
. . : his ner. that he is like to 
paid by him cannot enlarge it, for none of them do affect his per- | pep 


ſon, and ſo he cannot take but an eſtate for life. rg charge- 
Able. 


Lord Keeper, I think it is as plain he will take that, for all 
the contingencies upon which he is to take, muſt happen within 
the compals of a life, and ſo no danger * of a perpetuity ; and this 69 
is the ſame with + Pele and Brown's caſe in effect, though not in + Eq. abr. 187, 
words, and is like the caſe of f Brett and Rigden, and the appointee 275 8 


of Henry Fairfax would have taken but an eſtate for life. — 21 abr. 


F Wentworth 


him a greater, or 
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* 
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Caſe 63. 


2 Eq abr. 51, c, 2. woe: 


A. makes a vo- 
—— ſettle 
ment on B. who 
after agrees to 
deliver it up 
without conſi- 
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for a — 
ſettlement may 
be ſurrendered 
voluntarily. 
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| Wentworth e Deverging 


* HE late Lord PO had entertained the defendant + i 
as his ſervant; and afterwards having taken a great affec- 
tion to him as his friend and companion, and had often promiſed 
to make him a conſiderable fortune, did ſettle an eſtate in Eng- 
land on him, of about 1507. per ann. but my Lord afterwards 
having a mind to have that eſtate back again, the defendant re- 
conveyed it to him, and delivered back the deeds ; my Lord till 
continuing his former kindneſs to him, and his promiſes of mak- 


ing him a fortune. 


Accordingly my Lord did ſettle an eſtate he had in Sligo in 
Ireland (after his own death) on the defendant and the heirs of 
his body; and this eſtate was about 800 J. per ann. 


Afterwards my Lord had a mind to have this eſtate again, 
which the defendant agreed and complied with, my Lord till 
continuing his promiſes of making his fortune, and granted him 
a rent-charge of 600 J. out of this Sligo eſtate 3 but by the negll- 
gence of my Lord or his agents to demand it, the defendant ne- 
ver delivered up the conveyance of the Sligo eſtate, nor made any 


conveyance of it. 


Afterwards my Lord paid the defendant 40001. to purchaſe off 
a moiety of this annuity of 600 J. per ann. and the defendant 
thereupon releaſed 300 J. per ann. but afterwards my Lord had a 
mind to have that 300 J. per ann. releaſed alſo, and ſpoke to the 
defendant about it, who often, both by word of mouth, and by 
letters, promiſed to releaſe it, and a releaſe was brought and ten- 
dered to him to be executed ; but there having happened ſome 


difference between my Lord and him, he * refufed to execute it; 


whereof my Lord being informed, he came into his chamber (for 
he lived in my Lord's houſe) and expoſtulated ſharply with him, 
and thereupon he executed the releaſe, and my Lord and he 
parted, and never lived together afterwards, nor ſaw one another 
except once, 


My 


in Cufia Canckllarix. 


My Lord died, having made his will, and deviſed all his real 
and perſonal eſtate (aſter debts and legacies paid) to the plaintiff, 
who brought this bill to have a reconveyance of the Slige eſtate, 
and the ſettlement delivered up. 


Defendant inſiſted that he ought not to reconvey, at leaſt not 
unleſs the 3007. per ann. were made good to him, which he had 
releaſed by threats and compulſion, as he pretended ; or at beſt, 
that releaſe was voluntary, and without conſideration, and there- 
fore ought not to be aided in a court of equity ; beſides, that he 
was in the nature of a purchaſer, being to part with his intereft 
in the land for the rent- charge. 

My Lord Keeper ſaid, that a voluntary ſettlement might be 
ſurrendered without conſideration, and that ſuch ſurrender might 
de aided by a court of equity, and decreed the conveyance of the 
$/:g0 eſtate to be delivered up, and the defendant to reconvey it. 
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: 
: . a + * 


Caſe 64. T Jory verſus Cox. 185 
t 2 Vern. 401. $49- 2 Wms. 404. 3 Atk. 456. eden * 
Decree againſt a HE defendant was a: mortgagee, and in poſſeſſion; the 
— plaintiff brought a bill to redeem, and had a decree ac- 
ceem butbe- cordingly; before the account taken, the church became void, 
e and the mortgagee preſented, 5 1 Tl 
mortgagee preſents; yet on petition ordered to revoke his preſentation. . 
Upon the plaintiff's petition, - the Chancellor ordered that he 
ſhould revoke his preſentation, and preſent ſuch a perſon as the 
mortgagor or his vendee (for he had contracted to ſell) ſhould 


appoint. 
Vide Fitz- nl ©. How this revocation is to be; for I think a common per- 
erbert's Natura 


Brevium, 79, fon can only variare preſentands, but not revoke his preſentation, 
C. 2 Black. : 
Ro though the king may. 


7 Brown's Parl. Caſes, 450. 1 Burn's Eccleſiaſtical Law, 145, tit. Benefice, 


+ The above caſe is erroneouſly ſtated. The Editor has ſearched the Regiſter's 
book, and met with the order, ſtating the proceedings, as follows: 
— Dr er e con. 22 May, 1697. 

cox preferred his petition, ſtating, that being ſeiſed and owner of the manor 
and eſtate of Normanton, in Nottinghamſhire, and patron of the parſonage and reQory 
of Normanton, mortgaged the ſame to the plaintiff for 6000 /. and the whole mortgage 
veſted in the plaintiff, and there being conſiderable arrears due, he brought his eject- 
ment and obtained poſſeſſion, and then brought his bill to forecloſe : and thereupon the 
defendant Cox filed his croſs bill for an account and redemption ; ſtating, that upon 
the 1oth of March, articles had been entered into for the purchaſe of the ſaid eſtate, where- 
by the purchaſers had agreed to pay 10500 J. for the ſame. Before the cauſes wwere heard, 
the incumbent of Normanton died; after which, on the 16th of February 1696, the 
cauſes were heard and account decreed, and the plaintiff, on payment of intereſt, &c, 
to reconvey to the defendant ; that the defendant to the firſt bill, Cox, on the death of 
the incumbent (as patron of the advowion) preſented, but the plaintiff, Fory, op- 
poſed the ſame, under pretence, he had a right to preſent, as being mortgagee in 
Palſellion, whereas, being a mortgagee, he ought to preſent ſuch wa 6 as the de- 
fendant nominated, but refuſed, by means whereof the right was like to lapſe, and 
it was prayed, that the plaintiff might preſent ſuch perſon as the defendant ſhould 
nominate; whereupon his Lordſhip did order, that the plaintiff do forthwith, at 
the defendant's charge, revoke and countermand the preſentation by him made to the ſaid 
living, and that the ſaid plaintiff do, at the like charge, preſent ſuch perſon as the de- 
fendant Fong nominate and appoint to be parſon of the ſaid pariſh of Normanton.” 
Reg. 1697. lib. A. 901. 

In Vernon it is inaccurately ſtated, that the defendant had an injunction againſt 
the "Ws to ſay his preſentation, - 
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Cooper verſus Williams. Caſe 65. 


2 Eq. abr. 290, C. 4. 552, 0 2. S. C. Poſt zco, and references. 


Man deviſes all his perſonal eſtate to his wife for life, and f Deviſe of chat- 


tels for life, with 


A what ſhe has left at the time of ber death, it is my will, remainder over, 
and I do defire her that it may be equally diſtributed betwixt my own good 3 but if of 


ſmall value, and 


tindred and hers. Teſtator died, and the widow married the = 4-7 oi 
it, i 


defendant. otherwiſe, 


* This bill was brought by the relations to have an inventory 72 
taken of the teſtator's perſonal eſtate, and that ſecurity might be 
given that it ſhould not be embezzled, for that by his will the wife 
had only the uſe of the perſonal eſtate during life; and the words, 
Ihat ſhe has left ſhall be conſtrued to be by reaſon of goods that 


are bona peritura, or may be quite worn out with uſing. 


On the defendant's part it was ſaid, that the eſtate left was fo 
ſmall, that ſhe could not live upon it without ſpending the ſtock. 


Maſter of the Rolls. If that be fo, it may alter the caſe; 
therefore let the Maſter ſtate the value of the perſonal _—_ and 
then I will give further directions, 


Sir Evan Loyd and Dame Mary his wife & al' Caſe 66. 
verſus Carew & al'. 


Shower's Parl. Caſes, 137. S. C. Eq. abr. 260, pl. 2. 8. C. but not 8. P. Cro. El. 688. Fearne's 
Cont. Rem. 200. 317. 321. 


A and B. two ſiſters, ſeiſed of lands in fee, for 40001. ks Limitation of a 


fee upon a fee, 
A. by C. and in conſideration of a marriage intended and 3 


afterwards had between B. and C. by leaſe and releaſe, convey gency to happen 
within a reaſon- 
all their lands to the uſe of B. and C. for their lives, remainder to able compaſs of 


their firſt and other ſons in tail- male ſucceſſively ; remainder to — * 
the daughters of B. and C. in tail; remainder to the right heirs 
of C. provided that if there be no iſſue between B. and C. living 
at the death of the ſurvivor of them; and that the heirs of B. 


ſhould within twelve months after the death of B. and C. dying 


+ The marginal abſtract of the above caſe appears to be erroneous, as moſt probably 
it turned upon another point; but as it is printed in the former edition, it was thought 
proper to infert it. With reſpe& to a deviſe of chattels, with remainder over, vide 
Cokes Inſtit. Harg. ed. 18, b. and Fearne's Cont, Rem. 347. 


i. without 


73 


De Term. Paſchæ, 169). 


without iſſue as aforeſaid, pay to the heirs or aſſigns of C. 4000 /. 
then the remainder in fee ſo limited to C. and his heirs ſhould 
ceaſe, and that then the premiſſes ſhould remain to the right 
heirs of B. for ever. 


Afterwards B. and C. for extinguiſhing the right title, Gr. 
which B. or his heirs then had, or after might have, by any ſet- 
tlement, proviſo, Ic. on payment of 4000 J. or otherwiſe to the 


heirs of C. levy a fine of * the faid lands to the uſe of C. and his 


heirs, and directs the truſtees of the firſt ſettlement to convey ac. 
cordingly; then C. deviſes the faid lands to D. his brother, ſub- 
ject to his debts, which were near 5000 J. and after B, and C. 
die without iſſue, | 


A. the ſiſter and heir of B. brings a bill in Chancery againſt 
D. the brother and heir of C. and againſt the truſtees, to have a 
conveyance of theſe lands, on payment of 40007, purſuant to the 
proviſo, but was diſmiſſed. 


An appeal was brought in parliament, and for the defendants 
or reſpondents it was inſiſted, that the proviſo was void, the fee 
being before limited to C. and his heirs, and ſo not capable of a 
further limitation, unleſs to happen in the life of one or more 
perſons, in being, at the time of the ſettlement, which 1s the fur- 
theſt the judges have ever gone in allowing contingent limita- 
tions upon a fee; and if they ſhould be extended to contingen- 
cies to happen within twelve months after the death of one or 
more perſon or perſons in being, they may as well be extended 
to contingencies to happen within 1000 years; and ſo all the 
inconveniencies of a perpetuity will be let in; and the owner of 
a fee- ſimple thus clogged, will be no more capable of providing 
for the neceſſities and accidents of his family, than a bare tenant 
for life, | 


24ly. If this limitation were good, then the eſtate limited to 
the heirs of B, was virtually in her, and her heirs muſt claim by 
deſcent from her, and not as purchaſers ; and then that eſtate is 
barred by the fine, the deſign of giving ſuch power to the heirs 
not being to exclude the anceſtor, but becauſe the power in its 
nature could not be executed till after the death of the anceſtor, 
being 
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being to take effect upon a contingency that was not to happen 
till after that time, and that by this means C. would not only have 
no portion with B; but D. his brother would loſe all the money 
he paid for the debts of C. and which were charged on the faid 
lands. | | - | 


* For the appellants it was urged, that the proviſo was not 
void; that it was within the reaſon of the contingent limita- 


tions allowed in the + Duke of Norfoll's cafe, where it is faid, that + 4 Ch. Cafes, 
future intereſts, ſpringing truſts, or truſts executory, and re- : 


mainders, that are to ariſe upon contingencies, are quite out of 
the rule and reafon of perpetuities, if they are not of remote con- 
ſideration, but ſuch as will ſpeedily wear out; that though there 
can be no remainder limited after a fee-{imple, yet there may be 
a contingent fee-ſimple ariſe out of the firſt fee ; that the ultimum 
quod ſit of a fee upon a fee, is not yet plainly determined; that 
there cauld not in reafon be any difference between a contin- 
gency to happen during life or lives in being, and within one 
year after ; and the reaſon of allowing them to be good, if con- 
fined to lives in being, or upon their deceaſe, was, becauſe no in- 
convenience could follow, and the fame rule will hold to a year 
after; and that the true rule to ſet bounds to them is, when they 
prove inconvenient, and not otherwiſe ; that this ſettlement was 


made with good advice, 


2dly. That the fine could not bar this proviſo, becauſe the 
fame never was nor could be in B. who levied it. 


Mr. Veruon added alſo this reaſon, That if the proviſo had 
been, that if B. die without iſſue living at the death of the ſur- 
vivor of them, then if the heirs of B. do, upon the death of fuch 
{urvivor without iſſue, pay 40eo J. to, the heirs of C. then, &c. 
this you agree had been goad, but being extended to a year after, 
it is otherwiſe, and may as well be 4000 J., years after. To this 
he ſaid, if the proviſo had been fo worded, it would have been 
impoſſible to be performed ; for then the heirs of B, who could 
not be known till her death, would have been obliged to carry 
always 4000 J. about them, ready to pay; and to have the heirs 
of C. who likewiſe could nat be known till after his death, al- 


ES = ways 
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ways ready to receive it upon the inſtant of the death of & the 


„ 
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ſurvivor; and it might happen that neither the one who was 


ready to pay it, nor the other who was ready to receive it, might 


be heirs of B. and C. and ſurely when the heirs of neither could 
be known till their deaths, twelve months was but a reaſonable 
time to procure and pay fo great a ſum as 4000 J. which ſhews that 
a limitation of a fee after a fee, upon a contingency to happen 
within one or more life or lives ip being, or upon their deaths, 


being allowed to be good, may be extended further, when, as the 


limitation may happen to be, it would be inconvenient or impoſ- 
ſible to be performed within ſuch a time ; and that inconvenience 
is only to be the bound to theſe limitations, which here is {6 
far from being inconvenient, that it would be inconvenient and 
impoſſible to be performed otherwiſe. 


For theſe reaſons the decree of diſmiſſion was reverſed, 
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1697. 


In CU RIA CANCELLARI. 


Preſton & Ux' verſus Waſey & Ux'. Caſe 67. 


2 Eq. abr. 555 Co I. S. C. Gilb. Ch. 490 Poſt 538. 
NE Morts had by will deviſed inter al ſeveral lands to Feme covert heir 


his wife, part of which were copyhold, and were ſur- i. 22 


O huſband being 


rendered to the uſe of his will, and others were not ſurrendered ; %rawn in to en- 


, . —_ ter into articles 
the wife was executrix, and intermarried with the plaintiff Preſ- for ſupplying the 


. defect of a ſur- 
ton, and they for a ſmall conſideration got the defendant Waſey render of copy- 


; ; hold lands to 
and his wife (who was heir at law to Worts the teſtator) to enter 1 gs will, 
into articles for the conveying of theſe lands, and making good whereby they 


| a were deviſed to 
the will of Worts; and afterwards, on pretence of ſome miſtake the plaintiff; 


: , . the plaintiff not 
in the firſt articles, they were prevailed on to enter into new ar- Pam — 


ticles to the ſame purpoſe: there was ſome conſideration for their theſe articles 


: into execution, 
entering into the articles, but it appeared they were not well ap- in reſpe# of the 


- raud, and a- 

priſed of their intereſt when they did; and there was ſome art iat 3 
* * * .* . 2 

uſed to bring them to it. And this bill was brought to have a ag heir a 


ſpecific performance, 


But the Maſter of the Rolls would not decree the articles of a 
feme covert for conveying her inheritance to be ſpecifically per- 
formed, but diſmiſſed the bill, and left them to their remedy at 

law, as they ſhould be adviſed ; * and on appeal my Lord Keeper 77 
affirmed 


De Term. S. Trin. 1697. 


affirmed the decree, but went upon the fraud, and did not ſeem to 
take notice of its being the inheritance of a feme covert, c. 


Caſe 68. Serjeant verſus Puntis. 


Win of lands A Man made a will of lands ſeveral years before the Statute 
ee aps and of Frauds and Perjuries, and the will had but two witneſ. 


Frauds had but ſes to it; the teſtator lived ſome time after the ſtatute, and then 


two witneſſes 

and the teſtator died without altering his will. 
died after the ſta- 

zute, yet the will being made before held good. 


Maſter of the Rolls. I think it is a good wilt to paſs the lands, 
being made before the ſtatute, though the teſtator died after; but 
the other fide inſiſting to have it tried at law, he directed it ac, 
Cordingly. 
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1697. 


In CURTIACANCELL ARI. 


Trotter ber/us Williams. Caſe 69. 


2 Eq. abr. 344» C2, 8. C. 
Man made his will, and after ſeveral legacies deviſes in this One deviſes to 


1 * ” B, 
manner: Item, I give and bequeath to A. 500 J. to B. 7 * Dr 


500 l. and ſo gives 500 J. apiece to hve others; and my will is, — * 
that if any to whom I have given any money legacy, happen to any to whom 1 
die, that then her legacy, and alſo the reſidue of my perſonal eſtate, mga 


money legacy 
a 951 - happen to die, 
ſhall go to ſuch of them as ſhall be then living, equally to be di- 3 
vided betwixt them all, legacy, and alſg 
the reſidue of 
my perſonal eſtate, to go to ſuch of them as ſhall be then living: Decreed it ſhould be taken to be liv- 


ing at the death of the teſtator, and not at any time after; ſo that the death of any of the legatees after, 
would not carry it to the ſurvivors, 


All the legatees live to be of full age, and then one of them 
makes her will, and deviſes her 500 J. to the plaintiff, and dies, 
and the queſtion was, Whether this deviſe made by her were 
good, or whether the legacy of the deceaſed perſon ſhould be di- 


vided amongſt the ſurvivors by the will of the firſt teſtator, or ſhall 
20 without reſtraint of time ? 


The Attorney General argued, that there was no ground at 
21] to reſtrain the words, happen to die, to a dying, during the life 
of the teſtator ; and there is no need “ of making that conſtruc- 79 


9 tion 


| De Term. S. Trin. 169. 


tion for ſaving it from being a lapſed legacy, for that is as well 
done by the deviſe of the ſurplus, and there is no time limited; 
ſo that his intention is plain, and muſt be taken to be a deviſe of 
the legacy for life only, and as to the ſurplus, that is not given 
till the laſt clauſe upon the contingency. 


Rawli»ſon ſaid, that if a time of payment had been limited, 
that might have made it have another conſtruction than now it 
will, and cited the caſe of Clerk verſus Bridges. 


Cur. The words ſhall go to ſuch of them as ſhall be then living, 
muſt refer to a certain time, and that is, when the legacies be- 
come payable, which is at the death of the teſtator, 


Joſeph verſus Mott. 


2 Eq« 459, c. 3+ S. C. Salk. 507. Caſes temp. Talb. S. C. cited, 223. Ib. I P. 217. 1 Wms. 297, 
3 Wms. 401, and n. Poſt 179. 188, 4 Brown's Parl. Caſes, 287. 


Caſe 70. 


ONE — * Man made his will, and died indebted to ſeveral perſons by 
an — bond more than his perſonal eſtate would pay; a bond cre- 


Jet 0/0 ditor of the teſtator's brought a bill againſt the executor to have 


gainſt bim, be- a diſcovery and account of the perſonal eſtate, and a ſatisfaction 
n debt; at the hearing the executor made default, ſo there 
was a decree againſt him for an account and ſatisfaction out of 
the aſſets niſi, Sc. : before the decree was made abſolute, another 
bond creditor of the teſtator brought an action of debt at law 
againſt the executor, upon a bond; he appeared, and becauſe he 
could not plead this decree at law, ſuffered judgment to go 
againſt him by default ; and the account being carried on before 
the Maſter, the queſtion before him was, Whether. he ſhould 
allow this judgment on the account? And he being in doubt, re- 


ported the matter ſpecially to the court for their direction. 


The Maſter of the Rells was of opinion, that the decree muſt 


be preferred, and it coming now to be reheard before my Lord 
Chancellor, he was of the ſame opinion, 
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Duke of Norfolk verſus Browne. | Caſe 71. 


Mg 5 | * | Eq. abr. 381, pl. 4. S. C. 
7 HE late Duke of Norfo/h, plaintiff's father, had execut- A grant of the 


| . next avoidance 
[ed a grant of the next avoidance of a church to the de- to one without 


fendant's father, who was a clergyman, and a perſon much in- ma wh —— 
truſted and employed by him, and the grantee knew nothing of for che grantor, 


. . . ; . no other truſt 
the making of this grant, and being examined in a cauſe, de- being declared. 


poſed that he did not purchaſe it of the duke. 


Lord Keeper. This is a reſulting truſt for the grantor, there 
being no other truſt declared. 


Smith verſus Loader. Caſe 72. 


2 Eq. abr. 478, Cs 4. a +A 2 Vern, 246 7. Brown's Rep. 149 g 


LAINTIFF being a man of eſtate, and wanting 1000 J. A. being to pro- 
applied to the defendant, who was a ſcrivener, to procure it 2 <3 


for him; but told him, he would not borrow it of any mechanick, aud pays $ a — 
i 300 l. and takes 
but of a gentleman. Loader treated with one Burroughs a vint- other 300“. 
himſelf, and 
the remaining 400 J. in goods which prove worth little or nothing, and for ſecuring the whole 1000 J. 
both gave a recognizance; yet that being ſued againſt B. he brought this bill, and had a perpetual 


injunction againſt the recognizance on payment of 300 J. only, and intereſt, by reaſon of ſome eircum- 
ances of fraud in A. 


+ More accurately ſtated in Vernon, under the name of Smith v. Burroughs, 


( 


ner, 


% 
1 


81 


Caſe 73. 


ner, who agreed to lend the money, and the recognizance was 
taken, in name of J. S. a country gentleman, in truſt for Bur- 
roughs; and the plaintiff did not know that Burroughs was the 
lender of the money, and ſome care had been uſed by Burroughs, 
that he might not know it.” 


Three hundred pounds of the maney was * to > the plaintiff 
upon his entering into a recognizance, and a day or two after, 
300/. more was paid to the defendant Loader, and the other 
4001. Loader had taken in wine (being, as he ſworein his an- 
ſwer, ſo to do by Burroughs) and the wines were not really 
worth above 150 /. 


Execution upon this recognizance was ſued out againſt the 
plaintiff, and he brought this bill to be relieved, upon payment 
of the 300 J. only, which he himſelf had received, pretending, 
that this was only a contrivance betwixt Laader and Burroughs. 


The Maſter of the Rolls took it to be nothing elſe but a con- 
trivance, and therefore decreed a perpetual injunction againſt this 
recognizance, upon the plaintiff's payment of 300 J. with inte- 
reſt ; and upon appeal to my Lord Chancellor, he- affirmed the 
decree, though no other evidence than as before. 


e Bowater ver rſus Ellis. 
8 ENA N T for life, and Caſtuigue Truſt in remainder in 


tail, joined with the truſtee in making a feoffment of the 
land; this a good bar of the eſtate tail, 
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ſhould have the ſurplus to their own uſe, or ſhould — Webs. ML : 
p . . * . 2, 
according to the Statute of Diſtributions? - . 


Lord Briſtol verſus Hungerford. Cafe 54. 


Ant, 12. and references. 2 Vern. 645. S. C . 3 Wms. 194. 8. 0. cited. 


IR William Baſſet made his will in writing, and thereby Lands deviſed to 
be ſold for pay- 


deviſed lands to be ſold for the payment of his debts, and ment of his 


wills, that the ſurplus ſhall be deemed “ part of his perſonal e Ni- 


ſhould be deem. 
eſtate, and go to his executors, and gue to his executors 100 J. — 


apiece as a legacy. : — * 


executors, and gives his executors 100 J. apiece 2s 2 legacy; the ſurplus decreed. a truſt in the 
executors, and ſubje@ to diſtribution, for the * concerning the ſurplus was —_ to exclude the 


heir, not to give it to the executors in their own righ FL . e 32 4 
3 
this cale is, 1 the e 5 


The queſtion was, Whether, as 


It was urged for the executors, that by the will it is expreſsly A, EF 
ſaid, that the ſurplus ſhould be part of his perſonal eſtate, and go 47 5 Aa 7 
to his executors ; and therefore it muſt be underſtood, he meant ,. 
it them, to their own uſe; and his giving them a legacy of ro00/. / 
apiece cannot alter the caſe, for the ſurplus might, perhaps, be LH 10 
nothing, and therefore he gave them the 100/. that they might ZZ 
in all events be ſure of ſomething, and not to exclude them of ers: P, "A" | 
the benefit of the ſurplus ; and this being a deviſe of the ſurplus . Aar, 
after debts and legacies paid, cannot be a truſt in them, for then 
all their truſt is performed, when debts and legacies are paid. 


On the other fide, it was ſaid, that the words in the will, that 
the ſurplus ſhould be part of his perſonal. eſtate, and go to his exe- 
cutors, were only intended to exclude the heir, who elſe would 
have had it, and not to give any greater intereſt to his executors 
than they would have otherwiſe, curia adviſare vult, but after- 
wards decreed it to be a truſt in the executors. 


F In Vernon it is erroneouſly ſtated to be @ tri oft for the beir at law. Vide the m— . ga 
3 Wm. 194. which — accuraey of the caſe, as here reported. Foc my 
.. 25 5 
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In Curia CAancELLARIA, 


: Caſe 75. Cowſlad verſus Cely. 


x Eq» abr. 73, pl. 19. 2 Eq. abr. 165, c. 3. S. C. 2 Atk. 510. Bunbury, 200. 


Two executors, HE plaintiff being a reſiduary legatee, brought his bill 
—— againſt the defendant, who was one of the executors 


againſt one only, (without his co-executor) to have an account of his own re- 
to have an ac- 


count of his own ceipts and payments. 

receipts and pay- : 4 

ments; yet at the hearing the objection for want of the other diſallowed, unleſs in the proceſs of 
the cauſe it ſhould appear neceſſary: So where two factors are, a bill has been allowed againſt one, 


the other being beyond ſea, | 


Defendant inſiſted at the hearing, that his co-executor ought 
to be made a party ; and that, though a bill might be brought 
againſt one factor without his companion, if he were beyond 
ſea; yet that had been allowed only for neceſſity, and that it was 
otherwiſe in caſe of executors, 


Lord Chancellor. The cauſe ſhall go on, and if upon the 
account any thing appear difficult, the court will take care of 
it: The reaſon is the ſame here, as in caſe of joint factors; 
and the running out of proceſs in this caſe, is purely matter of 
form, and I doubt whether a foreigner can be ſerved with a 


ſul pœ na in a foreign country. 


Hutchins 
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Hulcbins ſaid, he remembered that the Great Duke of 7. 84 
cany had laid ſeveral perſons by the heels, for executing a com- 
miſſion to examine witneſſes in his dominions without his 
leave; 


Balch ver/us Wilſon; Caſe 36. 


Feme covert has power given her by her huſband to make 2 Eg. abr. 257. 
A a will: probate of ſuch will per Te/tes, is ſufficient proof 9 
without other proof; becauſe, as to that purpoſe, the huſband 
has made her a feme ſole, and no prohibition will lie. 


Bold ver/iis Corbett. Caſe 77. 
Ante, 22. 
HE Lord Chancellor ſaid, in this caſe voluntary convey- Diſcretionary 
ances might be aided in a court of equity; but where 8 3 
there is no remedy at law, it is diſcretionary in this court to in- it will aid vo- 


5 luntary convey- 
terpoſe or not. 5 ances, when 


there is no remedy at law. 


Kirk ver/us Webb. | Caſe 78. 
SA Ro . L 29. 


Poſt, 163. 168. 171. 2 Vern. 440. 490. 2 Eg. abr. 743, c. 1. 2 Wms.4i14. 1 Atk. 59, 


\HE preſent queſtion in this caſe, was occaſioned by a con- 2 ge 
ſtruction that was made by the Houſe of Peers, upon a of the profits 


ſettlement and will of Sir Henry M vad, (which together made gens —_— 
but one conveyance) whereby his eſtate was ſettled on his daugh- ud takes the 


conveyance in 


ter, upon her marriage then intended, and afterwards ſolemnized dis own meme 3 
between her and the then Earl, now Duke of Southampton. if bk 


to make other 
ſatisfaction for the profits ſo miſapplied, thoſe lands may be ſequeſtered ; yet they cannot be decrecd 
to be a truft for the Ceſtuigue Truſt, no more than if A. borrow money of B. and therewith pur- 
Ghates lands; theſe purchaſed lands are no truſt for F. for it is not a truſt in writing; and reſulting 
truit it cannot be, becauſe that would be to contradit the deed by parol proof, directiy againſt the 
Statute of Frauds z but if the purchaſe had been recired to have been made with the profits of the 
guſt eſtate, this appearing in writing might ground a reſulting truſt. 


+ The eſtate was conveyed to truſtees (whereof the Biſhop of 32 15 
Litchfield and Coventry, Sir Henry's brother, was * one) and the 85 
clauſe that bred the firſt diſpute was a limitation, whereby the 
truſt of the eſtate was limited, after the death of the Duke of 

G Southampton 


= © 


86 


| the profits that had been received by the Biſbop out of Sir Henry" 
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"Southampton without iſſue, to the Dutheſs for life, &c, and after 
to the Biſhop for life, &c. and after to hg cafe Cranmer al 
Mod for life, &c. 


The Ducheſs died in the life-time of the Duke, without iſſue, 
and the Biſhop conceiving himſelf to be then entitled in his own 
right, entered and enjoyed the profits for ſeveral years, and till 
his death, and made his will, and the defendant executor, and 


deviſed ſeveral legacies to charities, and deviſed all his lands to 
the defendant. 


After the death of the Biſhop, Sir Henry Wad entered, and 
the Duke of Southampton being then adviſed, that though there 
were no limitation of the truſt of the eſtate to him, but only 
that after his death, without iſſue by the Ducheſs, it ſhould go to 
the Ducheſs for life, &c. yet by the plain intention of Sir Henry 
Idol, it did belong to him, and being in the caſe of a.truſt 
would be ſo expounded. 


Upon which the Duke of Southampton brought a bill in this 
court againſt Sir Cæſar Cranmer, to have a conveyance of the 
eltate for his life, and an account of the profits; and the court 
were of opinion with the Duke; that by the intention of Sir 
Henry Mood, he was to have the eſtate for his life, and decreed 


mb, accordingly ; but Sir Cæſar Cranmer brought an appeal in the 


Houfe of Peers, and the Lords reverſed the decree, for that 
there was no eſtate limited to the Duke of Southampton; and 


it not being limited over till after his death, the intereſt during 
His Hife belonged to the heirs of Sir Henry Maud, as an undiſ- 


al intereſt. 


The two defendants, who, together with Sir Cæſar Cranmer, 
were coheirs to Sir Henry Mood, brought a bill to have two 
thirds of the eſtate, during the life of the Duke of an 
and obtained a decree accordingly. 


* Upon which, the plaintiff X:r4, as adminiſtrator to his wife, 
who was the only child of 7h  J/aod, who was eldeſt brother 
of Sir Henry IVood, and as ſich was during her life entitled to 
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- Inv Cuiia Caticellariz, 


eſtate; inſiſted that the Biſps executor ought out of his 
perſonal eftate to make them good to him; and that the Bib 
kad out of the profits of Sir Henry Mood is eſtate, purchaſed ſeyeral 
lands, which being purchaſed with his wife's money were a truſt 
for her, and now. for him, as her adminiſtrator, and ought to be 
decreed to him, in caſe la not a full fatisfaQtion out of the 
Biſhop's perſonal eſtate. 

Upon hearing of the cauſe, the -peifonal eſtate was 3 
liable to the plaintiff 's ſatisfaction, and an account ordered to 
be taken of it, and the Maſter to report what chatities, or other 
legacies, the defendant, the executor, had. paid; and at hat 
time, and what purchaſes the Bi/bop had made in his life-time, 
ard the particular times and values of each purchaſe; and what 
of the ſaid purchaſes had been made with the profits of Sir Henry 


IF-:24's eſtate, and then the court would give directions, as to 


what payments ſhould be allowed to the executor ; and how far 
the eſtates purchaſed by the ch Fi ould be liable to make the 
plaintiff ſatisfaction. 


The Maſter made his report, ceitifying the purchaſes made by 
the Biſhop ; and that it appeared to him by proof (of a man who 
received great part of the profits of the truſt, and paid the mo- 
ney for ſeveral of the purchaſes) that ſuch particular parts of 
the purchaſe-money of the ſeveral purchaſes, were the profits of 
the'truſt, viz. Sir Henry M ood's eſtate. 


The matter ſtanding this day to be heard upon the Maſter's 
report, my Lord diſallowed the executor all the charities and 
other legacies (which were very conſiderable) which he paid, 
tough they were paid before this bill was brought. 


* Then the matter as to the land was debated, and my Lord 
ſeemed to be of opinion for the plaintiff as to that too, and 
laid, that the Biſhop was a truſtee, though he did not take him- 
ſelf to be one, and that when a truſtee laid out the money of 
Cofluque Truft in ww he thought the lands might be fol- 


lowed. 


But it being ſtrongly inſiſted upon by the other ſide, that they 
could not, and that it was a matter of great conſequence; and 


G 2 never 


1 Wms. 33. 
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rowed 


never done before, my Lord appointed to conſider of it till 4 pr 48 
c were ci 
and Mr. Juſtice Powel/. Juſti 
-- On arguing the caſe before them, it was inſiſted for the plain plaintiff 
tiff, that it is but juſtice and reaſon that the lands purchaſed without 
with the profits ſhould go in the ſame manner as the prof he citec 
themſelves would have gone; and though it did not appear in ceiver; 
the caſe, that the whole purchaſes had been made with the tru. money, 
money, that was through the truſtees own fault, whoſe part f in the K 
was to have kept the account, and it did appear in the cauſe Perjuru 
"that he had received enough of the truſt eſtate to make il pr ew 
the purchaſes, and therefore it ſhall be intended it was all < relieved 
employed, unleſs the contrary be proved by the defendant ; ani The 
it was compared to the caſe where a man mixes his money wit was, the 
another man's heap, he ſhall loſe his own money ; it was fail Farring 


If this fact had appeared in the deed, it would have been a n the caſe 


_* ſulting truſt, and that this is the ſame thing, as if a guardiu been ex 


88 


| lays out the money of his ward in land, and leaves no perſon! 


\ certainty into all men's titles, for the beſt title may be ſpoil 


made w 
have bee 


eſtate, ſhall not the land be liable? And if a bill had ben 
brought againſt the B/hop, theſe lands might certainly har 


. o © M 
been ſequeſtered in his hands, and ſhall his deviſee be in a beit toe 10 
condition? And the caſe of Piere and Harwood, and ſome othe armed 
3 


caſes, were cited. 


On the other ſide, it was ſaid, that it muſt be conſidered ho 
it was before the Statute of Frauds and Perjuries, and how 
would be ſince : before the ſtatute it was never held to bei 
truſt, unleſs there were a declaration in the deed to that pu 
poſe, and much leſs can it * be fo ſince the ſtatute ; for by th 
ſtatute there can be no truſt, unleſs it be declared in writi 
(which is not in this caſe) and if it be a reſulting truſt, it 
made ſo by parol proof, contrary to the deed, which is direct 
contrary to the ſtatute, and would introduce all the miſchid 
that it intended to prevent; that it would introduce an utter u 


by proving the purchaſe-money to be another perſon's ; and 


was ſaid, that this can no more be a truſt, than if 4. had bd 
roy 


In Curia Cancellariæ. 


rowed money of B. and laid it out in land, that land could 
be a truſt for B. and the n Cox and Cary , and other caſes, 


were Cited. 

Juſtice Powell ſaid, the precedents that had been cited on the 
plaintiff's part were nothing to the purpoſe, ſo that it is a cafe 
without precedent, and of great and dangerous conſequence : 


ceiver ; and it was found that he purchaſed land with the king's 
money, yet this was never held to be a reſulting truſt, not even 


prevent; therefore he was of opinion the plaintiff could not be 


relieved. 


was, the plaintiff could not be relieved, and cited the cafe of 
Farrington verſus Forth, and 4 Inſt. Tit. Court of Chancery; and 
the caſe of Mears and St. John, 1686; but he faid, if it had 
been expreſsly and plainly proved that theſe. purchaſes had been 
made with the profits of the truſt eſtate, he thought it 2 
have been otherwiſe. 


My Lord Chancellor was of the ſame opinion with Mr. Juſ- 
tice Powell, On appeal to the Houſe of L this decree 1 WAS 
affirmed, 7 Merch 1699. 
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he cited the caſe of Walter de Chirton, who was the king's re- Ae 


ien, ,. 


in the king's caſe ; that it was againſt the Statute of Frauds and > * 
Perjuries, and would let in all the miſchiefs that it intended to 2 473. 


The Maſter of the Rolls was of opinion, That as this caſe 
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In CusIA CanceLLARIA. 


Caſe 79. Bayly verſus Robſon. 


2 Eq. abr. 594, e. 1. 2 Strange, 1107. 1 Wms. 775. 1 Vezey, 86. S. P. 

Mortgagor bor- 1 | 

— — Mortgagee in fee lends money c the mortgagor upon 

ney on hood, bond, and the mortgagor dies, and his heir ſells the equity 
evendee o . : * 

the heir of the of 7 edemption. F 

mortgagor ſhall redeem che land without paying the bond debt, 


Lord Chancellor. The vendee of the heir of the mortgagor 


ſhall redeem the land without paying the money lent on the 
bond. | 


| Caſe 80. Earl of Warrington verſus Sir James Langham. 


Eq. abr. 132, pl. 14. S. C. 1 Wms. 107. 


One covenants , i . 

on marriage ar. LAINTIFF's father married Sir James Langham's only 
— 0 pay daughter; and upon the marriage-articles entered into be- 

©COOO J. Within . * 

fix months after teen the defendant and plaintiff's grandfather, by which the 
his death ; zb 

2 — . defendant covenants, that he would within ſix months after the 
— 3 marriage pay the plaintiff's grandfather 100001. and that his 
would have obliged him to have given ſecurity ; but the court held, that they could not alter this 
agreement of the parties, or make it better than they themſelves had ; and though executors might be 


obliged to give better ſecurity for legacies payable in Futuro, that is, becauſe they are in nature of 
truſtees, and there is no agreement one way or another. | 


executors 


The 
wife, th 
the defe 
wholly 
would 1 


to pay 
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In Cutia Cancellaris. 
executors ſhould pay him TooooYd. within ſix months after his 


death, and the & earl covenanted to make the wife a jointure of 


1500 . but no covenant for making any ſettlement upon the 
children. The marriage took effect, and the defendant paid the 
100001. and the jointure was —_— and * „ father. 
and mother were dedl. | 1 


The defendant being grown old; and _—_ married a fourth 
wife, the plaintiff his grandſon brought this bill, pretending, that 
the defendant was grown very weak in his undes{tanding, and 


wholly influenced by his wife, and it was greatly to be feared, 


would ſpend or make away his eſtate, and not leave wherewithal 
to pay the t0000 . at his death; and therefore, to have the 
money paid preſently, the defendant having an allowance of the 
intereſt, or at leaſt, that he might give better ſecurity to pay it 
when it became due, was the bill. 


The defendant fwore by his anſwer, that upon the treaty of 
marnage, no other ſecurity was required for the money but 
his covenant, and if there had, he would never have conſented 
to the match, 


It was urged for the plaintiff, that it is but juſt that every 
man ſhould make their creditors fafe, that. their debts ſhall he 
paid at all events, and this court ought to 28 its authority 
to prevent them from being defeated; that chis court does en- 
force executors to give ſecurity to pay legacies, which are to 
be paid in Futuro; that this is a debt in Preſenti, though not 
yet payable; and that by the cuſtom of the city of Landon, 
debtors may be arreſted before the day of payment to give 
better ſecurity ; and that this court did grant ne exeat Regnum, 
againſt perſons that were going away to avoid payment of their 
debts. 


On the other ſide, it was ſaid, that this bill is not to execute 
an agreement between the parties, but to make a new one; 
that an executor was but a truſtee of the teſtator's money for 
the legatee, and the court might take fuch methods as were 
proper to make him execute the truſt ; but in that caſe there 
is no. agreement between the executor and legatee one way or 

G 4 other ; 
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other ; and * the queſtion here is, Whether, when there is an 
agreement between the parties, any court can alter it? And 
as for the cuſtom of London, for arreſting a debtor before the 
time of payment, to give better ſecurity, it was much doubted 
whether there was any ſuch ouſtom; but if there be, all their 
cuſtoms are confirmed by act of parliament, and therefore they 
may do what no other court can, which have not the ſame war- 
rant for it. 


My Lord Chancellor diſmiſſed the bill, and an appeal was 
brought in the Houſe of Lords and heard; but the Lords put, 
it off from time to time (to the end the parties might agree It) 
and would do nothing in it, and at laſt there was an agreement, 
the plaintiff complying with the defendant's terms, and the de- 
fendant died ſoon after, h | wah 
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In CV RIA CANELLA XIX. 


Duke Hamilton & Ux' verſus Lady Gerrard. Caſe 81, 


Prat, Reg. 7. 1 Wms. 146, 

HE bill was (inter aP) to diſcover deeds and writings 2 peereſs or- 
f N a 4 to prod 

which belonged to the plaintiff's wife's eſtate ; the de- — ; — 


fendant by anſwer owned ſhe had ſeyeral in her power, but did COON on 


not ſet them forth; and on the plaintiff's motion ſhe was or- not on oath, 
dered to produce them on oath, 


But on application to the court, that order was altered, and 
ſhe was ordered to produce them on honour only, being in ſup- 
plement of her anſwer, which was only on honour, being a 
peereſs. And fo it was ordered in a caſe of Powell, late Maſter 
of the Rolls, againſt the Counteſs of Dorſet. 


Bayly verſus Powell & cont”. Caſe 82. 


Lizabeth Burgeſs made her will, and gave legacies to all her 2 Vern. 361. 
: 8. C. f 
relations (which, as appeared, ſhe had no great kindneſs 


for) but did not truſt ſome of them with their own legacies, but 
deviſed 


+ Reference has been had to the Regiſter's book, and it appeared, that in this caſe 
the legacies had been ſatisfied, and relcaſes taken from the plaintitis : the original 


bill was filed for the purpoſe of ſetting ande the releaſes, and prayed a diſtribution. 
Powell 


- 


De Term. Paſchæ, 1699. 


deviſed them to truſtees, to be put out for their benefit, She 
likewiſe gave 50/, to one of her executors, and 200. to the 
other ; and the queſtion was, Who ſhould have the ſurplus ? 
which was conſiderable, 5 


My Lord Chancellor decided it to be diſtributed, and the exe. 
cutor to pay coſts for inſiſting on it. 


oxwell (one of the execytors) by his anſwer Rated declarations of the teftatrix, that 
> — — ſhould have no ; and hoped to prove that the teſtatrix intended the 
ſurplus for the executors : Mead (the other executor) by his anſwer ſtated, that the 
ſurplus amounted to 700 J. but did not inſiſt on his moiety. A croſs bill was filed, 
in order to eſtabliſh the releaſes. Upon the hearing of this cauſe, it was decreed, 
that the executors ſhould account and pay what ſhould be remaining, after payment 
of debts, &c. to the plaintiffs, in equal thirds (the brother and two ſiſters of the 
teſtatrix) and Powell to pay the plaintiffs their coſts ; the croſs bill diſmiſſed with 
coſts, 6th December 1698. Regiſter's book, I. A, 27 b. This cafe is amply com- 
ted upon by Lord Loyghborough in the deciſion of Bowker v. Hunter, Brown's 
ep+ 333. In this modern cafe all the various authorities are thoroughly recog. 
nised both in ti argument and deciſion, and the principles of the doctrine upon 
this ſuhject fully diſcuſſed : it was held, that the executors taking unequal legacies ig 
their own names ſhould be entitled to the reſidue, 
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Termino S. Trinitatis, 
1699. 
In Curia CANCELLARLE, 


th. —_— 


— y- T — \ * 


Crew verſus Jolliff. „ Cale'ly, 
4 2 Eq. abr. 237, c. 1. S. C. 
| Lord Crew made his will, and deviſed lands to be ſold Plaintiff's 


. . 3 . daughters by a 
for raiſing portions for the plaintiffs, who were his — 


daughters, by a ſecond Venter; and this bill was brought by bil Wadde 
them and the executrix, to have the will proved, and the truſt a. Jen by 5 
performed. | | | | ble Venter, to. 
ther's will, whereby lands were deviſed to be ſold to raiſe plaintiffs portians ; and wich oy at = 
and verdict for the will, defendants ordered to join in a fale, but were allowed their coſts both at law 
and in equity. 2 

Defendants were his daughters by a firſt Venter, and were all 
married by him in his life- time, but had not near ſo great por- 
tions as the plaintiffs, who together with defendants were his 
coheirs, and by anſwer inſiſted to have the validity of the will 
tried at bar, which was thereupon ordered accordingly : and at 
the trial, defendants perceiving the matter againſt them, gave 
no evidence; ſo there was a verdict for the will. And now the 
caſe ſtanding on the equity reſerved, the defendants were or- 
dered to join in a fale, but were to have their coſts t, both here + 2 Wms. 255. 
and at law, upon their joining, though it was inſiſted on the . 
other ſide, that they ought not to have coſts, having, as now ap- 
peared by verdict, wrongfully occaſioned all the expence. 


Dormer 


De Term S. Trin. 1699. 


* Dormer verſus Bertie. 


Ant, 31. 2 Eg abr. 430, e. f. 434, c. 15. S. C. 


and the yay 
is expreſsly de- 
viſed to them, 
there can be no 


for the - "x 


R. Robert Dormer having no children, but ſix brothers 
| of the half blood, and the plaintiff, 'who was his couſin 
. and heir of the whole blood, by will gives the plaintiff 50 , 
to buy him mourning, gives ſeveral eſtates to the fix brothers 
and their heirs ſeverally, and ſeveral other legacies ; and alſo 
legacies of 5. apiece to the defendants to buy them mourn- 
ing, and then ſays, Al! the reft, &c. of my manors, &c. goods, 
chattels, &c. and all other my real and perſonal eftate 10hatſoever, 
J give te Charles Bertie, Peregrine Bertie, and John Bertie, 
(who were defendants) whom J nominate and appoint executors of 
this my will, equally to be divided between them, fhare and Hare 
alike, to hold to them, their heirs and aſſigns for ever. 


This bill was brought to have the ſurplus a reſulting truſt 
for the plaintiff the heir, becauſe the defendants had legacies 
given them by the will. 


But the court held, that if one can give away the ſurplus of 
his eſtate, it is done here, and no truſt for the heir; and cited 
the caſe of + Crompton verſus North, as a much ſtronger caſe, and 
yet held no truſt ; and though a legacy given an executor, may 
be an argument againſt him uad the ſurplus, when not ex- 
preſsly given him; yet it can be no argument at all, when it 
is expreſsly given him. Alſo the plaintiff the heir has a legacy 
given him, and not the ſurplus, which turns the argument as 
ſtrong againſt him; and an appeal being afterwards brought 
in the Houſe of Lords, this decree was affirmed that it Was ng 
truſt for the heir. L 


In Curia Cancellarie, 


* Cary verſus Pulford. Caſe 85. 

| 5 3 Atk. 278. 

S. had an eſtate, part freehold and part copyhold, of about One ſells his 
* 141. per ann. which he uſed to ſpend uſually in the houſe — — 
of one Brick a poor alehouſe-keeper, and he at laſt perſuaded per nm during 

J. S. to ſell him his eſtate for an annuity of 267. per ann. and bis — rg 
the plaintiff Cary (who was an attorney at law) was employed — — 
by Brick in this matter, and drew the deeds, whereby J. S. payment — 
conveyed his freehold and copyhold lands to Brick, in fee for ing ie er- 
an annuity of 26/7. per ann. for his life, payable half yearly ; cbaſer belng un- 
2 . . ' * able to pay it 
and there was a condition of re-entry, in cafe it were not paid, any longer, the 


and Brick covenanted to pay it ; and the ſurrender of the copy- — 7 


hold was upon the ſame eondition. viſes theſe lands 
to defendant, 


and dies about a year after; and the plaintiff having aa aſſignment from the purchaſer of all his in- 

tereſt, brought this biil to redeem, on pretence of its being in nature of a mortgage, but was &#ſ. 

miſled, no redemption being ſought during the life of the grantee, whilſt it was uncertain whether 

the bargain would be a good or a bad one; and it was only a conditional purchaſe, and not a mortgage. 
Brick entered and paid one half year of the annuity, and then 

was thrown in gaol by his creditors, and his wife declared he 

could pay the annuity no longer, but that J. S. muſt take his 

land again ; and Brick had indeed received more out of the lands, 


by fale of timber and rents, than he had paid for the annuity ; 


and not continuing to pay it, J. S. made a demand, and re-en- 


tered into the freehold, and was admitted into the copyhold 
eſtate, and lived about a year in poſſeſſion, and then died, 
having firſt made his will, and deviſed the land to the defendant 
in fee, and made him executor ; and he was admitted to the 


copyhold. 


The plaintiff prevails with Brick to convey all his intereſt to 
him, and brought tkis bill to redeem. 


It was inſiſted upon, that this was but the common caſe, 
where a man takes advantage of a condition for non-payment 
of money at tu2 preciſe day; and this “ court always relieves 96 
upon payment of the money with intereſt, from the time it out 
to have been paid. 

On the other ſide it was ſaid, that this caſe is not at all like 
that caſe, and that here there can be no redemption; for that 

the 
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dhe only conſideration of Briek's purchaſe was, that F. S. might 


* 


enjoy a more plentiful ſubſiſtence during his life, and that he was 

daeprived of it by Brici's non-payment ; that during the life of 

eo whilſt it was doubtful whether the bargain would be a good 

or a bad one (as it might if J. . — TUE 
was ſought; and now they cannot have it. 


My Lord Chancellor ſaid, This is not like the. din caſe ; 
here is no conſideration paid by Bricks but the annuity only; 


and therefore I cannot admit of a He or give 5 re⸗ 
2 and e the bill. | 


Caſe 86. Re Daffern ver ſus Bolt. | 


12 Jux 
A Vern. 362, S. C. 2 Freeman, 231. S. C. 2 Vern, 43.195. S. C. cited, Fearne's Conf. Rem. 320, 
0 382.—2 contra, 1 Wms. 132. 2 Vern, 662. 2 Vezey, 646. 1 Wms. 360. Brown's Rep. 206. 


25 * Term for years was aſſigned to J. S. in truſt, to permit 
to A. for life, J. Balt to enjoy the profits. fo many years of the term as 
and after i be ſhould live ; and after his death, in truſt, to permit Fane his 
heirs of his bodys wife to enjoy the profits for ſo many years of the. term as ſhe 


veſts in them by 


purchaſe, ek Ahould live ; and after their deaths in truſt to permit the heirs of 
not by way 0 


limitation, fo the body of Jane, to be begotten, to enjoy the its during 


that A. has no. 
power to diſpoſę the reſidue of the term. 


of it beyond his own life, 


The only . in aus eaſe was 1 ſame that was - thade 

In the caſe of -Peacock verſus Spooner, viz. Whether the words 

| heirs of the body were words of limitation, and ſo the term diſ- 
poſable by Fane, or whether they were words of purchaſe? 


This caſe was debated before my Lord Chancellor the 14th 

of March laſt, and he then ſaid he would not be bound by the 

+ 2 Vern, 43+. . precedent of + Peacoc verſus Spooner, if he could find any dif- 
* abr. 362, ference in the caſes ; but if they were preciſely the ſame, he 
2: 3445+ © could not depart from it, and took till this day to conſider of it. 


97 : He mentioned“ Cranmer's cafe in Dier, and faid, that the words : 


heirs of the body, are words of purchaſe, not of limitation, and 
that he had conſidered of Peacoct and Spooner's caſe, and that 

was a ſtronger caſe, than this, and a plainer aflectation of a per- 
-potuiry, 
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In Curxia CANCELLARIS, 


Brown verſus Gibbs. Caſe 85. 
Ant?, 65. and the authorities there referred to. 
Harris ſeiſed in fee of certain lands, made a ſettlement of Acourt . 
them to the uſe of himſelf for life, then to truſtees for i cor wag 
term for years; then as to one moiety to his ſon M. and the beirs e, ba had 7 


law 
of his body, with other remainders over; and the truſt of the with « eſe 
term is declared to be for raiſing 200 J. apiece for the two daugh- — 
ters of M. and a proviſo, that if M. or the heirs of his body, ſhall * 


pay, &c. to the daughters at 21, or marriage, the term to ceaſe. 
M. dies without iſſue male, leaving only his aid two daugh- 


ters: plaintiff (who was his widow) recovered dower at law 


with a Ceſſat Executio during the term, and now brought this bill 
againſt the defendants (who were * the daughters) to ſet aſide 
the term, that ſhe might have the benefit of her recovery at law. 


It was inſiſted upon for the plaintiff, that this term ought tobe 
abſolutely ſet aſide, for that the intention of the ſettlement could 
only be to raiſe portions for daughters, in caſe M. had iſſue male; 
for if he ſhould leave none, as he did not, the daughters were to 


have the land itſelf, by virtue of the limitations of the. ſettlement, 
; and 


Ante, 65. 
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Antè, 65. 
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and they cannot raiſe themſelves a portion out of their Own 
eſtate ; and therefore the purpoſe for which the term was intend: 
ed, failing, the term in equity had no ſubſiſtence ; and though 
where there is a term generally to attend the inheritance, that 
may perhaps prevent a dowreſs, becauſe it can be intended to be 
kept on foot fof no other pur poſe but to preyent incumbrances; 
yet it will be otherwiſe in this caſe, where the term is de. 
clared to be for a particular purpoſe, which is otherwite provided 
for; and though in the caſe of Lady Radnor verſus Rotheran, 
this court would not ſet aſide the term, yet that was, becauſe it 
was againſt a purchaſer, but there is no purchaſer in this caſe, 
but we come againſt the heir, and therefore the term in this caſe 
ought to be wholly ſet aſide; and in the caſe of Clay verſus Snell 
tenant by the courteſy was let in againſt ſuch a term. 


nad. Admit that the term ſhall not be wholly ſet aſide; yet 
the plaintiff is intitled to have an account of the profits, and 


to be let into the benefit of her dower, paying what is unraiſed 


of the portions; if it were a common mortgage, it cannot de de- 
nied but ſhe ſhould redem ; and in this caſe the term is only 2 


ſecurity for raiſing theſe portions, which i is the fame thing. 
- Lord Chancellor. In the caſe of Clay verſus; Snell, there was 


ſuch an order, but the point was not debated; but the queſtion 
here is, Whether a court of equity ſhall make a new rule ? The 


. judgment that the plaintiff has recovered at law, is with a C:/at 


Executio, and therefore to ſet aſide the term would be to relieve 


her againſt * the very judgment upon which ſhe founds her right 


of relief. In the cafe of Lady Radnor verſus Rotheram there was 
2 purchaſer, it is true, yet the court did not go upon that reaſon; 
and here the plaintiff being a dowreſs muſt be contented with the 


+ Poſt, 137, and eſtate as the law gives it; 4 theredemption of a mortgage is an- 


the note ths; et 


Sebjeineds 


other caſe, for the mortgage is looked upon as a perſonal con- 
tract, and mortgagee has no intereſt beyond his money, and there 
fore diſmiſſed the bill, 


Parker 


T dl 
A2 
fendant, v 
proſecuted 
Defendant 
ſequeſtrati 
it, it appez 
had only 
ſervice. 


The co 
other defe; 
in the plac 
cauſe went 


Lo 


HE 

his 

his execute 
the reſidue 
plaintiff th 
for leſs than ti 
Un a bill by t 
their full debts 
compoſition, t 
This bil 
the benefit 
would not 
about a ſun 
not, in eq 
appearing | 


＋ With reſp 
taking the ſugy 


licient, ſee 5 


In Curia Cancellariz. ; 
+ Parker verſus Blackbourne. Cate 88. 


48 2 Vern. 369. 8. C. Gilb. Ch. 41. 
FT the hearing of this cauſe it was objected by the defen- IF a neceſſary 

dant Blackbourne, that J. S. who was a neceſlary de- Ms. 

fendant, was not brought to hearing. Plaintiff ſhewed they had ney tn © guns 


tration, the 


3 | te bil ; plaintiff 
proſecuted him to a ſequeſtration, and therefore might go on. 2 R 


Defendant anſwered, that the affidavit on which the proceſs of him againſt the 
ſequeſtration was founded, was inſufficient; and upon reading of res ON - TRY 
2 it, it appeared that the ſubpœna was left at a place where J. S. ing  ſubpena at 


a place where he 


it had only lodged once, and that above two years before the lodged but once, 


: | and that two 
e; ſervice. years before ſuch ſervice, is not good. 
: The court held it not ſufficient ſervice to go on againſt the 


other defendant alone, unleſs the plaintiff would conſent to ſtand 
in the place of J. S. to all purpoſes ; which he not doing, the 
et cauſe went off for want of parties. | | 


nd 

Lord Caſtleton verſus Lord Fanſhaw, Caſe 89. 
e 1 Eq. abr. 298, pl. 2. 8. C. but not S. P. 2 Eq. abr. 2 $4, 6. 1. 259, c. 1. 8. C. 
2 5 


H E late Lord Fanſhaw, brother to the defendant, had by One by will de- 


his will made the defendant the Lord Farhaw and others bees 2 


vas his executors; and after his debts and legacies paid, deviſed all 8 paid, to 


fi 5 d 
on the reſidue of his perſonal * eſtate to his wife, now married to the makes and: - 
he plaintiff the Lord Ca/tleton. . | | = 2 —— : 


g — a tors compound 
ja for leſ; than their full debts, from an apprehenſion there was not aſſets; but aſſets afterwards came in. 
eve On a bill by the wife for an account of the ſurplus, the executors would have let in the creditors to 

their full debts, which would have reduced the ſurplus to little; but the court would not ſet aſide this 
cht compoſition, the creditors having no bill for that purpoſe. ' 


This bill was brought to have an account of the eſtate, and GE 
* the benefit of the ſurplus: the executors apprehended there 
would not be aſſets to pay the debts; and there was a diſpute 
about a ſum of 4000 J. whether it ſhould be accounted aſſets or 
not, in equity; and whilſt that matter was under debate (it 


appearing that without that money there were not aſſets, and 


+ With reſpect to further proceſs after a ſequeſtration for non-appearance, and as to 
taking the ſuggeſtion of a bill pro conſeſſo in that caſe, or where the anſwer is inſuf- _ 
licient, ſee 5 C. II. 6.25, 2 Wms. 556, and 2 Atk. 21. , 


H being 
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being doubtful whether that money would be adjudged affets q 
not) ſeveral of the creditors compounded with the executors tg 


take leſs than their full debts ; but in the year 1684, that 4000 the f 
was adjudged to be aſſets, and the executors were deſirous thy the d 
the creditors might have their full debts; but that was oppoſe it onl 
by the plaintiff (for that would have reduced the ſurplus 9 * 
little) and then infiſted that moſt of the creditors debts wer pr 
barred by the Statute of Limitations, and that they ought not u . 
be paid at all; but the defendants the executors would not pleat P43 
the ſtatute; and the two points to be determined were, « + 
2 Whether the creditors who had made compoſitions fr 
leſs than their full debts, upon a ſuppoſition of a defect of aſſet 
" ſhould now be held to that compoſition, when the executors di | 
not defire it? 8 
2dly. Whether the creditors ſhould be ſent to law to recom oY 
their debts, and the plaintiff be ordered to make defence in the 3 
executors place, and ſo be enabled to bar them, by pleading th Es 
Statute of Limitations, which the executors would not do ? hs & a 


Lord Chancellor. I cannot ſet aſide the compoſition the: cx bond cre 
ditors have made, they have no bill for that purpoſe, and or) 
come in before the Maſter, therefore they muſt abide by th 
compoſition, but I cannot conſent that the Statute of Limitatian 
ſhould be pleaded, therefore their debts muſt be paid. 


101 ; Sell 
Cale 90. Bamfield verſus Wyndham. Ka 
Ante, 2+» and refererices. Poſt, 451. 456. 2 Eq abr. 370, c. 10. Brown's Rep. 145. then durii 


One — his F S. deviſed all his manors, Cc. to truſtees, and their hein defendant 
—— in truſt, immediately out of the tents and profits, or H ſhould ret: 


his debts, and . . SG F 
the overplus he ſale or mortgage of the premiſſes, or any part thereof, to ni years, wit! 


u__ 2. 3 a and levy money for payment and ſatisfaction of all his juſt debtz leaſed her 
viſes his perſonal with intereſt and charges of the truſtees ; and if there ſhould bei abſolutely. 
— 5 re Gai ſurplus of lands or money, that to be to his ſiſters jointly, u co years, 
gt er their heirs; and all all my perſonal eſtate to my dear wife, whom very of i 
mall have the make ſole executrix. This bil 


perional eitate 
exempt from debts, 


of a penalt) 
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or The queſtion: was, Whether the wiſe ſhould have the perſonal 
to eſtate exempt from. debts, or whether that ſhould. he applied in 
vl, the firſt place towards payment of them? For it was, urged, that 
that the deviſe being to her, who was made executrix, ſhe ſhall take 
oled it only as exocutrix. | 

7% My Lord Charicellor took notice, that the debts were more ae han 


= the perſonal eſtate amounted to, and therefore he muſt mean, 

ads that ſhe ſhould have it exempt from debts, or he muſt mean no- 

_ thing; and there is in this caſe no room to make a different con- 
ſtruction, | 


ets, Anonymous. | Caſe gr. 

$ (il : 2 Atke 479. 2 Vezey, 308. 
8 marriage ſettlement is recited to be made in conſi- A Genoa 
deration, that the wife had parted with the former ſettle- recited — 


. conſideration of 
er 

th * re en red, 2: ſhall be pr 
8 but no proof of any previous agreement for ſuch ſettlement ; yet purſuance of an 
the court preſumed it, and fo the ſecond not voluntary againſt 2 

en bond creditors. ; — 4 
and ſo good againſt bond creditors. 

* Small ver/us Lord Fitzwilliams. 102 
4 | Caſe 92. 


2 Eq. abr. 56, c. 2. 242, c. 8. S. C. 

A Sells an eſtate to B. with general covenants againſt incum- Equity —. * 

* brances, and a particular one againſt his wife's dower ; the terms of an 
then during the life of 4. and his wife, B. articles to ſell to the tough it may 
defendant, and by articles it was agreed, that the defendant — 
ſhould retain 400 J. of the purchaſe money in his hands for two 
years, without intereſt; and if in that time the wife of A. re- 
leaſed her dower, the defendant to pay 400 J. elſe to retain it 
abſolutely. A. dies; his widow did not releaſe her dower within 
two years, but brought her writ of dower, but died before a re- _ 


coyery of it. —_— 


This bill was to have the 400 J. paid, becauſe, but in nature 
of a penalty to ſecure againſt the dower, which is now at an end, 
| H 2 and 


De rem. 8. Mich. 1699. 


and the bach now ſecured, as well as if ſhe. had releaſed 


within the two years, or as if after the two years expired, in 
which caſe, as it was or this een eee e have re- 
lieved. b 26) 
On the other ſide it was faid, that this was not in nature of a 
penalty, but the terms of the agreement, and the meaſure of the 
ſatisfaction for the contingent incumbrance of dower ; and that 
the court would not have relieved on her releaſe, if after two 
years, much leſs here, where ſhe was ſo far from releaſing, that 
ſhe brought her writ of dower; and if ſhe had recovered it and 
lived ſeveral years, the defendant could have had only the 400/. 
and could not have been permitted, at leaſt, in equity, as aſſignee 
of B. to ſue the covenant of A. againſt his own agreement in 
writing, which took notice of the dower, and this covenant and 
agreement to retain the 400 J. as a recompence for it; and as he 
run the hazard of her living, he ought now to have the advan- 
tage of her dying. 


The Chancellor was of the ſame opinion, that he could not 
be relieved, and decreed accordingly. 
103 
Caſe 93. * Newton verſus Sir Iſaac Preſton, executor of 
Worts and Briggs, & al. 


2 Atl. 71. 6 Brown's Parl. Caſes, 12. 
H E plaintiff had made a mortgage in fee to Briggs, and 
for 7004, paid 


dy A. but half of L it was expreſſed to be in conſideration of 700 J. paid by 


the money was . . 3 f 
1 Briggs. Sir Iſaac Preſton, who married the widow and execu 


of a deelaration trix of Morte, pretended the money was Morti's, and conſe- 
in writing, B. 

was not admit- quently, that he was entitled to it. 

ted to read to 33 

the proof of ity ſo as to create a truſt for him, being againſt the Statute of Frauds. 


"Mortgage in fee 


So this bill was brought againſt the mortgagor to redeem, 
and was a bill of interpleader againſt the defendants, that -they 
might diſpute the right of the money amongſt themſelves, and 
that the plaintiff might have his eſtate again, paying what was 
due to the right hand, 


dir {aac Proton inſiſted by his anſwer, that the money was 


orte s money, and that he was entitled to it, : 
12 
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Briggs, by his anſwer, ſwore, that the money was his, and in- 


ſiſted upon the Statute of Frauds and Perjuries, againſt the pre- 
tence of Sir Iſaac Preſton; but confeſſed there was only 350 J. 
lent ; though it was intended at firſt that 7007. ſhould be taken 
up, and the other 3507. ſhould be employed to pay off a mort- 
gage on the premiſſes made to Morte, which was excepted in the 
covenant againſt incumbrances in this mortgage. 


Replications were filed, and witneſſes examined, and all par- 
ties joined in the examination, and the queſtion now was, Whe- 
ther Preſton ſhould be admitted to read his witneſſes? 

It was inſiſted upon for Preſton, that they ought to be read, 


for that the Statute of Frauds and Perjuries was not pleaded, 
and that this did not feem to be within the letter of the ſtatute ; 


that ſo were many other caſes, in which, notwithſtanding, this 


court had given relief; as where a mortgage was made by way 
of abſolute conveyance, and a defeazance prepared to be execut- 
ed at the * ſame time, and as ſoon as the mortgage was ſealed, 


the mortgagee ſnatched it up, and refuſed to execute the defeaz- 


ance; ſo if a man employs his ſteward to make a purchaſe with 
his money, and he take the conveyance in his own name, it was 
ſaid, the court had relieved in theſe caſes; ſo if a man makes an 
abſolute conveyance, but continues in poſſeſſion, and pays inte- 
reſt, and takes acquittances, and a truſt, that ariſes by implication 
of law, is excepted out of the ſtatute. 


It was faid for Briggs, that this imports to be a mortgage for / 


money paid by Briggs, and they would prove the money to be 
IV-rts's, upon which a truſt ſhould follow for them; and though, 
a truſt, which reſults by implication of law be excepted out of the 
ſtatute, yet that truſt muſt ariſe upon the face of the deed itſelf; 
and this ſtatute muſt take place, as well in equity as at law, 
though a particular perſon ſhould ſuffer by it. In this caſe, the 
ſtatute is inſiſted on only by way of anſwer, and not by plea, for 


it could not be pleaded here, this being an interpleading bill, and 


only to redeem ; but to another bill brought by Sir Iſaac Preſ- 


ton for the money, the ſtatute is pleaded; if you enquire upon a 


parol proof, whoſe money it ĩs, you go directly againſt the ſta- 
H 3 a tute, 


| 104 
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T Ant?, 84. tute, and againſt the caſe of + Kirk verſus Webb, where it was 
decreed you cannot make an eſtate a truſt, by proving the money 

to beſuch or ſuch a one's; and the caſes put on the other fide, 

are nat like this, but depend upon fats, as acquittances, poſlef. 

ſion, Cc. | | 1 ; 


i} 


Fauftice Powell, I will not hinder you from reading, for 
though at law it is not to be allowed, where a jury may be in- 
veigled by that, which is not proper evidence; yet here is no 
ſuch danger. So the proofs were read, but he would not decree 
the truſt, | 


105 


Caſe 94. * Lewkner ver/us Freeman. 


1 Eg. abr. 149, pl. Ys 8. ok | 2 Freeman, 236. 8. Q 


A. brings an ac- . E plaintiff had brought his action againſt Mr. Moun- 


e I e for hug with his vier and 13 Fo. 1689 Mr 


his wife, after : . . 
which Z. alfignt Muntague made a conveyance of his land to truſtees in truſt to 


Mendener a- pay his debts mentioned in a ſchedule annexed to the deed, and 
— 5 «nk ſuch other debts as he ſhould appoint, within ten days in Hillary 


debts mentioned ,; - inti . 
in a ſchedule, term following. The plaintiff recovered 5000 J. damages againſt 


1 * Mr. Mountague, and brought this bill to be relieved againſt this 
1d 1 deed, as fraudulent againſt him, and made to defeat him of his 


ſhould name 
within ten days, 

then A. recovers debt. 

Sooo J. damage, and brings his bill to ſet aſide this deed as fraudulent, and made to defeat him of his 
recovery, but held not to be fraudulent; the plaintiff being no creditor at making the deed, and his debt 
recovered, after founded in Maleficio; but the others were real creditors, which it was conſcientious to 


prefer, but tor the ſurplus the plazjatiff may come in. C Y. LAL. /9 2. 


Tt was infiſted upon for the defendant, that this deed is either 
void at Jaw againſt the plaintiff, or it is not; if it be, the bill 
ought to be diſmiſſed, becauſe the plaintiff has remedy at law; if 
it be not void at law, there is no reaſon to relieve the plaintiff 
here againſt the defendants ; the creditors, who are creditors, 2s 
well as the plaintiff, and before him, for he was no creditor at 
the making the deed ; and they are creditors more to be favour- 
ed in a court of equity, than the plaintiff ; for they are creditors 
for money lent and paid, or wares fold and delivered; and the 
Plaintiff has only a demand, founded in damages for a tort. 
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It was ſaid for the plaintiff, that if there had been but one cre« 
ditor, itmight have been more proper to have gone to law ; but 
even then we might have come here, for this court has a concur- 
rent juriſdiction with the common law; but as this caſe is, and 
28 there are many creditors, where ſome debts may be good, and 
ſome bad, we muſt go on here, for where there are ſeveral con- 
ſiderations of a deed, and one be good, that * will ſupport the 106 
whale deed at law, but not fo here, and there is no difference be- 
tween a debt by contract, and a debt founded upon a tort. 


Cur. This deed is not fraudulent, either in law or equity; 
for ſuch debts as are named in the deed, the plaintiff was no cre- 
ditor at the making of the deed ; and though it were made with 
an intent to prefer his real creditors before this debt, when it came 
afterwards to be a debt, yet it was a debt founded only in Malefi- 
8 cia, and therefore it was conſcientious in him to prefer the other 
debts before it; but the plaintiff may have an intereſt in the 
ſurplus, after payment of debts, provided for by the deed : let him 
declare, if he will controvert the debts, and come in upon the ſur- 
plus after the debts mentioned in the ſchedule, or appointed within 
ten days purſuant to it, are ſatisfied, 


oe ER. f Ban £5 <q. 


Lloyd verſus Carew. Caſe 95. 


HE decree made in the Court of Chancery in this caſe, 1 Eg. abr. 260, 
) having been reverſed by the Houſe of Peers, 27 Fan. 2 BY" 
1697, without any further direction; and upon the appellant's Shower's Parl. 
petition, 24th March 1697, a further order made by the Lords, . 
that upon the appellant's paying to the reſpondent, or into the 
Court of Chancery for his uſe, they ſhould be put in poſſeſſion of 


the eſtate, 


The appellants applying to the Court of Chancery for an 
execution of that order (the reſpondent, who was an infant, 
being gone beyond ſea, and his mother, who was his guar- 
dian in this ſuit, being dead) the court ſaid, they could do How « guardian 
nothing in the matter, till a new guardian were appointed, tt * 7 
Which, as it was faid, could not be but by bringing the in- Oilb Rep. 2. 


| H4 fant 


F A A es © oiwnid” Wdrnans RD 
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fant into court, or his praying a commiſſion to have a guardian 
aſſigned him; and upon ſearch the appellants did not find any 
precedents where a guardian had been otherwiſe aſſigned; and 
though the reſpondent's father had, by his will, named other per. 
ſons to * be his guardian, in caſe of the death of his mother be. 
fore his age of 21 ; yet they (though they acted in other matters) 
would not intermeddle in this. 


Wherefore the appellants petitioned the Lords, that receiver; 
might be appointed to receive the rents, and pay thereout to the 
reſpondent the intereſt of the 4000 J. and the overplus to che 


appellant. 


O pon hearing the petition, the Lords ordered proof ſhould be 
made in the Court of Chancery of the miſmanagement of the 
eſtate ; and that the guardians named in the will ſhould be de. 
creed to name a fit receiver, and if they would not, then the 
Chancellor to name one, 


. . Accordingly an order was afterwards made by the Maſter d 
the Rolls, in the abſence of the Lord Chancellor, for a receiver ty 
be appointed by a Maſter, who ſhould give ſecurity as uſual, 
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Willis ver/us Fineux. Cafe 96. 
Poſt, 568. 1 Eq. abr. 257, pl. 2. 2 Wms. 146.—9 contra, Poſt, 572, 591. 
77 Pierce being ſeiſed in fee o.. deviſed it to Devilee for life, 


Pierce Fineux, the father, for life; and after to Pierce Fi- rage 2 


neux lis ſon in fee; and by the fame will deviſed 400 . to Pierce feitureby levy- 


Fineux the ſon, to be paid at 21, and made Pierce Fineux the making a mort- 


father (who was her brother and heir) executor, and died, leaving 2 
2000 l. perſonal aſſets, and Pierce Fineux the ſon an infant. remainder Man 


recovered, yet 
the mortgagee having no notice of the will, had a decree to hold, during the /ife of the — and 
the rather, for that the mortgagor had made an affidavit, that there was no will, and that he was heir 
at law. / g : 8 


The father ſpent all the aſſets, and made a leaſe for years of 
the deviſed lands to one John Robb, by way of mortgage, for ſe- 
curing 200 l. borrowed of him, and covenanted in the deed to 
levy a fine to the mortgagee, for corroborating the term, and de- 
clared, that the uſe of the fine ſhould be to the mortgagee for the 
term, and after to Fineux the father, and his heirs; and a fine 
was levied accordingly to Robb, and his heirs ; and the mortgage 
was afterwards transferred to the plaintiff's teſtator Fineux, 


The ſon came of age, and brought his ejectment upon the 109 
forfeiture committed by his father, by levying the fine, and 
recovered; 
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recovered; * now the plaintiff brought this bill to be re- 
lieved. 


hold and enjoy againſt the ſon, during the life of the father, and 
the father to pay colts, and be foxecloſed, unleſs he paid the 
money. 

Notes The father on making the mortgage, had made affida. 
vit, that Urſula Pierce died inteftate, though he had proved her 
will long before; and that he knew of no incumbrances upon the 
eſtate, 


Caſe 97. ＋ Jackſon n verſus Farrant. 
42.398 FED 
& Poſt, 348. * 562. 1 Eg. abr. 268, pl. 8. S. C. 25 abr. 402, c. 24+ 467, c. 16, 16 Vin. abr. 
448, c. 5. S. C. £ Vern. 424. S. C. i Vern. 255 1. 324 1. 462 F. 2 Vern. 72 P. 181 5. 1991, 
348 Pp*. 508 1. 6731, 758. 761. x Wms. 5661. 448 Pp. 7831. 2 Wms. 513 P. 610 l. 3 Wms. 
1205. 1921, 4145 Caſes temp. Talb. 117 P*, Comyns, 7161. 1 Vez. 44. 1181, 208 P. 2 Ark. 
123. 1284*; #84”, 3 Atk. 1141. 3191*, 416 . 2 Brown's Parl. Cafes, 3471. — Rep. 
1821. 4191. 763 b. 1911*%. 2981.2 conte, Poſt, 140. 195. 213. 226. 267. 290. 1 Vern, 
204. 335 P. 2 Vern. 92 p. 208 1“/. 617 Þ*, x Wms. 401 . 2 Wms. 610 P. 276 p. 3 Wms. 
134. Caſes temp. Lalb. 793 P. a Ver. ach b. 261 T. 1 Atk. 361 5. 482. . n 
giol. 5559. . 219 1%. 4% Yromn's Yay: $03.2- 395 P. i 


F I Thoſe caſes marked with p, are caſes of portions or legacies from a parent to . 


Thoſe with 1, of legacies from a ſtranger to a child. a 
N Thaſe marked with an 6deriſk, where the LE or a 


mixed fund. 


+ _ —4 * was deviſed to a daughter, to be raiſed out of a 
to ada E 
Ar real 0 A real and perſonal eſtate, and to be paid at 21; the daugh- 
perfonat eſtate, 


ren, ter marries, and dies before. 21, leaving a child. 


without faying, or marriage; the daughter marries, and dies before 21, yet by reaſon of the marriage it 
was then due, mawiage being the cauſe of portions. 


It was inſiſted upon, that the portion was not ta be raiſed, 
nor was ever due, becauſe ſhe died before the time of payment; 
and the marriage in this caſe is no more to the payment, than 
any other thing would have been; and though it might have 
been more reaſonable to have had the teſtator to have limited it 
to be paid at 21, or marriage, yet he has not ſo done; and the 


+ This decree was reverſed in part in the Houſe of Lords, as to the ſale of the in- 
tailed eſtate, but without prejudice to the general queſtion, 1 Browa's Parl. Caſes, 61. 
doc the abqve caſe more ampiy and accurately ſtated, ibid. 


4 | court 


The Maſter of the Rolls decreed, that the mortgagee ſhould 


court m1 
to what 


Cur. . 
will give 
that the 
go that 
that did 1 


In Curia Cahcellarie. - 


court muſt judge according to what is done, and not according 
to what had been more reaſonable to have been done. 

Cur. Let an account be taken of the eſtate, and then the court 
will give its opinion, but my Lord Chancellor inclined ſtrongly, 
that the portion was payable, and ſaid; the reaſon of all the caſes 
go that way for they go upon this, that there being no marriage, 
that did not happen, which was the cauſe of the portion, 


Di 
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Caſe 98. Danby verſus Lawſon, 


1Eq. abr. 354, pl. 3 4. . | Pract. Reg. 21, R 

If one be _ D EFENDANT, who was a feme covert, was taken upon 

up on an attacn- , 4 

ment, either in an attachment for non-performance of a decree, and the 
f. + bs * . | 

procets aten officer refuſed to bring her before the Regiſter to appear, but car. 

_—_ 5 yt . ried her to Newgate, and now ſhe moved the court that ſhe 
caſes on his R ; 

appearing be. might appear before the Regiſter, and be diſcharged out of cuſ- 

fore the Regiſ- . 

— Re 4, © tody; and the queſtion was, Whether by the courſe of the 

diſcharged, and court ſhe is to be diſcharged upon her appearing, or to anſwer 


to anſwer the in- 


terrogatories at in cuſtody? 
large, not in cuſ- ; 


tody ; and if he be continued in cuſtody, the court on motion and appearing before the Regiſter, will 
diſchar ge him. 


It was agreed, that upon an attachment in proceſs, ſhe mult 
be at large upon her appearing, but the plaintiff*s counſel faid it 
was otherwiſe in execution ; but all the regiſters and ancient 
practiſers were of opinian that it was the fame in both caſes ; and 
Mr. Guidott the Regiſter cited the caſe of one Swain, who ws 
taken up for not paying 80/. and diſcharged * upon appearing, 
and that upon debate; but on an attachment in execution the 
ſheriff may inſiſt upon ſecurity proportionable to the duty, but in 
proceſs it is only 407, penalty; and upon appearing the is to be 

at 
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at large; and not to anſwer in cuſtody, though the interrogatories 
be filed ; and upon the Regiſter's certificate that the party has 
appeared, the ſheriff is to deliver up the bond. 


The Maſter of the Rolls ſaid there was undoubtedly a differ- 
ence between a contempt to the honour of the court, and the 
breach of a decree ; upon the firſt the party is to anſwer in Vin- 
culis, but not upon the latter; ſo ſhe was diſcharged (but inter- 
rogatories being filed) ſhe was ordered to anſwer in four days, or 
ſtand committed. 3 


Rockley verſus Kelley. Caſe 99. 
1 Eq. abr. 126, pl. 12. S. C. but not 8. P. 
Decree was made by the Commiſſioners of Charitable Uſes, Whether excep- 


A . tions to a decree 
and exceptions were taken to it, and they now came on of the Commiſ- 


before the Maſter of the Rolls, and he and moſt of the bar were of cute — 
opinion, that by the ſtatute of Eliz. the Maſter of the Rolls may de Beard before 


the Maſter of the 


hear an appeal, as the Chancellor may, and may affirm the de- Rolls, by the 


. . . . ſtatute Eliz. 
cree and give coſts, notwithſtanding the ſtatute mentions only c. 4. a, — be- 


the Chancellor; but Mr. Edwards the Regiſter ſaid, it had al- nt the Chan- 


cellor. 


ways been an exception, and therefore the Maſter of the Rolls 8 — 2 
would do nothing in it. : 


Shute verſus Shute. Caſe 100, 


9 Mod. 43. S. C. 2 Eq. abr. 157, Cc. 1. 3Wmi-276, 3 Atk. 547 to 550. Bunbury, 16. 


HE Bill was to have dower of her huſband's real eſtate, Divorce a men/a 


and a ſhare of his perſonal eſtate for herſelf and child by 22 


him, he dying inteſtate; and adminiſtration granted to another, "ure z equi= 


: will not affiſt 
becauſe there was a divorce between her huſband and her, & the wife _ re- 
covering her 
menſe & thoro. dower, but will 
leave her tothe 


law; neither will the Spiritual Court grant her adminiſtration, nor Chancery decree her a diſtributive 
ſhare, ; 


Maſter of the Rolls. As to the dower, whether you are en- 


titled to it, go to law, there being no impediment, and therefore 
as to that, the bill muſt be diſmiſſed, 


*The granting adminiſtration is in the Eccleſiaſtical Court, 112 
but the diſtribution does more properly belong to this court ; but 
fince 


— 
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fance in the Eccleſiaſtical Court ſhe is not ſuch a wiſe as is en. 
titled to adminiſtration, I will decree no diſtribution, therefore 
the bill muſt be diſmiſſed as to that too; and if you can repei 
that ſentence, you will then be entitled to diſtribution. 


Note; Friday 26 9f April, 1700, the Earl of Jerſey, principal 
Secretary of State, was ſent to fetch the Great Seal from my Lir 
Chancellor, but having no warrant in writing to demand it, ny 
Lord Chancellor refuſed to deliver it; but the next day the: Secre. 
tary came with a warrant, and then the ſeal was delivered to him; 
and Sunday the 5th of May the cuſtody thereof was committed to tht 
two Chief Juſtices and Chief Baron, with a ſpecial commiſſion t 
feal writs ; and they ſat at Serjeant's-Inn the Monday following u 
feal writs ; and the Maſter of the Rolls fat in the Court of Chan- 
cery to hear cauſes, by virtue of a commiſſion, in the uſual form 1 
hear cauſes in Abſentia Cancellarii z and afterwards the cuſtody of 
the Great Seal was given to Sir Nathan Wright, Knight, one of 
the Ring's Serjeants, | 


DE 
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Ball verſus Burnford. _ 


Eq. abr. 354, pl. 5. 8. C. 2 Ec. abr. 667, c. 1. 


2 Anderſon being tenant for life of lands, then as to The wife joins 
part to his wife for life for her jointure, then to the heirs — 


male of their two bodies, acknowledges a judgment to the plain- 2 = —_— 


tiff, and then enters into covenants with FJ. S. that he and his jointure lands, 


wife would join in a fine, which ſhould be in the firſt place to ors — — 


J. S. and his heirs, by way of mortgage, for ſecuring a ſum of — 
money, then to the huſband for life, then to the wife for life for — life, 


1 nder do the 
her jointure, then to the ſons of them two in tail, then to the wik for lifs, re- 
daughters in tail ; and a fine was levied accordingly : and there — 7 
were other incumbrances upon the eſtate, prior to the firſt ſet- —— ue 


tlement, which J. S. the mortgagee, or the defendant Burnſord — 
(for whom he was a truſtee) purchaſed in. | Canton 6" 


huſband's ante- 
cedent to the barring of the eſtate tail, but the limitations to them voluntary, unleſs the conſideration of 
the wife's parting with her jointure, had extended alſo to the limitation to the daughters. 


Edmund Anderſon died without iſſue male, leaving two daugh- 
ters of that marriage, who were likewiſe defendants. 


* Plaintiff brought his bill to be let into the benefit of his 114 
E judgment, paying the mortgagee what he had really paid for that 
by 


Cale 102. 


1 Vern. 483. 


fiſter, and had 


viſion for her 
and her chil- 


he 13 a 
bill, ſuggeſting 
that the bonds 
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temp. Talb. 153. 1 Ver. 254 


Plaintiff had ſe- 
guced his wife's 


ſeveral children 

dy her, and gave payment of money, w 
der ſome bonds 
for payment of 
money, 246 pro- ONE of the bonds was put in ſuit againſt him, and he brought 


dren; and theſe 
bonds being ſued, 


De, Term. 8. Trin. 1500. 
by the fine; the eſtate tail was barred, and the judgment let i in, 


and this ſettlement on the daughters was voluntary. : 


It was admitted, that the fine had barred the eſtate tail creat 
by the firſt ſettlement, but inſiſted that the daughters were pur- 


_. Chaſers by the mother's joining to bar her jointure, and letting 


in the incumbrance ; and that that conſideration did extend to 


the eſtate of the daughters as well as her own. | ö 
My Lord Keeper was of opinion, that this might have been 


made a good conſideration for both; but it was not expreſſed in 
the deed to be any conſideration for ſettling the eſtate upon the 
daughters, but was a voluntary gift of the wife to her huſband, 
and therefore the daughters eſtate muſt be taken to be volun- 
tary; and ſo a judgment creditor ought to have the — of 
this court before them. 8 


Spicer ver/us Hayward. 


2 Vern. 187. 242. Gilb. Rep. 9. 2 Wms. 432. 
2 Vez. 160. 


HE plaintiff had ſeduced his wife's ſiſter, and had . 


which were intended as a proviſion for her 
and the children, and afterwards gave her a weekly allowance: 


this bill, ſuggeſting that the bonds were not given for money 
lent, or any valuable conſideration, and beſides that they were 


ſatisfied (meaning the weekly payments) and upon the defendant” 8 


anſwer, and plaintiff's letters, the caſe appeared ut ſupra. 


iven for no 
wade conſideration, but was diſmiſſed with good coſts, 


My Lord Keeper ſaid he could do no more againſt the bail 
than decree the payment of what was due on the bonds for 
principal and intereft, with good coſts, by a * ſhort day, or elſe 
the bill to be diſmiſſed with coſts, and laid it was a pity he 
could do no more. 


Speering 


3 Wms. 294+ 319 · Caſes 


ral children by her, and had given her ſome bonds for 
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Speering verſus Lynn & Ux' & Field & al'. Caſe 103. 


2 Vern. 376. S. C. 1 Eg. abr. 30, pl. 6. S. C. 
EFENDANT gave ſecurity in the uſual manner, to abide 4 miſtake in the 


tit] f * 
the order on hearing; and then a decree was made, and nd amerded, pw 


a report upon it, and the recognizances ſued againſt Field the w . 


ty, who gave a 


ſurety for non- performance, who pleads in abatement that there — gene 
was no order on hearing; they reply, and ſet forth the order on of hearing. 
hearing the report, the order for confirming Viſi, and the order 

for making that abſolute ; but defendants rejoin, that in the title 

of the two laſt orders the words & ur were omitted, but the 

body of them was right, and ſo they were not orders in that 

cauſe ; yet on motion the title of the orders was amended by 


order Mi, &c. 

It was now inſiſted that they 1 not againſt the defendant, 
who was but a ſurety, and cited the caſe of NVorthcott verſus 
Northcott this term, where, on a decree againſt baron and feme, 
all the proceſs of contempt was right, till the ſerjeant at arms, 
and the order for that was only againſt the baron, and fo was 


the ſequeſtration ; and after the huſband's death a ſequeſtration — 


went againſt the wife's jointure, and it was moved to be amend- 
ed, but the party could not prevail. 


On the other fide it was ſaid, that this was only the clerk's 
miſtake, and was to carry on the.juſtice of the court, and there- 
fore ought to be amended, and cited the caſe of Earl and Earl 
this term, where affidavit was ordered to be filed after, to ſup- 
port a ſequeſtration, being really made before the ſequeſtration, 
and the order of amending was made abſolute in the principal 
caſe, 


| 116 
* Procter verſus Cooper. Caſe 104: 


2 Vern, 377. 1 Eg. abr. 314, pl. 3. S. C. 2 Atk. 333. 
Em Gaſcoign, in 1641, made a mortgage in fee for 300 J. Mortgagee 
to Gilbert Cooper, of lands of about 30 J. per ann. in 1652; nter, and the 


profits are no: 


the mortgagee took poſſeſſion, and in 1660. deviſed the lands to — to — 
ſwer int2 ec! 


Anthony Cooper; in 1686, the deviſee brought a bill to forecloſe, yer the arrear 


hall not carrv 
to which the defendants pleaded a ſettlement prior to the mort- el 


coſts and charges n. 


} gage, 
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gage, but that was found to be fraudulent z, and the Wife of the 
mortgagor had recovered a third part as dower againſt the mort. 
gagee, ſo that the profits did not anſwer the intereſt of the 
money, which was then 8 J. per cent. and there had been in- 
fancies on the plaintiff's part for ſeveral years. 


Maſter of the Rolls. The plaintiff muſt redeem, and ſhall pay 
81. per cent. only to the time of the ordinance of parliament 
that reduced the intereſt of monies ; and though the profits were 
not ſufficient to anſwer the intent, yet the arrears cannot car 
intereſt, but the coſts and charges muſt, - 4 | 


105. David Eyton verſus John Eyton & Jane Ux & 
An. Eyton. | 


2 Vern. 380. S. C. Eq. abr; 169, pl. 1. S. C. + 2 Eq. abr. 286, c. 1. 1 Wms. 733. 2 Wms. 74% 
1 Vez. 235 389. 505. 2 Vez. 233. ; : 


re 7 Homas Eyton had three ſons, Benjamin, Randall, and David, 
mitted lofficient and the 6th of October, 2 Cor. 1. made a ſettlement of al 
. _ his lands to the uſe of himſelf for life; remainder to the uſe of 


ITC his wife for life: then as to part, to the uſe of Benjamin and the 
wo it. heirs male of his body; remainder to Randall and the heirs male 
ol his body; remainder to David and the heirs male of his body: 

and as to the other part, to Randall and the heirs male of his 

body; remainder to Benjamin and the heirs male of his body; 

remainder to David and the heirs male of his body : and as to 

the other part, to David and the heirs male of his body; fe- 

117 mainder to Benjamin and & the heirs male of his body; remainder 

to Randall and the heirs male of his body ; with remainder of 


the whole to Thomas in fee. 


Benjamin was a lunatic, and had no iſſue male, and only two 
daughters, Fane and Anne (defendants) ; Randall died without 
iſſue ; David had iſſue David (the plaintiff) and John (the de- 
fendant) who married Jane the eldeſt daughter of Benjamin. 


David exhibited his bill againſt Benjamin and John, and Jo 
his wife, ſctting forth, that Thomas his 2 had made ſome 


+ Theſe authorities are referred to, for the purpoſe of ſhewing what evidence the 
court requires in caies where inſtruments have been loft, ſuppreſſed, or deſtroyed. 
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ſettlement, whereby part of the eſtate did chen belong to him, 


and charged that the ſettlement was come to the defendant's 
hands, and prayed a diſcovery of lit. 

Jobn anſwers, and ſets forth, that he lad ſuch ſettlement in 1 
cuſtody, and ſets forth the limitations to be ut ſupra, but that he 


could not part with ir, becauſe he was adviſed it did belong to 
Benjamin. 


The cauſe reſted upon \ this anſwer ſeveral years, and Benjamin 
died without iſſue male; and his faid two daughters were his co- 
heirs, and alſo heirs to Thomas the grandfather. 


Then the plaintiff amended his bill, and made Arne a i BE 


and charged further, that in the ſettlement by Thomas there was 
a proviſo, that if any of his ſons died without iſſue male, ſo that 
the Iand ſhould come to any of the brothers, they ſhould pay to 
the daughter of ſuch brother, ſo dying, ſo much, and that he had 
tendered, and was ready to pay according to the proviſo, | 


To this amended bill John anſwers, and ſays, he does not un- 
derſtand the limitations of ſettlements, and that he does not 


know whether he had ſet them forth right in his former anſwer ; 
that he knew of no other ſettlement but what was mentioned in 


his former anſwer, which he had feveral years ſince delivered to 


Benjamin, and had no copy of it. 


* Fane his wife anſwered by herſelf apart, and Anne anſwered, 
and by their anſwer inſiſt upon their title, as heirs to Benjamin, 
and deny that they ever ſaw or heard of any ent made by 
Thomas the grandfather. 


The plaintiff had renewed 4 counterpart of the deed of ſettle- 
ment, and there was a proviſo, as was mentioned in the amended 
bill; and there was ſome proof that ſome part of the land had 
been fold by Randall, and enjoyed accordingly, but no other 
proof of the ſettlement. 


At the hearing it was inſiſted, that the huſband's —_ 
whereby he had confeſſed the ſettlement, was no evidence againft 
his wife, (being in a matter. of inheritance) and that without 
other evidence of the ſettlement they could not make uſe of this, 


which they pretended to be a counterpart ; yet the Maſter of the 
12 Rolls 


1 
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Rolls decreed a conveyance to the plaintiff, and an account of 
| the rents and profits; and on appeal this decree was confirmed 
by my Lord Keeper, who thought, as tHis:caſe was, the counter- 
part would of itſelf be evidence enough at law of the ſettlement. 
Sed quare de hoc. Lis 


Caſe 106. Burnett verſus Kinaſton. 


Ante, 63, and references, 1 Eq. abr. 69, pl. 5. S. C. 70, pl. 15. 2 Freeman, 239. 8. C. 2 Vern. 
68. 2 Vern, 401. 8. C. Gilb. Rep. 98. 2 Wms. 111. Caſes temp. Talb. 168 to 170. 1 Atk, 
; 280. 459. 2 Atk. 207. Poſt, 417. f : ; 


HE plaintiff's father had married the defendant's aunt 
— — ; for his ſecond wife, and ſhe was intereſted in ſeveral 


page in 1 mortgages for ſeveral ſums of money, amounting in all to 
and articles to © . 
lay dut this me- 3200 J, (which was her fortune) among which, one was a mort- 


4 chaſe gage in fee for 1400 J. from her brother the defendant's father; 


ſettled as a pro- after marriage, the plaintiff (who was a ſoldier of fortune) exe- 


viſion for him 


and his wife, cuted articles & between himſelf of the one part, and ſome of his 
and their iſſue: 


A feme covert 


the wife dies Wife's relations of the other part, whereby he agreed that he 


without ine; would take but 200 J. of his wife's fortune to his own uſe, and 


* the remaining 3000 J. of his wife's fortune ſhould be in- 
and by will de- veſted in a purchaſe of lands, which ſhould be ſettled to the uſe of 
r himſelf for life, then to the uſe of his wife for life, then to the firſt 
— 1 and other ſons of the marriage in tail male, with a term to truſtees 
On a bill brought to raife portions for younger children; then to the heirs of the 


—— body of the wife, and then to the right heirs of the huſband. 


bonis non, &c. of ; | 
the wife, held there could be no relief, the law being with the defendants. This money belonged to the 
adminiſtrator de bonis non, &c. of the wite, and is diſtributable amongſt her next of kin. 


119 
The wife was no party to theſe articles, and ſoon after died 


without iſſue, ſo that all the remainders mentioned in the articles 

to the huſband's remainder in fee were ſpent, and the huſband 

ſurvived and took adminiſtration to her, and came to an account 

with Xinnaſton the mortgagor for the 1400 J. and he promiſed to 

pay the money within three months, and in conſideration thereof 

had an abatement of 50 /. but he did not pay the money at the 

time ; and before it was paid Burnet the huſband died, but before 

his death made his will, and thereby deviſed this money (after 
debts 


dies, 
life-t 
court 


Ot: 


them, 
articl 


* 
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debts paid) 8 he equally divided weir the plaintifis who were 
his children by his firſt wife. | 


Adminiſtration de Bonis non, Gr. to at beond we was grant- 
ed to the defendant Mills, and the queſtion was, Whether theſe 


articles, made by Burnett aſter his marriage, were ſuch an altera- 


tion of the property of the wife's money, as that the huſband had 
power to diſpoſe of it by his will, or whether it belonged to the 
adminiſtrator de Bonis non, &c. of the wife, and was to be diſtri- 
buted amongſt the next of kin? | 


For the plaintiffs it was argued, that though this mortgage 
were an eſtate of inheritance in the wife, yet being but a ſecurity 5 


for money, it is in conſideration of equity a chattel intereſt only, 


and ſhall go to the executor, and not to the heir, and is therefore 


diſpoſable by the huſband without his wife, as other chattel & in- 


tereſts of hers are; and nobody can deny but that a huſband can 
aſſign over or releaſe a thing in action of his wife's ; and the wife's' 


conſent or joining in the articles would not have altered the caſe, 
for of the perſonal things of the wife, the huſband has a diſpoſing 


power without her conſent ; and if this be not a good diſpoſition, . 


then neither the huſband nor wife, or both, can after marriage 
diſpoſe of a perſonalty of the wife; and whereas it has been ſaid 


on the other ſide, that there is a difference between a temporary 
intereſt and an abſolute intereſt; and in this caſe the intereſt of the 


huſband is only a temporary intereſt, that diſtinction is of no 
force where the diſpoſition is made during the continuance of 
ſuch temporary intereſt, as it was in this caſe ; and it is not the 
ſame as if it had been a diſpoſal by will, which it is urged would 
not have been good, for there the intereſt of the huſband is ſpent, 
and the wife in by ſurvivorſhip before his will can take place; as 
if there be two joint-tenants, and one deviſes his moiety, and 
dies, this court will not help againſt the ſurvivor ; but if in his 
life-time he had agreed to aſſign over, though voluntarily, this 
court would have made it good, 


On the other ſide it was urged, that they had the law with 
them, and no reaſon for a court of equity to interpoſe ; that the 


articles were after marriage, and voluntary, and that the wife 
I 3 had 
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had done nothing to bind herſelf; that the huſband, notwith. 
ſtanding the articles, might have ſold or aſſigned ; or if the ar- 
ticles would have bound him, yet they could not bind his wife) 
for he can only bind her by executing his legal power, viz. by 
releaſing or receiving the money; and his power was but tem- 
porary, and not abſolute, and he had made no farther diſpoſition 
during the time he was adminiſtrator to. his wife ; that-notwith- 
ſtanding theſe articles, the wife muſt have joined in ſuit for this 
duty, and the benefit of it would have ſurvived: to her; and the 
legal intereſt of a feme covert cannot be bound, but by a“ fine, 
nor the equitable intereſt without a decree. And Major Gene- 
ral Egerton's caſe was cited, where a mortgage went to a wife 
who ſurvived; and a caſe where it was ſaid that a legacy being 
deviſed to a feme covert, her huſband afterwards became a bank- 
rupt, and the Commiſſioners aſſigned over this legacy, and then 
the bankrupt died, and decreed the wife ſurviving ſhould have the 
legacy. 


Lord: Keeper. If a huſband aſſigns a bond of his wife's for a 


valuable conſideration, this aſſignment will not bind the wife if 


ſhe ſurvives; and ſo * is in this caſe, for the wife claims para- 


mount. If one joint tenant grants a rent- charge, can the gran- 


tee come againſt the ſurvivor to make it good? Surely no. 
Perhaps an agreement to aſſign might be otherwiſe, though I 


think it would not: here is nothing but the act of the huſband: | 


without any conſideration, and the plaintiffs have no title; let the 
bill be diſmiſſed. 
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Foſter ver/us Foſter. Caſe 107. 


1 Eq. abr, 365, pl. 7. S. C. 2 Vern, 386. S. C..e contra, 2 Vern. 382. 1 Ch. Caſes, 135 f. 


Tilliam Foſter by will deviſes an annuity of 100 J. per ann. to Deviſce of arent 
A. his father, for life, to be iſſuing out of the rents and — 199% 
profits of Black Acre, and to be paid half yearly, with clauſe of Iſſuing out of 
diſtreſs, and deviſes M hite Acre, and alſo Black Acre, charged with profits of 1, 
the ſaid annuity, to the defendant, his nephew, and his heirs, wusch bar 50 


; | with pow 
digreſs, enters into the lands, and by will deviſes the arrears of the ſaid rent charge, a * 


recover in equitye 

A. entered into Black Acre, and received the profits till his 
death (which was five years) not being ſufficient to anſwer above 
501. per ann, of the annuity, and then by will, reciting the an- 
nuity in arrear, deviſes the ſaid arrears to the plaintiff his wife, 
and made her executrix; and ſhe inſiſted, that this was alſo a 
charge on White Acre by the laſt clauſe (but that was given up} 
at leaſt Black Acre was chargeable, and the plaintiff -ought to- 
hold over, becauſe the 100 J. per ann. was to be ſatisfied before 
the defendant had any thing. 


+ See the caſe of Benſon v. Baldwin, 1 Atk. 598, under what circumſtances equity 
will grant relief, where a bill is brought for rent, 


14 On 
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On the other ſide, it was ſaid, that the deviſe of the annuity 
.-£ Out of the rents and profits, &c. could at moſt amount but to a 
tag / deviſe of the land itſelf for life, & though if it had been a ſum in 
groſs, it would be otherwiſe; that it was a legal charge, and the 

plaintiff 's remedy was by diſtreſs, if that was N barred . 
N which was his on fault. 


But it was decreed for the plaintiff; for his intent was * 
that his father ſhould have 100, per ann, for his proviſion; that 


a deviſe of the rents of lands is the ſame as a deviſe of the lands 


themſelves, and it is the ſame thing alſo as to the profits, and 
there can be no more iſſuing out of lands than the whole value, 
"and the court will decree a fale of the lands to raiſe a ſum deviſed 
out of lands for children at ſuch an age, if the profits will not do 
it, and the deviſe of Black Acre (charged with the ſaid annuity) 
charges it in his hands by the ſaid words, for it could not be 


charged before, 
2 * E L BY's bill was to have the defendants (the wife be⸗ 
er ing aunt and heir to Sir Richard Ear join in a fe of is 


4 de the lands, which he had deviſed to the plaintiff (his uncle by his mo- 
pl. 4. ther's fide) charged with payment of his debts. Thornagh's bill 
= 279+ vs to ſet aſide the will, as obtained by fraud and reer r 
Wir and to have the deeds and writings. 


A . „in The court was clear of opinion, that a will as well as a deed 


a deed be , . . . 
ſer ade in may be ſet aſide in this court for fraud and circumvention, but 


Chancery for that no ſuch thing was made out in this caſe; but the heir inſiſting 


traud or circum- 


vention, on it, it was directed to an iſſue deviſavit vel non, and the bills 


to be retained in the mean time; my Lord Keeper was alſo 
clear of opinion, that if a verdict went for the will, the heir, 
though a feme covert, might be decreed to levy a fine, and join 
in the ſale, 
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2 Vern. 38 f. 8. C. otherwiſe tated, . S. C. 


wo joint tenants of a church leaſe, one whereof being One joint tenant 
makes a deed of 
taken fick in a journey, to ſever the jointure, and provide gift of his moie- 


for his wife, ſends for the ſchoolmaſter of the town (who was the „ten 


only perſon he could get to come to him) and acquainted him ber, and with 


with his intentions, and deſired him to prepare an inſtrument for oy to tenng 
that purpoſe ; the ſchoolmaſter drew a kind of deed of gift of che i che fg Pr. 
leaſe from the ſick man to the wife, which he executed, and lf. — of 
died; and this being to the wife, and void in law, ſhe would out confiders- 
have made it good here, but was diſmiſſed, beirig voluntary, and nr 


without conſideration, 


4: 8 W 2929 ki 


Colcheſter verſus Arnot. | 2 110. 


ern. 383. S. C. 
ESS E E of a prebend makes an under leaſe, and the Lo LAID 


being pretty far ſpent, he requeſted the tenant to ſurrender duden kat, 2. 


to enable him to renew, and offered to give any ſecurity to grant — 1p 
him a new leaſe for ſo many years as he had to come in his old che — 


one; but the tenant was obſtinate, and would not, unleſs. his ins te furrender, 


in order to en- 
landlord complied with ſome demands of his, upon which bee 
brought this bill to enforce him to compliancgtce. - _ _ | offered ſecurity 


to make up the 
tenant's leaſe again; the leſſee brings his bill to compel a but is diſmiſſed, there being mg 
agreemeat in the leaſe for that purpoſe, 


But my Lord Keeper faid, though .it were a benefit to che 
plaintiff, and no prejudice to the defendant; yet there being no 
agreement in the deed for that purpoſe, he could do nothing in 
it, and likened it to bills of conformity, and bills for incloling a 


common, in which caſes, if one will ſtand out, they cannot be 
decreed, 


Cab rir. *- How verſur Nicholl. 


\. ritance; and the term is declared to attend the 
| hevitance ; them he becomes receiver of the king's revenue; 
_ liable from the time of his becoming receiver, and the king 
ſhall have the benefit of the term; but if the term had been 
mortgaged to one, ho had ns notice 1 in- 

fe at, ge een held it ve cre king. 8e 


Caſe 112. 


Mitchell verfus Fades. 
> Vern. 391. S. C. otherwiſe fated 3 it is there faid to be an affignment. 2 Vern: $95. Eg. abr, 
45. S. C. 
One being in- Sea Captain being out of ſervice, makes a letter of at- 
— {get torney irrevocable" to the plaintiff. to receive all ſuch 


yea ad and as ſhall after become due to him; then he goes 

im to receive wages pe * 
all ſuch wages into ſervice, and dies, there being at the time of his death 
2 2 wages due to him: the defendant, as principal creditor, takes 
wy gr dies; out adminiſtration to him; and the plaintiff, who was a cre- 
** authority ditor likewiſe, brought this bill to have an account and payment 
4 ke an- of the wages, and likewiſe to have a ſatisfaction for his debt. 
— wy 2 wages, if any due at making the letter of attorney, much leſs of what after became due; 
but the adminiſtrator muſt pay according to the courſe of law. 


The Maſter of the Rolls was of opinion, that though there 
had been wages due at making of the letter of attorney; yet 
he could not have decreed the wages to the plaintiff againſt 
the reſt of the creditors, much leſs as this caſe is; therefore 
decreed the parties to go to an account, and the defendant to pay 
according to the courſe of law, but diſmiſſed the bill as to the de» 
mand of wages. 
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Man had a term in groſs,” and then purchaſed the inhe. 
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a 126 
* Champernoon verſus Gubbs, Cafe 113. 
PTC Ag Ä ao 

Rent charge was granted the plaintiff, »with clauſe ofone having 
X diſtreſs, and a covenant in the deed, that the land mould Bare wk 
be liable to the diſtreſs z the grantor died; the defendant, Who are. oy — 
thereby became owner of the land, was an infant,” and Higthat che land 
mother, under whoſe guardianſhip he was, ſuffered" the rent totw the art. 
un greatly in arrear, and ſeveral ſuits were brought at Wy 
and by reaſon of the frequent diſtreſſes and ſuits, it: was difficult ing gfeatly — ö 
to get tenants. for the lands, and the beſt was not made of them, diftrefs to be 
nor ſo much cattle kept on the lands as elſe would have been gry Ts 


land untenant- 
and after the defendant came of age, the rent, for the reaſons d; yet the 


court would 


aforeſaid, came more and more in arrean. - not-deeree\the 
© "grahtor to ſet | 
out a diſtreſs, or that the grantee ſhould, hold the land till ſatisfied, nor vary the agreement of the 


parties. 


The plaintiff. pretending that no ſufficient diſtreſs could be 
ad on the land, brought this bill to have a decree to hold the 
and till he ſhould be fatisfied ; and that the land might be 
lecreed to ſtand charged with the arrears and growing rent; 
but the bill was diſmiſſed, becauſe it did not appear that there 

35 any fraud in the defendant. to prevent the plaintiff of his 
egal remedy, which might entitle this court to give him 
mother. 


The plaintiff petitioned for a re-hearing, and on the - 1th of 
{uy the cauſe was heard before the Lord Keeper. 


It was ſaid for the plaintiff, that if the rent had been granted 
ithout any clauſe of diſtreſs, or other remedy at law, he might 
jave had relief here; and ſhall we be in a worſe condition, be- 
auſe fome remedy at law is provided, though not a ſufficient 
ne; and the caſe of Dr. Thorndyke and Allington, 26 Jan. 
Car. 2. Morgan verſus. Cough, and Morgan verſus Heron, 
rere cited, where there was a deviſe of a rent, and no remedy 
tlaw, * and poſſeſſion of the land was decreed here; and it was 
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rea, 136. - Gild. Ch. 319. 1 Vern. 63. 2 Vern. 243. 405. 
tit, Payment, 280, 
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4 Poſt, 136. 23d December 1700, at Powis Houſe, in the caſe of 4 Bicknat 
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convey lands, this court will decree the conveyance, though the 
Fre have agreed to the meaſure of the damages. 


On the other ſide, it was urged, that the caſes cited were ng 
"like this here; you aſk to alter the nature of the thing, which is 
a rent, and a certain remedy for it by diſtreſs; and you aſk'the 
land, inſtead of the rent; and if you would have us decree t 
ſet out a diſtreſs" ſufficient to anſwer all the arrears, it is the 
ſame thing as a decree againſt us to pay the MOneFs 1 which ye 
cannot in juſtice be decreed to do, | 


My Lord Keeper continued his former opinion, = cited the 
caſe of the Earl of Warrington verſus png: 4946 us the 
plaintiff, and affirmed the decree. 


443) 


Cutterback wes Smith. 


* 
1 Roll's abr. 920, pl. 6. way 
1 Chan. Caſes, 275. 248. Hobart, 265. 1 Wms. 
Cro, Car. 161, Dyer, 371. Sir T. _ 
3 Wms. 341. Caſes temp. Ti. 


Hardreſs, 405. 
1 Atk, 208. 4208 contra, Poſt, 408. 

2 _ 236. 10 Mod. 427. 2 Wms. 416. 
Brown's Rep. 135. 


Man deviſed lands to 4. and B. in truſt to be ſold for th 
payment of his debts, and makes the ſame perſons ext. 
cutors, and the only queſtion was, Whether bond debts ſhoull 


ference was taken, when the ſame perſons that are truſtees . 
ſell the lands, are executors likewiſe, and where not, for in th 
former caſe, after the land is ſold, it is aſſets, even at law ; and 
therefore to decree them to pay otherwiſe than according to tit 
legal courſe, would be to decree a Devaſlavit. 


My Lord Keeper took time to conſider of it, and afterwats 
ae his opinion, that bond debts muſt be preferred, and th 


verſus Freeman, was a like decree and difference, 


Sir John Champant verſus Lord Ranelagh. 


T ORD Ranelagh was vice treaſurer of Ireland, and Sir Jil 
Champant was his deputy receiver there, and my Lot 


was indebted to him upon his account, and gave him a bond i 
| th 
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dhe money; and it was then agreed between them, that thręe 
fourths of what he ſhould receiye from my Lord's fees, ſhould 
be applied in diſcharge of the bond; but afterwards my Lord 
drew bills on him, for ſums which amounted. to more chan all 
the fees he had received, and Sir John paid the bills; and the 
queſtion was, Whether this ſhould be adjudged a waiver of 
the agreement by my Lord, or conſidered as a folly in Sir 
John to have paid theſe bills; and therefore | he to be al- 
lowed no intereſt on the bond, becauſe he might have applied 
this money to diſcharge the boa. 


My Lord Keeper was of opinion, that the drawing theſe bills, 
and paying them, did not amount to any waiyer or alteration 


of the agreement; and therefore Sir Fabn's receipts wuſt_figk 
the intereſt upon the bond. | | 


Nete; The bond was made in England, and ſent over to my A bond made in 
Lord's correſpondent in Ireland, and the money to be paid . 


there, and it was not mentioned what intereſt ſhould be paid; woe — 3 
and my Lord Keeper was of opinion, that it ſhould carry 77/5 paid there, held 
] a. 1 Lib Mats tit ſhould carry 
intereſt, Triſb intereſt. 

Þ 2 Vern. 395. S. C. and P. 2 Atk. 382. 465,—Sec alſo, 1. Wms. 696. 2 Wms. 88. 
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Harvey ver/us Eaſt-India Company. Caſe 116. 
2Vern . 395 S. C 
"T5 E plaintiff had a decree againſt the defendants for a after ſervice of 


, : . it of 
| great ſum of money, and ſerved them with a writ of gon of Ges 


1 i ; . * x 1 againſt a corpo- 
execution in the uſual form; and they | not performing the — 2 
decree, a Diſtringas (the next proceſs againſt a corporation) po IF 

| e ö | iftringas, and 
after that a ſequeſtration, which being once awarded, they can never after come and pray to enter their 
appearance, as they might have done on the Diftringas, which iſſues for that very purpoſe, to compel ; 
them to appear; but the appearing being paſt, the proceſs muſt go on, becauſe the appearance being 
only in favour of liberty, can be of no ſervice to a corporation, which cannot be committed. 


Þ+ Pierſon v. Garnet & al', determined at the Rolls, March 6, 1786. 
The teſtator, Dr. Jobn Garnet, late biſhop of Clogber in Ireland, who uſually re- 


| fided in that country, and died in Dablin poſſeſſed of a conſiderable fortune, conſiſt- 


ing of Engliſh and Iriſh property, bequeathed numerous legacies, ſome of which were 
given with Zaren . be Vaid in fer lig and Engliſh money; others generally, without 
any ſpecification : the queſtion was, Whether the latter ſhould be paid in ſterling or 
Triſh currency ? It was held, in compliance with the authority of Drake v. Saunders, 
2 Atk. 465, that they ſhould be paid in Jriſþ currency. 


9 Was 
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was N and 405. iſſues returned, and after, on à motion, 
a ſequeſtration was ordered ni, &c. and now they prayed to 


. enter their appearance with the Regilter 1 8 the Dt {fringas, ad 


to diſcharge the ſequeſtration.” 
It was urged, this might well be done, becauſe it was . 


| contempt, from which a corporation ought to have liberty, and 


an opportunity to clear themſelves, as well as a common perſon; 


and though they cannot anſwer the contempt on oath, nor be 


committed if found againſt them, yet there is no reaſon why 
they ſhould not have an opportunity to defend themſelves. A 
peer ſhall conteſt a contempt, and muſt enter his appearance, 
yet he ſhall not anfwer upon oath (unleſs, perhaps, for a con- 
tempt againſt the peace) and if condemned, he cannot be com- 
mitted ; but a ſequeſtration goes abfolutely, and a corporation 
muſt anſwer interrogatories, as they anſwer a bill, viz, under 
their common ſeal, and cited the caſes of Danby verſus Lau- 
fon, Foſter verſus Chrift's Hoſpital, Hill. 11 W. 3. and a caſe 
where an appearance was entered on a Di/tringas in procels for 
want of an anſwer: and a fequeſtration muſt not go, right or 
wrong, and a corporation has no other way to defend themſelves 
againſt the ſequeſtration but this. 


It was likewiſe urged, that the very writ of Diftringas is to 
diſtrain them to appear, and mentions to be, only becauſe they 
cannot be attached by their perſons ; yet now they would not 
have them appear, and the court is ad faciend. & recipiend. and it 
is abſurd to ſay, that judgment ſhould be given againſt, them, 
without having an anſwer, 


On the other ſide, it was faid, that the examination for 2 
contempt was for the benefit of the plaintiff, and is to be upon 
oath ; which, if ſuch appearances were allowed to corporations, 
would be loſt to the plaintiff; that the allowing of ſuch ap- 
pearances is only in favour of liberty, and not neceſſary to cor- 
porations, which cannot * be committed; that againſt a private 
perſon, the plaintiff ſhall have body, lands, and goods; againſt 
a corporation, ſequeſtration only ; and as the plaintiff has many 
diſadvantages againſt a corporation, it is reaſonable he ſhould loſe 


no advantage, and as a common perſon has advantage by 
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© has the plaintiff too ; for if found in contempt; the next proceſs 


is 2 commitment, which elſe would be a proclamation, and then a 
commiſſion of rebellion, Q; and the caſes cited are of very 
little moment, for theſe are of appearances ſaid to be entered, 
in purſuance of an order, ſo not of courſe ; and it does not 
appear any notice was taken of them in court, but they paſſed 
ſub filentio; that they have now a proper time to defend them- 
ſelves upon this order, for the ſequeſtration is ordered only niſi 
Cauſa ; and they might ſhow for cauſe, that they have paid the 
money, or performed the decree (if the truth be ſo), 


Cur. The defendant's precedents are of no weight, becauſe 
in all of them, natural perſons, as well as a corporation, were 
defendants ; and the orders being in general terms, may be rea- 
ſonably expounded to mean only the firſt, and alſo, are all ex 
parte, and abſolute ; the party is not to be heard upon any ſub- 
ſequent proceſs, why more upon this? The appearance entered 
of common perſons is in favour of liberty; and the plaintiff 
has a mutual benefit, which here he cannot have, nor can the 
defendants loſe their liberty. If you had come and ſhown any 
irregularity, that might have been cauſe to difcharge the order ; 
but ſince you do not, let the order be made abſolute. 


Then they prayed a further day to be heard, which being 
granted, they appeared, and made feveral objections to the 


ſervice, be 


1/7, That there were ſeveral variances between the writ of 
execution, and the copy of it left with the company ; but upon 
reading of them, the variances appeared not to be material, fo 
that objection was over-ruled, 


* 2dly. For that the writ of execution was not of the whole 
decree, for the decree quod computet was left out, and nothing 
in, but the decree to pay the money ſtated by the Maſter's re- 
port; but that was over-ruled, for that it is not neceſſary the 
writ of execution ſhould contain any more. 


3aly. It was objected, that the ſervice was, upon the governor 
of the company only, who has no power aver the company's 
caſh, 
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caſh, and could not pay the money decreed; and it was faid, 
the ſervice ought to have been on the committee; but this was 
likewiſe over-ruled, for then, if the committee would not meet, 
or not admit the party in to ſerve them, there could be no fer. 
vice, ſo the order was made abſolute. 


Caſe 117. Barret verſus Wells & econt'. 
Lands in mort- TH E plaintiff's teſtator lent William Wells 5001. upon 
gage, running | 
through three mortgage for 1000 years, afterwards the mortgagor de. 
—_— viſed the mortgaged premiſſes to the defendant's father, for ever, 


titled to redeem, anq his heirs lawfully begotten, upon condition that he pay all 


not knowing 
pum ow my debts, fo that none may be a ſufferer by me. 

e for the in- 
tereſt, is informed by the heir of the mortgagee, that it was conſiderably leſs than really it was; 
whereupon he ſettles it upon his marriage, as ſubject only to ſo much; thoſe who derive under this 
ſettlement, ſhall redeem accordingly, without being obliged to pay the ſum concealed for the fraud. 


The deviſee lets the intereſt run in arrear, and there being 
10/7. due for intereſt, gave bond for it to the plaintiff, and after. 
wards there being 100/. more due for intereſt, gave bond for 
it, and likewiſe for 100/. more due for, intereſt ; afterwards the 
deviſee of the mortgaged premiſſes died. 


The defendant, his ſon and heir, being about to marry the 
daughter of one Parry, he went to the plaintiff to enquire what 
was due on the mortgage; and the plaintiff being deſired not 
to diſcover the bonds by the defendant's mother, and as it was 

132 believed with the * defendant's privity, for fear of ſpoiling the 
match, ſhe ſaid, there was only 500 J. due, and that all intereſt 
was paid, and that upon payment of that ſhe would deliver up 
the mortgage. 

Parry, upon that agrees to marry his daughter to the de- 
fendant, and articles were made for ſettling theſe mortgaged 
premiſſes upon the marriage, and the marriage took effect; and 
now this bill being brought to forecloſe, and a croſs bill to 
redeem, | " 177M 

The defendant inſiſted, he ought to redeem without paying 
the 2000. ſecured by the bonds, for that, as it was faid, the 

| taking 


taking t 
the debt 
charged 

Parry, t 
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et 


In cn Caneellaris. 


taking the bonds was payment of the intereſt, and had turned 
the debt into another plight, and the mortgage ws thereby diſ= 
charged of it; or however, that the plaintiff having informed 
Parry, that there was only 500 J. due upon the mortgage, and 
in conſideration of that, he married his daughter, and had the 
lands ſettled, ſhe ſhall not now be admitted to charge the lands 
with any, more than ſhe then inſiſted to be due; and that the 
deviſee of the mortgaged premiſſes to the defendant's father, 
was an entail, and ſo not chargeable with the bonds. 


On the other ſide it was ſaid, that the taking the als 
for the intereſt, was only as a farther ſecurity, and did not diſ- 
charge the land; and that the deviſe was a fee-ſimple, and not 
an entail, 


The Maſter of the Rolls was of that opinion, as to the firſt; 
and ſaid, he inclined to be ſo as to the other; but was of opi- 
nion, that the diſcourſe of Barret to Parry had diſcharged the 
lands from being liable to more than what ſhe then pre- 
tended to be upon them, and ſo decreed a redemption upon 
payment of the 500 /. with irtereſt from that time, and with- 
out coſts, "> 
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8 Hitchin verſus Hitchin. Cale 118. 


1 Coke's Inſt, Harg. ed. z B. n. 1. 6. 2 Eq, abr. 329, e. 18. 8. 0. 2 Vern. 365. 58 7. 
i Vezey, 230. Viner (tit. Deviſe) 366. 9 Mod. 152. 2 Ack. 427. I 8. 437. n 
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N dowel Hitchin the plaintiff's nen made : a mor 585 Deviſe of lands 
for 500 years, which was ſatisfied, and after his death aſſign- he man s witty 


who wasentitled 


ed to Sarah his relict (who was entitled to dower of his eſtate) — — 


and died, leaving Gyles, the plaintiff's father, his ſon and heir; compence or 


who being indebted made his will, and thereby deviſed ſeveral — 


lands to his wife Sylveftra, but did not mention it to be in ſatis- prin ny 
faction of her dower, and deviſed the reſidue of his lands to his of dover, 


executors till his debts paid. 


Sylveſtra brought her writ of dower, and recovered her tain, 
and 220]. damages; the heir brought his bill to be relieved againſt 
K the 
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the recovery, and ſhe brought her bill to diſcover the profits, and 95 
to ſet the term out of the way. * 


It was urged, that this deviſe muſt be in ſatisfaction of dower, ſettle 
and that the heir might have helped himſelf at law, by ſetting 


up the mortgage againſt her; and though he had omitted to do 15 

that, yet he ought to be helped here, and the rather, becauſe ſhe by i 

is a plaintiff likewiſe, and comes for the aid of this court to be 15 

helped againſt the mortgage term. | Lai 

Tord Keeper. Sylveſtra's bill is only againſt the truſtees of 8 

the father, to have an account of the real and perſonal eſtate, ry oo 

+ And, 65, and to diſcharge the debts ; you don't pretend but + a dowreſsis ws 

Poft, 137- do be relieved againſt a ſatisfied mortgage, fo ſhe muſt in this *. 

— 2 caſe: you don't inſiſt upon Lady Radnor's caſe to be againſt it. Int 

— . The heir muſt be relieved againſt the damages till the debts and th 

l 2 han ay paid ; let a Maſter ſee whether ſufficient was raiſed to pay the lace, t 

debts and defalcation out of the recovery; the deviſe is not to be perpet 

looked upon 'as any recompence or bar of dower, but a volun- decree 

ay or Lovela 

Mete; It ſeems the defalcation out of the recovery muſt be = wn 

. in proportion to the profits Sylugſtra receives on her being ad- The 

mitted to the term. all her 

134 ſettled 

Caſe 119. * Johnſon & Ux verſus Northey & al', and Blake Sir Rol 

& al' verſus Johnſon & Ux' & ar. their he 

2 Chan, Rep. 128. 2 Vern. 409. S. C. 2 Wms. 73. 3 Wms. 111. 371. 1 Vezey, 205. 245. legacies 

Are deed in HE Lady Henrietta Wentworth, who was daughter and The 

1638, whereby heir of the Lord JYentworth, and grand-daughter and bill aga 

NG being heir of the Earl of Cleveland, by a deed in 1684, ſettled her ſurvivin 

—— * eſtate after her own death upon her mother the Lady Philadel- benefit 

that the lands in phia Menttvorth and her heirs; but this deed was ſecretly made, lace, an 
the laſt deed be- ; 

ing deviſed to be and always kept by her: afterwards ſhe made her will, and legacies 

* thereby deviſed the eſtate to her mother for life. Afterwards Sir E 

bil brought to when the lay on her death-bed, ſhe called for the deed, which title, un 


accordingly; till then ſhe had kept privately by her, and delivered it to the d 
and to have che dee. 
benefit of the her mother, and told her ſhe gave her all ihe Had, and foon 

Grit decree has after died, 


opened that de- 8 
cree again, and left the deſendants at liberty to controvert it over again, Aﬀte! 


In Curia Caneellariæ. 


After her death, the Lady Lovelace, who was aunt and heir 
to Lady Henrietta, and alſo heir to both the Earl of Cleveland 
and Lord Wentworth, pretended a title to the eſtate, under a 
ſettlement made in 1638, and otherwiſe, 


Thereupon the Lady Philadelphia brought a bill againſt her; 
to diſcover her title, and to have the ſettlement delivered up, as 
being revoked. 


Lady Lovelace by her anſwer infiſted on her title, under the 
ſaid ſettlement of 1638, and mentioned, that the deed of 84 was 
unduly obtained, or was a truſt for Lady Henrietta, and con- 


ſequently for her who was her heir, and that the will Was not 
fairly gained. 


In this cauſe witneſſes were examined, and publication paſſe, 
and the cauſe heard; and a decree by default againſt Lady Lobe- 
lace, that the ſettlement of 38 ſhould be delivered up, and 4 
perpetual injun&ion nif,, c. and no cauſe being ſhown, that 


5 decree was made abſolute, and ſigned and inrolled z then“ Lady 135 
Lovelace died, leaving the Lady Jobnſon her grand-daughter | 

" and heir, 

* The Lady Philadelphia made her will, and thereby ed | 


all her eſtate (being the eſtate mentioned to have been before 
ſettled upon her by her daughter) to the defendant Narthey, 
ike Sir Robert Howard and Sir William Smith (both ſinte dead) A 
their heirs in truſt, to be ſold for the payment of her debts and 
legacies, and the ſurplus to be equally divided between them, 


and The creditors and legatees of Lady Philadelphia brought a 
and bill againſt Sir Henry Johnſon and his wife, and Northey the 
| het ſurviving truſtee, in Lady Philadelphia's will, to have the 


adi. benefit of the decree obtained by her againſt the Lady Love- 
nade, lace, and that the eſtate might be 8 and their debts and 
and legacies paid. 


rards Sir Henry Johnſon and his wife brought their bill upon their 
which title, under the ſettlement in 38, or as heir at law, and to haye 
it (0 the deed of 84, and the will of Lady Henriatta, ſet aſide. 
ſoon g 
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Publication paſſed in the ereditor's cauſe, and then Northey 
put in a plea to the bill of the former decree, and other mat- 
ters; but that plea, upon the arguing, being ordered to ſtand 
for an anſwer, the cauſe proceeded, and Sir Henry Fohnſon 
examined ſeveral witneſſes as to the deed of 84, and will of 
Lady Henrietta. 


The cauſes coming now to be heard, it was inſiſted on by 


Sir Henry Fohnſon, that the creditor's bill being to have the 


benefit of the decree obtained againſt Lady Lovelace, he was not 
bound by that decree, though ſigned and inrolled, but was at 
liberty to controvert all that matter over again, before the court 
could decree the execution of that former decree. 


My Lord Keeper ſeemed to be of opinion, that the creditors, 
who are in nature of Czftuigue Truſt, having brought their bill 
to execute the decree, had opened it, and at laſt, after long 
debate, a trial was directed, if the deed of 38 were revoked 


or not. 1 


4 Bickham verſus Freeman. 


IHE caſe was no more than this: A man deviſes lands te 

de ſold for payment of his debts, and makes the deviſees 
executors ; and the queſtion was, Whether the debts ſhould 
be paid in proportion, or according to the courſe of adminiſ- 
tration! | 


My Lord Keeper having taken time to conſider of it till this 
day, now, delivered his judgment, that they muſt be paid in a 
courſe. of. adminiſtration, becauſe where the ſame perſon is exe- 
cutor and truſtee, the land when ſold is legal aſſets; otherwiſe, 
when the 8ru/tes is executor, there they ſhall be paid in pro- 
portion. | 
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Palmes verſus Danby. Caſe 121. 


N this cafe one queſtion was, Whether, when an eſtate de- A ns 

: : : ing the infant's 

ſcends to an infant, ſubject to incumbrances, the guardian minority, may, 
muſt or may (without the direction of a court of equity) ave) oh 


rection of a 


, . 7 court of equity 
apply the profits to diſcharge the incumbrances, or the intereſt x 6 — 


of them ? Or whether they ſhould not be accounted perſonal gage, and the 


intereſt of any 


eſtate, and ſo the adminiſtrator of the infant entitled to them, if ocher real in- 
the infant die during his minority ? CUNLbrance. 


* 


The court held, that the guardian might, without the diree- 
tion of the court, pay the intereſt of any real incumbrance, and 
the principal of a mortgage, becauſe that is a direct and im- 
mediate charge upon the land; but not any other real incum- 
brance. 


+ Another queſtion was, Whether a dowreſs has a right to A dowreſs 
a . has a right to 
redeem a mortgage? And my Lord Keeper declared his opinion redeem a mort- 


to be, that ſhe had, paying her proportion of the mortgage er Bünde 


F Vide 3 Wms. 717, and the caſes there cited; Ante 65, and references. In the 
eaſe of Dixon v. Saville (Brown's Rep. 326.) Lord Loughborough held the point (that 
a widow was not dowable of an equity of redemption of a mortgage in fee) ſo much 
F:ttled, as to think it would be wrong to diſcuſs it much. 


K 3 money, 
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money, and to hold over for the reſt; and diſtinguiſhed it from 
Lady Ragnor's caſe, for there was a ſatisfied term, and the huſ- 
band had a power to bar her, by aſſigning over the term, 
which he did; but here it is only a mortgage, and againſt 
the heir . ; 
1 38 
<5 5M 
Caſe . Bromley verſus Jeffereys. 
+ 2 Vern. 416, S. C. Brown's Rep. 158. S. C. cited. 


| _ _ * Caſe was ordered to be made, and was thus; Sir Rotoland 
2 ruſ- : 2 
tes, to be ſold Berkley having a conſiderable real eſtate, and being much 


for payment of 


h s debts, with indebted, and having no ſon, but ſeveral daughters, made a ſet- 
_ l tlement of his eſtate on himſelf for life, then to truſtees and 


marries a daugh- their heirs in truſt, to ſell, and to apply the money for payment 


ter, gives her a 


portion, and of debts, and other purpoſes mentioned in the deed, with a 
eyvenants, that power of revocation. 


hate the eſtate 1500 J. cheaper than any other; after he by will revokes the ſettlement, gives the 
Luiband 1500 J. and dies; this legacy held to be in ſatisfaction of the 1 500 /, ſecured by the ſettlement, 


Afterwards he married one of his daughters to the plaintiff 
Bromley, and gave a conſiderable portion with her, and entered 
intq a deed, wherein, after the recital of this ſettlement, he 
covenanted, that if Mr, Bromley ſhould be minded to purchaſe 
his eſtate of his truſtees, they ſhould ſell it him 1 500 J. cheaper 
than any other purchaſer would bond fide pay for it; provided 
that if Mrs. Bromley his daughter ſhould die without iſſue male, 
the deed to be void. 


Afterwards Sir Rawland's incumbrances being much altered, 
he makes his will, and therein reciting the ſettlement he had 
made of his eſtate to be fold, he does by his will revoke that 
ſettlement, and deviſes the eſtate to his grandſon Green (who 
was an infant) but deviſes a term of ten years therein to his 
executors for the payment of his debts and legacies, and gives 
1 500 l. to the plaintiff Bromley, gool. to his wife, and 100 J. a- 
piece to their children, and dies. 15 


+ In Vernon's Reports the above caſe is differently ſtated, and it is there ſaid, 
that the court refuſed to decree a {pecific performance of the covenant, by reaſon of 
the uncertainty, and id not being mutual: not a word is mentioned reſpeting the 
point of atis action. 782.71. 2. V Ern Aer Sr 
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The plaintiff brought this bill to have a ſpecific performance 
of the covenant, and that he might have the eſtate 1 500. 
cheaper than any one elſe would give for it. 


The defendant inſiſted, that the legacies deviſed by the will 
were in ſatisfaction of the covenant, and had examined witneſſes 
to prove it; and the plaintiff * examined witneſſes to prove the 
contrary, for the will mentioned nothing of the matter one way 
or the other, 


At the hearing, it was debated, whether any of theſe proofs 
could be read. 


The plaintiff's counſel urged, they miglit, and that it was 


139 


but like my + Lord Cheney's caſe, where a man deviſes to his ſon 4 5 Co. 68. 


John, and has two ſons of that name, witneſſes may be examined 
to prove which he meant; the defendants would have it pre- 
ſumed, that this legacy was in ſatisfaction of the covenant ; the 
will fays no ſuch thing, and we would read proofs againſt this 


preſumption ; and the caſes of f Forſter verſus Munt, and & Cordell f 2 Vern. 148. 


purpoſe. 

Lord Keeper. As matters have been ſettled ſince my Lord 
Falkland's caſe, they cannot be read ; for it would be a way to 
introduce uncertainty, and make the court arbitrary; and that 
caſe was much ſtronger than this, for there the evidence in- 
tended to be made uſe of were letters of the teſtator's own 
writing, and yet were rejected ; and the evidence was not 


1 Vern. 473 
verſus Noden, &c. where it was ſaid, proofs were read to ſuch SENG 


read in my | Lady Gainſborough's caſe to make any conſtruc- ¶ 2 Vern. 252. 


tion in law, for the making one executrix is a gift in law of 
the perſonal eſtate ; but the proof read was 10 ouſt a conſtruc- 
tion in equity, which has been but a late one, neither that, 
where a particular legacy is given to an executor, he ſhall be 
ouſted of the reſidue. 


The Maſter of the Rolls ſaid, he thought it was plain from 


the will itſelf, that the legacies were intended to be in fatisfac- 
tion of the covenant ; for it recites the ſettlement, and revokes 
it, which is by conſequence a defeating of the 1500/. but how- 
ever, a court of equity is not obliged to decree a ſpecific exe- 

K 4 cution 


, 
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cCution of all covenants or agreements, be they on never ſo va- 
luable conſiderations, but will conſider all circumſtances,” and 
Sir. Rowland's circumſtances, and the condition of his fortune 
being ſo much altered, and thereupon his purpoſe ſo much 

140 changed, that if a dpecific & execution of this covenant ſhould 
be decreed, the whole will would be. defeated ; and therefore he 
thought that it ought not to be executed in this caſe: and of the 
ſame opinion was my Lord Keeper, and diſmiſſed the bill, 


Caſe 123. Yate. ver/us Fettyplace. 


2 Vern. 416. S. C. 2 Eg. abr. 541, c. 10. 659, c. 3. S. C. Ante, 109. Poſt, 195. 240. 

OIR Rnviand Lacy, ſeiſed of the manor of Pudlicot, made a 
mortgage for 1000 years to Henry Heyling, for ſecuring 

1 60001, and intereſt, and afterwards by deed and fine ſettled the 


conſent of A4. ſame to the uſe of himſelf for life, remainder to the defendant 
and B̃. to be paid 


at her age of 21, Rowland Lacy his ſon in tail, with other remainders over, re- 
or day of mar- 


riage, which mainder to himſelf in fee; and being ſeiſed of ſeveral other eſtates, 


ſhould firſt hay- moſt of which were reverſions expectant on eſtates for lives, 
pen; but if ſhe 


m-rried without and being greatly indebted to other perſons, and having one 


A portion of 
4000 J. deviſed 
out of lands to a 


* ſuch conſent, 


then ſhe was to daughter, named Arabella, made his will in writing, and thereby 


_y Sen 158 u. deviſed the ſaid lands, and all his lands not before ſettled in join- 


ter e pang ix ture to dame Arabella, his wife, and to Sir Edmund Pettyplace 
ow of age. 


decreed her por- and Charles Fettyplace, and their heirs upon truſt, that they ſhould 
or ns by ſale thereof raiſe money to pay his debts, provided, that upon 
RN was payment of Mr, Heylin's mortgage, the faid mortgage ſhould be 
tribution, tho kept on foot for ſecuring the portion therein after mentioned to 
oem N Arabella his daughter, and his other legacies and debts, if the 
Sod a5 1403 vd lands deviſed were not ſufficient to pay the ſame, and thereby de- 
Spiritual Court. yifed to his faid daughter 4000 J. for her portion, if ſhe married 
with the conſent of his wife, and truſtees, to be paid at her age 

of 21, or day of marriage, which ſhould firſt happen; but if ſhe 

married without ſuch conſent, then he gave her 1000 J. only for 


a portion, and no more, and made his wife executrix, and died. 


Arabella the daughter died ſoon after, being about fix years of 
age, | 
Aſterwards 
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2 Afterwards dame Arabella the widow, married the plaintiff 
Yates, and took out letters of adminiſtration to Arabella her 
daughter, and made her will, and her huſband Mr. Yates execu- 
tor and deviſee of all, who by virtue thereof, pretended to be en- 
titled to a moiety of the 40001. deviſed by Sir Rotoland to Ara- 


bella the daughter, and alſo to ſo much of the perſonal eſtate of 


Sir Rowland, as was not ſpecifically deviſed away; for that he 
had made proviſion for payment of his debts by his lands; and 
had, as was pretended, directed the perſon who drew his will to 
give his perſonal eſtate to his wife ; but that he had omitted to 
do, becauſe, he thought, that the making of her ſole executrix 
was a gift of it in law, and had examined one Brooks an attorney, 
who drew the will, to that purpoſe. 


Mr. Yates brought his bill to have an account of Sir Rewland's 
perſonal eſtate ; and that he might have the __ of it, and for 
a moiety of Arabella's 40001. | 


Rawland Lacy, the infant heir, brought a croſs bill againſt him, 
for an account of the real and perſonal eſtate of his father (Dame 
Arabella having in her life-time been the only acting truſtee.) 


| The creditors brought their bill to have the truſt performed, 
and their debts paid. 


An account being directed to be taken, and the Maſter having 
made his report on hearing theſe cauſes before my Lord Somers, 
aſſiſted by the Maſter of the Rolls; as to the firſt demand of Mr. 
Yates's touching the ſurplus of Sir Rawland's perſonal eſtate, Mr. 
Broots's depoſition (which was admitted to be read) was inſiſted 


on, and + Lady Gainſborough's caſe relied on, as a caſe in point; + Ant?, 139. 


but as to that, the bill was diſmiſſed, and the court took farther 
time to conſider of his demand of the moiety of Arabella's por- 


tion; but before any judgment was given therein, the ſeal was 


given to Sir Nathan Mrigbti, and then Mr. Yates petitioned to 
have his cauſe reheard, 


The cauſe coming now to be reheard before my Lord Keeper, 
aſſiſted by the Maſter of the Rolls, as to the demand of the per- 


ſonal eſtate, the former order was confirmed, and the bill diſ- 
miſſed, 


As 
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As to the other demand of the moiety of Arabella's portion, 
it was inſiſted, that it was a legacy to her, and might have been 
ſued for in the Spiritual Court (though it were charged on land) 
and no court would have prohibited them, and by their law it 
would have been recovered, though ſhe died before the time of 
payment; and where this court holds plea of matters of eccleſi. 
aſtical conuſance, they ought to judge according to the civil 
law; that this caſe differs from all the caſes cited on the other 
ſide, touching the ſinking of portions in lands, they being all in 
caſes of mere truſts, wherein the Chancery alone had the entire 
Juriſdiction, and where no ſuit lay in the eccleſiaſtical court for 
it, and might have given fentence for the appellant, according to 
the civil law. | 


On the other ſide, it was ſaid, that the precedents were the 
F x Vern. 321. ſame in effect with this, and particularly the caſe of + Pawlet and 
Pawlet, and no real difference between them; and of that opi- 
nion was my Lord Keeper and the Maſter of the Rolls, and 
therefore diſmiſſed the bill, as to this demand likewiſe, and this 
diſmiſſion was affirmed in the Houſe of Lords. 


Caſe 124. Blake verſus Johnſon. 


2 Eq. abr. 86, e. 5. 260, 4. 1. 371, c. 11. 479, c. 6. S. C. 
One being in an Q OM E deeds having been unduly obtained from the Lord 


undue manner j : : 
drawn in to exe- Lovelace ſome few months before his death, which he being 


zutes ces ſenſible of, made his will, and deviſed all his eſtate in the firſt 


ance of his 


eſtate, after lace for payment of his debts | 8. 
make kewlh, p r pay f hi , and the ſurplus to other perſon 


and thereby deviſes all his land to be ſold for payment of his debts ; his creditors may ſet aſide the con- 
veyance, having a right, in nature of an equity of redemption, as the teſtator himſelf had, though 
—urgcd, that it was but in nature of a choſe in action, and not aſſignable. . 2 Ar 
Tearfuecet. LN. 597 2 « [ns Lenore L. ele. 

* The creditors brought this bill to be relieved againſt theſe 


deeds, and to have the lands ſubjected to the payment of their 
debts. 


It was objected, that if theſe deeds had been unduly obtained 
(which was denied) yet this deviſe was but in the nature of 2 
right of action, which was not aſſignable, and therefore the cre- 
ditors could have no benefit of it. 


743 
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which may be aſſigned; as he himſelf might have come here to 
be relieved againſt theſe deeds, ſo may his deviſees. | 


Juxon verſus Brian. Caſe 125. 


Y Lord Keeper declared his opinion in this caſe without 
debate, that where lands are deviſed to truſtees to raiſe 
money for ſeveral purpoſes, and they raiſe the money out of 
the profits, the land is thereby diſcharged, and the perſons con- 
cerned muſt reſort to the truſtees. 


Tidcombe verſus Boddington. DO 126. 


LAINTIFF being colonel of a regiment of foot in his t# the colonel 
majeſty's ſervice, entered into an agreement with one — 


Meyer, (who, it ſeems, was a partner with the defendant Bad- pore 2 oh 
yo . . . rec ung 0 
dington) for cloathing his regiment for the year 1696; the con- any year, for the 
tract was in writing, and was made in the name of one Cham- ing of that 
. 8 


bers, and was, that Moyer ſhould furniſh the regiment with ſuch reg r 1.259 

and ſuch particular cloaths, at ſuch particular prices. reckonings of 

the cloathing of the foregoing year; he ſhall be anſwerable in his own perſon, if the —_—_— fo 

worded as to charge him; and that the oft-reckonings of the following year are ſo far diverted, by 

altering the eſtabliſhment of the regiment, as not to be applicable to make good theſe payments. 
At the making of the bargain, it was agreed between Moyer 

and the plaintiff, that the plaintiff was not to * be liable in lus 144 

own perſon or eſtate for the money, but that Mayer was to be 

paid out of the off-reckonings, and he was intruſted by the plain- 


tiff to have the contract drawn accordingly. 


When the contract was preſented to the plaintiff, by him to 
be executed, he deſited time to adviſe with his counſel,” whether 
it were ſo. drawn, as that he could not be charged in his own 
perſon or eſtate ; and Moyer aſſuring him it was ſo drawn, he 
thereupon executed it, and the ſame time delivered Meyer an 
aſſignment for his whole money out of the off-reckonings upon 
the paymaſter ; and by virtue of that aſſignment about 300 J. 
was received, 


By the courſe of payment in the army, when an aſſignment is 
made of the off-reckonings for payment of the cloathing of any 


year, 
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year, if the off-reckonings of that year are not ſufficient to com. 
plete the payment, he that has ſuch aſſignment, is to receive out 
of the off-reckonings of the following year, till his payment is 
complete, and the regiment being in arrear for their cloathing, 
the aſſignment that was to them that cloathed the army in 1695, 
was not paid by the oft-reckonings of that year, but took up good 


part of the off-reckonings of the year 1696. 


In the year 1697, an act of parliament was made, which ap. 
propriated the off-reckonings of the year 1697 to the payment 
of the cloathing for that year only, and no other; ſo that By. 
&ington was thereby prevented from having any ſatisfaction out 
of the off-reckonings of that year, as elſe by the courſe of pay. 
ment in the army he would have had; and this regiment-hap. 
pening, juſt at that time, to be removed into Ireland, and put 
upon a new eſtabliſhment, Boddington was thereby prevented 
from having any further benefit of his aſſignment upon the off. 
reckonings, and was like to loſe his money. 


Thereupon conſulting with his lawyers what to do, he'was 
adviſed, that as the contract was, he might * charge the colonel 
in his own right; whereupon he brought his action at lay 
againſt him, in the name of the truſtee and Tidcambe; having 
unadviſedly pleaded, that the cloaths were not delivered accord- 
ing to the contract, the plaintiff at law recovered the whole ſun 
mentioned in the contract. 


Whereupon Colonel Tidcombe brought this bill to be relieved 


againſt the recovery at law. 


Both Boddington and Moyer did by their anſwer. confeſs, that 
they were to expect their payment out of the off-reckonings, and 
that the colonel was not to be charged himſelf in his own right, 
unleſs he did ſome way divert them, or prevent them from hav- 
ing the benefit of them; and that in caſe the off- reckonings of 
any year did not ſuffice to pay the cloathing of that year, he who 
had an aſſignment on the off- reckonings was to receive out of 
the off-reckonings of the ſubſequent year, till his payment was 
completed; but inſiſted, that Tidcombe had diverted the. ofi- 
reckonings of 1696, viz. by the ſaid aſſignment for the cloath- 


ing of 95; and that at the time of the contract, they knew not 
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that the regiment was fo indebted, but the contrary to that was 


1. Wl proved, and made Meer on that account inſiſt — "VI 6 
ut higher prices. a 

i At the hearing, it was urged for the plaintiff, that if this con- 
8 tract was ſo drawn, as to charge the colonel in his perſon, it was 
7 a fraud in Moyer (who was intruſted with the drawing of it) to 
od have it ſo drawn, and he, upon the executing of it, affirmed it 

was ſo drawn, as not to charge the colonel in perſon, and there- 

p- by prevailed on him to execute it, without adviſing with wün- 
ent ſel, as elſe he would have done; that Meyer and Boddington 


ol. both knew of the aſſignment for the cloathing of the year 953 


Out and it was confeſſed by them both that the colonel was not 
ay- to be charged in perſon, if he did not prevent them of the bene- 
ap ft of the off-reckonings, and that he had done no other act 


put whatſoever. 


For the defendants it was ſaid, they were honeſt 9 
and had recovered at law, and that a court * of equity ought 
not to hinder them from getting their money ; that no parol 
Was proof of the plaintif®s ought to be admitted againſt the agree- 
onel ment in writing; that the aſſignment to the former clothier was 


Jaw an anticipation made by the plaintiff, and that he ought to mans 
ving good the money. 


ord- Lord Keeper. Boddington does admit by his anſwer the courſe 
of payment in the army, but ſays, where payment of the off- 
| reckonings is prevented by. the, colonel, or the party anyways 
eved hindered from receiving the fame, the colonel is to be anſwer- 

able; and by the eſtabliſhment of the army, the off-reckonings 
that of every year, are to anſwer and pay the cloathing of that par- 
and ticular year; and the off-reckoning of 96 was anticipated by 
ioht, WF dhe colonel for the cloathing of the year 95, and ſurely one 
hav- witneſs to a parol agreement is not ſufficient to ſet aſide a con- 
tract in writing, and therefore the plaintiff cannot be relieved 
for more than what is paid, ers muſt be diſcounted out of the 


money recovered; 


Afterwards the plaintiff G to the Houſe of Lords, and 
the cauſe was heard by them, but they delayed giving judgment, 


on 
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on purpoſe that the parties may agree the matter, which they 
did ; then the decree was confirmed by conſent, though the 
Lords ſeemed diſpoſed to reverſe it. 


Caſe 127. Luke verſus Bridges and Chriſty, 


8. 0. Wms. 277. Vide infrà, 149. 
282 oy ; R. Thomas Geil (to whom the defendant Chriſt and 
— N others were executors) had been a conſiderable practiſing 
= 1 bo — was brother-in-law to the plaintiff Luke, who having 
might onthe 1000 l. out at intereſt, and the ſame being to be paid in, deſired it 
bars fund might be paid to her brother-in-law Mr. Chri/ty, and that hewoul 
— wad get her a ſecurity for it: accordingly the money was paid in to 
had notice of him, and he, without any further directions from the plaintiff, c 
oo nar acquainting her at all of the matter, * in March 16992, lent it 
N E out on a ſecurity of a mortgage, made by Sir Charles Bickerſlaf 


charged 3 one Mr. Robert Marſbam, for ſecuring 250 J. which after. 
Sh wards was increaſed to 1100. and was by him affigned to the 
147 defendant Bridges for ſecuring that ſum; and the aſſignment wi 
taken in the name of the plaintiff, and ſhe had ſome of the titl 

deeds delivered to her, and received 68 J. of the intereſt from Sir 

Charles Bicker/laff; but it fell out that the ſecurity was pre-in- 


cumbered, and would not anſwer the money. 


The plaintiff brought this bill to have the money made good 
to her, either by the executors of her brother-in-law, who had 
put out the money, or by Mr. Bridges, who had the ſecurity be- 

fore upon a re- aſſignment, and had long before brought a bil 
againſt Sir Charles Bicterſtaſt to have the redemption forecloſed, 
and a decree had been obtained by ſale of the eſtate, and Mr, 
Hungerford had been allowed the beſt purchaſer for 600 /. 


Thereupon Mr. Bridges arreſted Sir Charles upon his bond, 
and he was in priſon in the Fleet ; and afterwards he, to procure 
his enlargement, paid Mr. Bridges 6001. and there remained du 
to Mr. Bridges at the time of his aſſignment only 6431. for prin 
cipal, intereſt, and coſts ; and yet the aſſignment is made in con. 

ſideration of 1000/7. mentioned to be paid to him, and he ac- 
cordingly had a bill for 1000/. upon Sir John Fohnſon, the gold- 


— delivered to him, which was a fraud in him, and he = 
ce 


cealed 
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cealed all theſe matters from Mr. ens, 
good ſecurity. 


It was urged, that this was a fraud, and the * inlited 
upon and proved by the plaintiff for relief againſt the defendant 
Bridges were, that he, after the ſecurity aſſigned to him, had 
joined with. the mortgagor in ſelling part of the mortgaged pre- 
miſſes, which (as was alledged) was the beſt part of the ſecurity ; 
and at the time when he aſſigned the ſecurity to the plaintiff, 
knew it to be bad, and therefore he ought to take back the ſe. 
curity, and anſwer the money, 


As againſt Mr. Chriſty it was alledged, that he by receiving 
the plaintiffs 1000/7. became debtor to her for ſo much, and his 
putting of it out on this ſecurity, without ſo much as acquaint» 
ing her or her friends, or adviſing with her counſel, could not 
diſcharge him of the demand ſhe had againſt him for the ſaid 
10004.; that if he were not guilty of a fraud in that matter, yet he 
was guilty of a groſs neglect, not to inquire into the circum- 
ſtances of Sir Charles, who then owed 10,000]. upon ſtatutes, 
judgments, &c. which mightjhave been found out if inquired 
after; that he himſelf was ſo ſatisfied of his faultineſs in the 
caſe, that he Had declared he thought himſelf obliged in con- 
ſcience to make her ſatisfaction, and that he would do ſo (as 
was fully proved in the cauſe) and volenti non fit injuria, and he 
had left a great eſtate, and no debts or children, and had by his 
will only left the plaintiff an annuity of 201. per ann. to com- 
mence after the death of his wife ; y; 


It was anſwered on behalf of Mr. Bridges, that as for the 
aſſignment being made in conſideration of 1000 /. paid to him, 
whereas ſo much was not due to him, it was ſo done by the de- 
fire of Sir Charles Bickerftaff; and though the bill for the whole 
1000 l. was made payable to him, yet he had only received ſo 
much.as was due to him, and Sir Charles had the reſt; that he 
having been deceived in the mortgage, and taken an ill fecurity, 
might juſtly get rid of it as he could, and had obligation to dif- 
cover the badneſs of the ſecurity, which would have prevented 
his ever parting with it ; therefore he having been guilty of no 
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fraud, there was no reaſon to charge him with any part of the 
h money, or to force him to take back the ſecurity. | 
— Te was faid for Mr. Chriſty, that there was no fraud in him; 
that he had received and put out the money at the plaintiff's de. 
fire'; that he had tranſacted the ſecurity merely out of friendſhip 
to her, and without any reward from any body, and ought not to 
be anſwerable for the misfortune ; and that to charge * him would 
de to deſtroy all commerce in relation to ſecurities, for no one 
would venture to put another's money upon a ſecurity, if he 
were obliged to warrant and make it good, in caſe a loſs ſhould 
happen, without any fraud in him; that though the plaintiff had 
not been acquainted with this ſecurity beforehand, yet ſhe had 
given him directions in general to put out the money, and ap- 
| proved it after by taking the deeds, and receiving the intereſt, 
and had petitioned the Houſe of Commons againſt Mr, Phzliy 
Bickerftaff, who was a member of that houſe, and bound with his 
brother Sir Charles in the bond for performance of covenants; 
that what he ſaid of thinking himſelf bound in conſcience to 
make her fatisfation, were only expreſſions of great concern for 
the plaintiff's misfortune, but could not in any court of law or 
equity oblige him to make her any reparation, ho had done her 
no wrong; nor did ſhe ſet up any ſuch pretence during his life- 
| time, though he lived five years after the money lent ; and he 
| had by his will given 201. per ann. after the death of his wife, 
and ſeveral other conſiderable legacies to the family, which he had 
no obligation to have done. 


My Lord Keeper ſaid, he did not think that either Mr. 
Chrifly or Mr. Bridges had done altogether what in natural juſ- 
tice they ought to have done, yet that there was no ſufficient 
x Vezey, 57, foundation to charge either of them in equity. He cited the 
the party an- caſe of Sir John Foach the ſerivener, upon the mortgage of Mr. 
Ing notice of an Jervis, where, though Sir John had notice of declarations in 
— ejectment, delivered on a prior mortgage, before he lent his 
client's money, yet could not be charged to make good to his 
client the money he afterwards lent upon it: ſo he diſmiſſed the 
bill without coſts; and this decree was afterwards affirmed in 

the Houſe of Lords. 
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oy” | | 4 2. 150 
* Clark verſus Ward. . +22 Caſe 128. 
| 2 Eq. Caſes abr. 474, c. 1. 8. C. 


E defendant Yard had inveigled his wife to levy a fine Fine fraudulent- 


obtained, and 
of her land to him when ſhe lay on her death-bed, 3 in ſeve- 


8 * . . ” . ral f e 

tending that he was thereby only to have it for his life; and a make it 2 
. | a1 -. reſpond through - 

Dedimus was ſent into the country to take the fine, and the Cap os gap" 


tion was taken about 100 miles from London, the very day ſhe I . 
died ; and therefore, becauſe the fine could not have ſtood, the — adn 
party being dead before the king's filver was paid, the writ of de the fine, or 


for a reconvey- 


covenant was raſed in the 7e, and made to bear date 10 days ance of the eſtats 


backward ; and all other parts of the fine were raſed likewiſe, and 3 


made to correſpond with it; and the king's filver was paid, and — — — 


ſo all appeared upon the record to have been done before the — was le 
death of the woman. 


This bill was brought by her heir at law, to ſet aſide this fine 


as obtained by fraud, or to have a reconveyance of the land; and 


| it was admitted by the defendant's counſel, that a fine obtained 


by fraud, might be ſet aſide as well as any other conveyance ; 
but to bring ſuch matter to be examined here for irregularity, or _ 
on pretence of raſures or alterations, they ſaid was without pre- 
cedent. If a judgment had been irregularly entered or obtained 
at law, that muſt be ſet aſide in the court where it was obtained, 
or not at all, and cannot be done by examination here, being 
wholly foreign from the juriſdiction of this court, and of dange- 
rous conſequence : and if ſuch examination could have been 
proper at law (which it could not) it muſt have been only againſt 
the officer of the court, and that ought to have been by petition ; 
and if the matter were proper for relief, it ought to have been 
made out by proofs before the hearing, and cannot be done by 
farther proofs after publication, 


On the other fide it was ſaid, This examination into the parts 4#5L 
of the fine, is only to ſhew the fraud in obtaining it, and can be 
only obtained here, for it is concerning parts of the fine which 
are only here in this court, and may be made out after publica- 
tion, for it is only inſpeCting the force of the records; and though 
the fine ſtand good, yet the uſes may be ſet aſide; as if truſtees 


L levy 
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levy a fine to one without conſideration, the court will not ſet 
aſide the fine, but order a reconveyance of the land. 


Lord Keeper. There is a great deal of difference between the 
irregularity of paſſing the fine, and the undue and fraudulent 
manner of obtaining it; for which he cited Greenwood's caſe, 
and Hungate's caſe, 5 Co. 2 Vent. 30. and ſaid, if a fraudulent 
obtaining a fine could have been relieved againſt here, it would 
have been attempted in ſome of thoſe caſes; and if it ſhould be 
examinable here, it would be a great weakening of fines, and can 
only be examined here to puniſh the party that did it criminali- 
ter; in Gellibrand's caſe, where one was perſonated, yet the fine 
was not ſet aſide, but a reconveyance ordered; afterwards the 
bill was diſmiſled +. 


Caſe 129. Wray ver/us Williams. 


2 Vern. 378. S. C. 1 Wms. 137. S. C. more fully ſtated, Ante, 65. and ref. Ants, 137. and (N.) 


A guardian ſuf- Term was raiſed in Black- Acre in truſt, to indemnify Mr, 
tered a dowreſs 


to recover at Buckley againſt incumbrances that might affect 1/hite- Acre, 
— _ which he had purchaſed ; the defendant Milliams brought a writ 
—_— —— of dower of Blacl-Here againſt the plaintiff, who was an infant, 


er and and his guardian had let her take judgment at law, without ſet- 

inran . . 

relieved, = ting up the term, or taking any notice of it; ſo this bill was 
brought by the infant heir to be relieved againſt that judg- 


ment. 


It was faid by the court, that this caſe is the fame with my 
Lady Radnor's, and if ſhe could not be relieved as plaintiff, it 
muſt be for want of equity, and therefore * the plaintiff muſt be 
relieved againſt her when ſhe is defendant. No difference in 
reaſon betwixt a tenant by the courteſy, and a tenant in dower ; 
although one has been adjudged one way, and the other an- 
other. Lady Radnor's caſe having been affirmed in the Houſe 
of Peers, the authority is fo great, that the court cannot get 


152 


From this decree there was an appeal to the Houſe of Lords, which was diſmiſſed, 
and the decree affirmed, 1 Brown's Farl. Calcs, 137. 
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over it. It has been always admitted, that an unſatisfied mort- 
gage ſhall not ſtand in a dowreſs's way, but that ſhe may re- 
deem; this is not a mortgage, but a term to indemnify a pur- 
chaſer, and it muſt continue ſo; and ſubject to that, it muſt 
be in truſt for the heir +. 


+ Upon a rehearing, Lord Keeper Wright affirmed his former decree : Lady Wl. 
kams afterwards brought her bill of review; and upon ſolemn argument before Lord 
Keeper Harcourt, he reverſed the decree, and ordered, that the plaintiff, Lady . 
having recovered dower at law, this truſt term, which Sir B. Wray had ſet up, 
ſhould not Rand in her way in equity. Vide 1 Wms. 1 39. 
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Caſe 130. Brown verſus Bradſhaw & al. 


2 Vern. 426. S. C. Vin. Abr. tit. Prerogative, 529. Antt?, 47, 48. 

R. Kingdom (amongſt other things) was farmer of the 
Aid is taken out ; : 
by the king's re- hearth-money under the crown, and his accounts not li. 


rata, rn i quidated in the Exchequer ; and there were accounts depending 


againſt whoma between Mr. Kingdom and Mr. Hind a goldſmith, who became 


commiſſion of ; | 
bankruptcy was a bankrupt ; and after his bankruptcy, but before any aſſignment 


before awarded . : : 
ner aſſignees made by the commiſſioners, an Extent in Aid was taken out in 


under the com- the name of Kingdom againſt Hind, and all his eſtate, both real and 
miſſion brought 5 


their bill in; perſonal, was ſeized by virtue thereof. 

Chancery to ſet 

aſide the Extent in Aid; and after 15 years pendency of the ſuit, at the hearing, the bill was diſmiſſed, 
for that the Court of Chancery had no juriſdiction in caſes of this nature, which were only proper for 
the Exchequer, being the court of the king's revenue, and from which the Extent in Aid iſſued, and 
therefore only examinable there; and if ſet aſide here, yet the Exchequer might carry on the proceſs, 
till the debt cleared, according to the courſe of the court. 


The plaintiffs, who were aſſignees of Hind's bankruptcy, 
drought this bill to be relieved againſt the faid Extent, 


An Extent in 


Anſwers were put in, and many proceedings had in the 
cauſe, ſo that it had depended 14 or 15 years; and now at the 
hearing, the defendants inſiſted, that this court had no juriſdic- 
tion in this cauſe, for it being a matter relating to the king's 
revenue, ought to be controverted in the Court of Exchequer 
(where there is * a court of equity for ſuch matters) and not in 


this court, 


For 
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For the plaintiffs it was inſiſted, that this was really the cauſe 
of the defendants, and not the king's; that the farmers of the 
hearth- money are not in truth indebted to the king, at leaſt 
there is no liquidated debt, and that in reality the farmers of the 
hearth-money are indebted to Hind, inſtead of his being indebt- 
ed to them ; that there are many precedents where Extents of 
this kind have been controverted in this court, || as Capel verſus || a Vern. 
Brewer, in my Lord Jeffery's time; + Cholmley verſus Sturt, in 15 moo 


2 Vern, 


the time of the late Commiſſioners, where the defendant, who was 42%. 5. ©. cited, 
Ante, 47, 48. 
a creditor by ſimple contract of a perſon deceaſed, had preferred S. P. contra. 


himſelf by ſuch Extent before other creditors of a higher nature, 
and he was decreed in this court to refund ; that this is in na- 
ture of a commiſſion of bankruptcy, which iſſues out of this 
court, and therefore will give this court juriſdiction, though it 
had it not otherwiſe ; and if the Court of Exchequer has a juriſ- 
diction in ſuch caſes, ſure this court has at leaſt a concurrent ju- 
riſdiction with it; and if it had not a juriſdiction, the defendant 
ought to have taken advantage of it by exception or demurrer, 
but ought not to be permitted to do it now after fifteen years 


Z pendency of the cauſe, ql 
: The Attorney General faid, there is in this cauſe an original 
a Extent for the king, as well as this Extent in Aid; and till it ap- | 
1 pears the king's debt is ſatisfied, according to the courſe of the 
Exchequer, this court will not ſet aſide the faid Extents : and it 
is not material that the king's account is not liquidated, for till 
% this, they are debtors for the whole, and the irregularity of the 
4 Extent ought to be controverted only in the Exchequer, from 
whence the Extents iſſue, and not here; and the Court of Ex- 
5 chequer is as ample a court of equity as this; and the king 
muſt proceed in the Court of Exchequer. 
by * If this court ſhould hold plea in ſuch caſes, the conſequence 155 
he will be, that the account of all the king's debts may be drawn 
. hither, for nothing can be done in this matter till the account be 
1 taken; and if that were taken here, yet the king will not be 
- concluded by it in the Exchequer, for till the account be dif- 
charged there, he. may take out proceſs there; and it is the 
plaintiff's own fault that he has travelled ſo long out ot the way, 
or L 3 for 
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miſſed the bill; 
- Hind was not indebted to the king, or to the farmers, nor 
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for he was told of it at firſt; the commiſſioners have no other 
right than the bankrupt himſelf had ; and therefore if he could not 
have come hither, no more can they; and the Court of Exche- 
quer was firſt poſſeſſed of the cauſe by the Extents, and they have 
as ſupreme juriſdiction in the king's cauſes, and do often grant 

prerogative orders to remove cauſes out of other courts, where 
the conſequence would be to have their proceedings examined 
elſewhere. 


As to the caſe of Capel verſus Brewer, the defendant there 
confeſſed there was no debt, and that he was able to pay 
the king's debt without aid; and there the bill was only againſt 
the party that had preferred himſelf, and his ſimple contract 
debt, and the decree was only againſt him to refund upon the 


fraud, and did not meddle with the Extent ; but here the bill is to 


ſet aſide the Extent, and there the king could have had no be- 
nefit of the Extent, though they were Extents in Aid. 


The caſe of Cholmley verſus Sturt is the ſame with the other 
caſe, and differs from the preſent caſe as the former did ; and it 
is found by the inquiſition, that Hind was indebted, and they 


ought to have traverſed the inquiſition if they would have con- 


troverted that matter. 


My Lord Keeper, after ſome time taken to conſider of it, diſ- 
the ſuggeſtions whereof he ſaid were only that 


they to the king, and that theſe Extents are only a fraud to pro- 
tet the bankrupt); 
him, nor in his power to examine into, being found and of re- 
cord in * the Exchequer ; that it would be to the prejudice of 
the king, for if theſe Extents ſhould be ſet aſide, the king 
would be deprived of the money he is in poſſeſſion of by them; 
that as to any pretence of irregularity, that was examinable in 
the Exchequer only ; that both the precedents cited, are ſince 
this bill was depending ; that in the caſe of Sir Hugh Capel. 
verſus Brewer, the defendant confeſſed that he had ſufficient to 
pay the king, and that his debt was not in danger, and that he 
took out the Extent himſelf. Cho/mley verſus Sturt was a fraud, 


that theſe matters were not proper before 
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and an Extent in Aid was never made uſe of ſo far before. The 
juſtice of the nation is diſtributed into particular courts, which 
| cannot confound, 


City of London wer/us Richmond, Aderſey, & al', Cafe 141. 


18 
2 Vern, 421. 8. C. 5 Coke, 16. a. 2 Eq. Caſes, 86, c. 6. S. C. Viner, vol. 6. 250. pl. 15. | 
z Veaey, 56» | 


A DERSEY for a certain ſum of money had articled with Aſſignee of a 111 


the city to lay a pipe, which ſhould not convey leſs than ey | 
19 tuns of water an hour to Stacks Market and Cheapſide. — — | 1 
London, chargeable in equity with the coyenants in the original leaſe or contract, as an equi aſ- 1 
lignee upon an equitable privity of eſtate, like the aſſignee of a bond. 

The defendants and ane Houghton, who was no party to the 
bill, and others, who were not brought to hearing, being AC- 
quainted with thoſe articles between Aderſey and the city, had de- 
termined with themſelves to take a leaſe of thoſe waters from the 
city, and before the pipes were laid, employed Houghton to treat 
with the city, and take a leaſe of them to himſelf; but they had 
agreed among themſelves, that there ſhould be goo ſhares in that 
leaſe, and that Houghton ſhould have 300 ſhares to himſelf, and 
the other 600 ſhares were to be to the other parties in other 


proportions. 


Houghton accordingly treated with the city in his own name, 
and took a leaſe of theſe waters from them for 51 years, at 
26007. fine, and 700/. per ann. rent, & during the term; and 157 
Houghton covenants for himſelf and his aſſigns to pay the rent, 
and to do ſeveral other matters. 


By indenture of the ſame date with the leaſe, and made be- 
tween Houghton of the one part, and four others (two of which 
were only brought to hearing) of the other part, Houghton 
aſſigns this leaſe to thoſe four perſons in truſt for himſelf, as to 
300 ſhares; and for their own benefit as to 600 ſhares, as had 
been agreed between them before taking the leaſe. 


Aderſey lays the pipe, but inſtead of carrying x9 tuns per 
hour, it did not carry above $5 tuns per hour, aud the leaſe proved 
a very hard bargain, and Houghton fails. 


L 4 The 


C58 
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The city brought this bill againſt the aſſignees of the leaſe to 


pay the rent in arrear, and the growing rent, and to perform the 


other covenants in the leaſe; and as againſt Aderſey it prayed, that 
if Houghton had not fully performed his articles with the city, he 
might do it, that the other defendants might have the benefit 
of them, 


It was objected, that this being ſuch an unreaſonable and 
loſing bargain, ought not to be decreed in a court of equity, nor 
ought the parties to be charged further than they might at law, or 
any more than an aſſignee of all the term, except a week, Cc. 
(who therefore would not be liable at law to the covenants in 
the leaſe) ſhould be obliged in this court to perform them. 


Tt was further urged, that there was neither privity of con- 
tract nor eſtate between the plaintiffs and defendants, and the 
leaſe is only a perſonal contract for a liberty of bringing water, 
which the city enjoys under an act of parliament ; and if the 


defendants are chargeable at all here, yet they can be charged 


only to account for the profits, and not to anſwer the whole 
rent. 


My Lord Keeper faid, here is an equal privity of eſtate, as 
in the caſe of an aſſignee of a bond; and as to its being a bad 
bargain, he thought that not material, * for there is the ſame 
reaſon that a bad bargain, if fair, and without fraud, ſhould be 
decreed, as if it had been a good one; and it is plain here was 
no fraud*nor ſurprize in this caſe, for the indenture between 
Houghton and his aſſignees bears date the ſame day with the 
leaſe, and recites it, and what the fine and rent was, and then 
agrees to divide it into qoo ſhares, c. They ſhall be decreed to 
pay the rent for the time paſt; but I can make no decree that 
they ſhall continue the payment of it during the term, for 
they are chargeable no longer than the privity of eſtate con- 


tinues ; and if they can aſſign it over, that ground of the charge 


is gone +, 


+ There was an appeal to the Houſe of Lords from this decree, but it was diſ- 
miſicd, and the decree affirmed. 1 Brown's Caſes in Parliament, 30, 
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Blake verſus Sir Edward Hungerford. Caſe 192. 


4 


2 Eq. abr. 256. o. 2. 8. C. 
IR Edward Hungerford, ſeiſed in right of his wife of the 4. ſeiſed in fes 
manor of D. procures her to join with him in a fine by gate ef — 
way of mortgage in fee for ſecuring 1 5000“. and the equity of — — 
redemption. thereof upon payment of the money is limited to by way of mort 
Sir Edward for life, without impeachment of waſte ; remainder 4h. —_ L 


, ; and ſubject 
to the wife, and her heirs and aſſigns. Jin 


uſe of A. for life; remainder to the wife in fee: then A. acknowledges a ſtatute to C. for 5300 J. 3 
then the wife dies, and A. ſells his eftate for life for 30007. to D. the ſon and heir at law of the 
wife, who had no notice of the ſtatute; and the mortgage is affigned to a third perſon, who paid 
off the 15000 J. and advanced the 3000/7. 3 then D. acknowledges a ſtatute to E. who had no notice 
of C. 's ſtatute, makes his will, and deviſes theſe lands to A. and dies: As to the 3000 J. held 


that ſhould be preferred to C.'s ſtatute; held alſo that E.'s ſtatute ſhould be preferred to C.'s, 
the mortgagee was but in nature of truſtee for the ſon. 


Sir Edward afterwards acknowledges a ſtatute of 500 J. to 
George Arnold, to whom Sir Jeremy Sambrook is adminiſtrator z 
then the wife dies, and Anthony Hungerford was her ſon and 
heir. Sir Edward Hungerford contracted with Anthony his ſon, 
who had no notice of the ſtatute, to ſell him his eſtate for life 
in the manor for 3000. and accordingly Anthony procures 3000 /. 
more to be taken up upon the mortgage, and the mortgage 
to be transferred to the new mortgagee, who paid off the old 
ones, and furniſhed the 3000/7. to Sir Edward Hungerford, * and y 59 
the equity of redemption is limited to Anthony, and he covenants 
to pay the money; and the mortgagee's covenant on payment 
of the money to aſſign to him, or as he ſhall direct. 


Then Anthony acknowledges a ſtatute to one Mell;h (who 
had no notice of the 500/. ſtatute) and after makes his will, 
and deviſes legacies to the plaintiffs, and chargeth them on the 
ſaid manor, and deviſeth the manor itſelf to Sir Edward Hun- 
gerford and his heirs; and the great queſtion was, Whether 
Sambrook, who had the intereſt of the ſtatute acknowledged by 
Sir Edward, whilſt he was tenant for life, or Melliſh, who was 
Cimuzee of Anthony, after his purchaſe of Sir Edward's eſtate for 
life, ſhould be preferred in payment ? 


The Maſter of the Rolls decreed, that Sir Jeremy Sambroof's 
ſtatute muſt come in after the creditors and Jegatees of Sir Au- 
thony 
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thony Hungerford ; and that Melliſp muſt come in immediately 
after Anthony s legacies, by virtue of Melliſb's ſtatute, Malliſt 


having joined in the declaration of truſt; and this decree was 
. 4 affirmed by my Lord Keeper, with the aſſiſtance of Mr. Juſtice 
Blencao and Lord Chief Juſtice Trevor. 


The Teafons urged for it were, that though neither had the 
legal eſtate; and that between two equities qu? prior ff tempore 


potior oft jure, yet that muſt be underſtood of bare equities, but 


in this caſe Anthony Hungerford had more than a bare equity; 


160 


is united in him, 


that the caſe of Smith and Cbriſt's Hoſpital did not come up to 
this caſe, for there was a term ſtanding out, to which neither 
party had a right; but by Anthony's purchaſe the whole Intereſt 
and they who had the legal intereſt covenanted 
to aſſign to him, and are but his truſtees after payment of the 
mortgage money, and it differs little from the common caſe, 
where a third mortgagee buys in the firſt mortgage in truſt for 
himſelf, and Anthony may make uſe of his truſtee's name at lay, 
either to defend or recover, and may have an action at law 


againſt them to aſſign. 


* That though Sir Edward's equity forlife would have entitled 
him, on payment of a third part, to redeem, and the 500. 
ſtatute was a, charge upon that equity, yet that is liable to be 
defeated by a ſubſequent incumbrancer without notice; but 
fuch purchaſer muſt not be a purchaſer of a bare equity only, 
for then the firſt will prevail ; but Anthony is a purchaſer of Sir 
Edward's equity, and the legal eſtate together, and will have the 
protection of the legal eſtate, 


His deed of purchaſe ies notice of the caſe, and that the 
mortgage is aſſigned at his inſtance and by his procurement, 
and ſo he purchaſes the benefit of the legal eſtate, together with 
the equity. 


If a third mortgagee takes only an agreement of the firſt 
mortgagee to convey to him, the ſecond cannot in ſuch caſe 
compel him to aſſign to him, becauſe ſuch agreement was no 
more than what they might have done without any agreement; 


and in this caſe Anthony is not entitled upon the old equity of 
Sir 
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Sir Edward, but on the new equity raiſed on the note mort- 
f gage; and he is an abſolute purchaſer of the eſtate ſubject ta 
. the mortgage, and muſt have the protection of it; and to de- 
cree a conveyance to Sir Feremy Sambrook, would be to decree a 
6 ; , a 
breach of a fair and lawful covenant and agreement, 
: Antè, 171. S. C. but not 8. P. 1 Wms. 653. 8. P. 3 Ack. 319. 1 
s Mortgagee lends money at 61. per cent. but agrees in A mortgagee , - = | 
' the deed, that if the money were paid within three * A e | | | 
0 after it became due, that he will accept of 5. per cent. — 5 = | | 
r . if 
wr cent. if it be paid within th onths afte became d ; if the mortgagee [| 
ſt — muſt — 4 * m MOI * * py * | | 
d The mortgagor did not pay the money within the three | | | 
e months after it became due; and the queſtion Was, Whether ; Fl 
if 


c he ſhould pay 51. or 61. per cent.? 


The Lord Keeper having taken time to conſider of the caſe, 161 
delivered his opinion, That intereſt muſt be paid at 6/4, per 
ent. for though this court relieves againſt unreaſonable penal - 
ties, yet this is not ſo, for the mortgagee might have refuſed 
ed to lend his money under 61. per cent.; if he had accepted 510. 
er cent. that might have altered the caſe, for there he had been 
be his own chancellor; and if it were to be ſo, that he muſt take 


ut 51. per cent. yet he ought at leaſt to have intereſt for the intereſt 
y, from the time it ought to have been paid, for elſe it would be 
Ir taking from him his legal advantage, without making him the 
he recompence which in conſcience he ought to have; and fo 


there is ſome difference between reſerving ſimply 51. per cent. 
and reſerving of it, as in this caſe. I cannot ſet aſide a man's 


he 
i, zzreement, he muſt pay 6/. per cent. 
th Rete; In this cafe was cited a caſe between + Lord Halifax and 77 2 Vern. 134. 


br. 28 
Higgins, where in ſuch caſe 51. per cent. only was allowed || ; ol. oo 88 


m but there the agreement to take 5/, per cent, was by a diſtinct 
wed, Quœre, how that varies it ? 


aſe 
| In Vernon's Reports the caſe of Halifax and Higgins is thus ſtated : Money 
no lent upon a mortgage at 51. per cent. the mortgagor covenants to pay 61. Per cent. 
t; if be made default for the ſpace of ſixty days after the time of payment. The court 
, Cecreed , th at from default made he ſhould pay 6 /. per cent.: the covenant being the 
of areewent os the parties, Was not to be relieved againſt as a penalty. 


Sir | . Jolliff 


AM De Term. Paſche, 1701. 


Jolliff verſus Crew. 


Eq. abr. 286, pl. 2. 8. C. 2 E. abr. 565, c. 3. 8. C. 2 Salk. 41 f. S. P.—2 centrd, 1 Vern, 251. 


A legacy payable P* R Lord Keeper. Though a legacy be deviſed to be paid 
ith, at a certain time, yet it ſhall not carry intereſt, but from 
—1 7 a demand made; otherwiſe of a debt and cited Robinſon verſus 
the time it is de- Holmes in C. B. where lands being deviſed, upon condition 
_ to pay ſuch a ſum of money at a certain day, the non-payment 

at the day was adjudged no breach, without a demand and 


refuſal. 


Caſe 134. | 
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Caſe 135. * Randall vers Bookey. 


Poſt, 541. Eq. abr. 272, c. 4. S. C. 6 Coke, 16. 9 Mod. 171. S. P. 2 Chan, Caſes, 115. 111, 
S. C. 2 Vern. 571. 644. 2 Vern. 425. S. C. 1 Wms. 390. 550. S. C. cited. 3 Wms. 22. 252, 
x Atk. 620. 21 Vin. Abr. 499. n. contra, Ante, 31. and references. 


Lands are de- Man makes his will, and thereby deviſeth lands to tru. 
bo fell _ A tees, and their heirs, upon truſt, that they ſhall permit 
of the money his wife to receive the profits during her life; and after her 
— . — death, ſhall ſell the lands, and out of the money ariſing by ſuch 
day tb his bett fale, ſhall pay 150 J. to J. S. and 100 J. to the plaintiff Ran. 
at law 100 dall (who was the teſtator's heirs) and deviſes one moiety of a 
ton is made by tally, which he had upon ſome of the public funds, to B. and 


and no diſpoſi- 
the teſtator of . . ; . 
the e of the other moiety to his wife, and makes her executrix, and dies. 


his eſtate, the 
land ſhall not be turned into perſonal eſtate, nor more ſold than is neceſſary to pay the legacies, and the 


heir ſhall have the ſurplus. 


The queſtions were, what ſhould become of the ſurplus of 
the money that ſhould be raiſed by fale of the lands, whether it 
ſhould go to the wife, who was executrix, or whether it ſhould 
be a truſt for the plaintiff, who was heir at law, or whether 
the teſtator ſhould be looked upon to die inteſtate as to that, 
and the ſurplus go, according to the Statute of Diſtributions, to 
the defendant. 


It was ſaid, that here being a particular ſum deviſed to the 
heir out of the land deviſed to be fold, it ſhould exclude him 
from any more out of theſe lands, as a particular legacy does ex- 
clude an executor from the ſurplus by the conſtruction of this 

court; 


court; 
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In Curia Cancellariæ, 


court; that theſe legacies muſt come out of theſe lands, for it 
is ſo expreſsly directed, and that is not to be fold during the 
wife's life, ſo no immediate legacy is intended ; that this differs 
from all the former caſes, for there legacies have been given for 
care and pains, which imports they are only truſtees ; but here 
it is ſo expreſſed, and the particular legacy of the tally comes 
in only, becauſe, when he gives away one moiety, it was na- 
tural he ſhould diſpoſe of the reſt; and they would have read 


witneſſes to explain the teſtator's meaning to be ſo, but that Via. Eq. abs, 
2725 Js * 


the court would not admit +. 


* The Lord Keeper decreed an account to be taken of the Vid. Ante, 12. 
and references. 


perſonal eſtate ; and that to be diſtributed according to the 
former reſolutions, there being a particular legacy given the 
executor ; but as to the ſurplus of the money to be raiſed by 
ſale of the land, he ſaid, that deviſe was but in nature of a 
mortgage or ſecurity, and that the plaintiff paying thoſe legacies 


muſt have the land, though he had a particular legacy thereout, X. Ae 


163 


as he would have had all, if it had not been deviſed away; as if * 


a man deviſes lands to his heir for life, yet he ſhall have the re- 
rerſion too. 


Heron verſus Heron. 


cutors in truſt, and died; Sir Nicholas managed the per- 


Caſt 136. 


Icholas Heron made Sir Nicholas Heron and others his exe- Ante, $4. and 


references. Poſt, 
168. 171. * 4 


fonal eſtate, and kept on the ledger and journal of Nicholas, abr. 744+ S. C. 


and from time to time made all the entries in his own hand; 


and therein entered the perſonal eſtate debtor to lands bought, 
naming them particularly, and dies, having made Sir Nathan 
Heron and Sir Foſeph Heron his executors. The only queſtion 
was, Whether theſe purchaſed lands ſhould be a truſt for thoſe 
who were to have the benefit of Sir Nicholas's perſonal eſtate ? 
It was decreed they ſhould not; and my Lord Keeper ſaid, this 


was not ſo ſtrong a caſe as f Kirk verſus Webb, for there was 1 Ante, 94; 


a defect of perſonal eſtate to anſwer the demand, which in this 
caſe there is not, 
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De Term. Paſche, 1701. 


Caſe 137. Hamell ver/us Hunt. 


Poſt, 167. 332. 421. 2 Eq. abr. 535, e. 2. S. C. I 2 Roll's Abr. 90. 1 Vern. 32. 


T 2 Ver, 
430. Gilb. Rep. 146. Þ 1 Wms. 14. 21» } 34. 96. tf 2 Wms. 280. 11 Vez. 166. 1 2 Ve, 
252. Salk. 226. 3 Levinz, 373. 1 Atk. 493, 494 Þ 2 Ack. 122. 3 Atk. 52 5. Brown's Rep. 
118. Cowper, 657.—2 contra, Salk. 391. 3 Brown's Parl. Caſes, 189. 297. 7 vol. 49. 


Thoſe marked thus 1 are authorities reſpecting real property. 


164 
One aſſigns a Man aſſigns a term to truſtees in truſt, to permit himſelf 
—— to receive the profits thereof during his life, and after his 


mit himſelf to death, in truſt, to permit his * two daughters B. and C. their 
receive the pro- opt : 4 
firs during his executors and adminiſtrators, to receive the profits during the 
__ — 4 reſidue of the term, equally to be divided between them, they 
truſt, to permit . ithi kj | 

his thro dauch. paying ſo much within two years to his two other daughters. 
ters B. and C. 

their executors and adminiſtrators, to receive the profits during the reſidue of the term, equally to be 
divided between them, they paying ſo much within two years to his other two daughters. B. dies, C. 
mortgages to D.; held that B. and C. were tenants in common, and not joint tenants by the intention 
of the father, which was to make diſtinct proviſions for them. 


B. dies, C. mortgages to D. and the only doubt was, Whether 
. theſe two ſiſters were joint-tenants, or tenants in common? 


The Maſter of the Rolls held, that this being a truſt of a 
perſonal thing, they were tenants in common ; and that the 
father's intention appears ſo in the conſideration, which was, to 
make ſeveral and diſtin proviſions for his two daughters, and 
the paying of the ſums appointed to their two ſiſters, makes 
them purchaſers +. 


+ Vid. the caſe of Clerk v. Clerk, 2 Vern. 323, where a deviſe to two, equally to 
be divided, and to the ſurvivor of them, was held a joint-tenancy. Vid. 2 Wms. 347. 
529. 4 Brown's Parl. Caſes, 224. where the gift of a reſidue to two or more, is beld a 
Jjoint-bequeſt, with the benefit of ſurvivorſhip. 3 Wms. 115, the ſame point and 
determination. See 1 Coke's Inſt, Harg, ed. 190. b. n. h 
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Stribblehill vers Brett. Caſe 138. 


2 Vern. 446. S. C. Parl. Caſes, 76. S. C. 2 Eq. abr. 58 5, c. 1. Viner, vol. 10. 286, pl. 27. 
vol. 14, p- 160, pl. 4. vol. 15, p- 263, pl. 10. 3 Leon. 411. S. P. 1 Vezey, 505. » Pl. 27 


R. Thomas Thynn of Long-Leet, was ſeiſed for life of the A leaſe made by 


x . . tenant for life 
rectory impropriate of Thame in Com. Oxon. and ſeveral — ba 


other lands, with power to make leaſes, remainder to his firſt power, * for a 
. * P m - 

and other ſons, remainder to the Lord Viſcount H/eymouth, Mr. ey." * 

Thomas Thynn' demiſed this rectory for 99 years, if three lives geraten. 


deration ; de- 


lived ſo long, in truſt for Mr. Thomas Thynn of Egham, and mens A 


died anno 1681 ; and ſoon after his death, the Lord Weymouth aſide, and to be 
made another leaſe of the ſame rectory, in truſt for the ſame Mr. — 8 
Thynn of Egham, who wanting money, borrowed 20001, of the * 
plaintiff's inteſtate, and theſe two leaſes were mortgaged to fideration being 
him for ſecuring of it, and then he died inteſtate ; and the plain- Fr 

tif took out adminiſtration to him, and Mr. Thynn of Egham 

died much indebted, and his wife (who was a defendant) was 

his adminiſtratrix; the lives mentioned in the firſt leaſe died, and 


thereby that leaſe expired. 


In avoidance of the plaintiff's title under the leaſe made by 
my Lord Meymouth, the defendants, the Bretts, ſet up a title 
under 
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under a leaſe, purporting to be made by * Mr. Thomas Thym 
of Long-Leet in 1681, a little before his death, to their uncle 


Major Brett, for the conſideration of 3600 J. and that their 
uncle had before his death made a voluntary aſſignment of it 


to them. 


The plaintiffs ſaid, that though this leaſe imported to be 
made for 3600/. yet no money was ever really paid ; and that, 
if the leaſe were really made, it was upon a marriage brokage 
for Major Brett's procuring a marriage between Mr. Thyny 
and Lady Ogle, and the proof ſeemed to be pretty ſtrong for 
that purpoſe. | 


The defendants objected two things, 1/7. That the plaintiff 
had not made any ſufficient proof, that the leaſe was made on 


any ſuch conſideration as they pretended ; and it could not be 


expected, that after ſuch a length of time as 20 years, proof 
ſhould be made of the payment of the conſideration money, 
eſpecially by the defendants, who were aſſignees and ſtrangers ; 
and that if the conſideration were not paid, then the leaſe muſt 
at moſt be in equity but a truſt for Mr. Thynn, and conſequently 
for his executors, and they were not parties to the ſuit, 


2dly, That the plaintiff is not entitled to controvert this 
leaſe, for he does not claim under or in privity to Mr. Thynn 
that made the leaſe, and was but tenant for life, and (whoſe 
executor muſt be entitled to the benefit of this leaſe, if it 
be a truſt) but under the Lord Weymouth, who is a remain- 
der-man. 


It was anſwered, That the plaintiff*s proofs were ſufficient, 
and that a feigned conſideration was worſe than no conſideration; 
for in the latter c2ſe it may be intended a voluntary gift, and 
the fancy of its being a truſt is idle; it is a leaſe ill obtained, 
and the decree muſt have been, not that it ſhould be a truſt for 
Mr. Thynn, but that it ſhould be ſet aſide, and then my Lord 
Weymouth would have had the benefit of it, and ſo muſt his 
grantee, 
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Lord Keeper. If it be a leaſe for a marriage brokage, it muſt 


be ſet aſide, being ex turpi cauſa, and no difference “ between 167 
2 bond, or leaſe, and an inheritance ; but I think the proof is 
not full enough to found a decree upon, therefore let it be tried 


at law, whether the procuring the marriage were the conſi- 
deration of this leaſe. 


| Afterwards it was twice tried at law, and two verdicis for the E 
defendant, and thereupon the bill was diſmiſſed; but upon ap- 8 


peal to the Lords, they reverſed the deeree, and ſet aſide the naps Pk 
leaſe without regard to the verdicts. note 60. ibid; 


David Phillips ver/us Eliz. Phillips. Caſe 139. 


Eq. abr. 292, pl. 6. S. C. 2 Vern. 430. S. C. +1 Wms. 34. S. C. Ant?; 169. and references. 
Poſt, 332. 491. 3 Brown's Parl. Cafes, 297. ; 


FTER hearing of this cauſe, my Lord Keeper ordered One deviſes 


: lands to truſtees; 
a caſe to be ſtated, and ſent to the Juſtices of the Com- — "heir wr wg 


mon Pleas for their opinion, which was done accordingly, and in ft that the 


. . | profits ſhall be 
the caſe with their certificate was as follows : equally divided 


| between Eliza- 
1 TH 1 i 21 7 . beth my wife, 
| That William Phillips, by his laſt will and teſtament, in writ- ang Nala ty 
ing, did diſpoſe of his eſtate in theſe words; viz. I give, deviſe, daughter and 
: heir of the teſ- 
and bequeath, all my houſes, lands, tenements, and heredita- tator, during the 


* . . . - _ natural life of 
ments, with their appurtenances, lying in the ſeveral counties ue fd pr, 


of Denbigh and Flint, or elſewhere, in the kingdom of England, 494 ; _ 9 
to my well- beloved friends Samuel Powell and Roger Tennings, give and deviſe 


and their heirs, in truſt, and to the intent that the profits 3 "I 


thereof ſhall be equally divided between Elizabeth my wife, and my weir heirs, wo 


the uſe of the 
ſzid Martha, and the heirs of her body, with ſeveral remainders over, and dies. Martha dies with- 


out iſſue, and Elizabeth is ſtill living. By the opinion of all the juſtices of C. B. Elizabeth and 


Martha were but tenants in common, and Fligabeth ſhall have the midiety of the profits during her 
life; and the other moiety by the Statute of Frauds and Perjuries (taking away occupancy) belongs 
to the executors or adminiſtrators of Martha, as before that ſtatute it would have belonged to the heir 
of Martha, and of the teſtator, as profits undiſpoſed of and reſulting to him. | 


F This caſe is much more fully and accurately ſtated in 1 Wms. 34. It was firſt 
heard at the Rolls, and determined to be a joint-tenancy, and conſequently rhat all 
furvived to the mother, Upon appeal before Lord Somers, it was held to be a tenancy 
in common, and that Martha's eſtate determining by her death, the remainder-man 
© reverſioner had a right to the moiety, Afterwards, upon a rehearing, Lord Keepet 
Wright held, that an eſtate by implication aroſe to the mother in the daughter's 
moiety after her death; but the judges of C. B. upon a cate being made for their 
opinion, determined the point, as here reported, 
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daughter Martha Phillips, for and during the natural life of tl, 
ſaid Elizabeth; and after her death, I give and deviſe the (aid 
houſes, lands, &c. to my faid truſtees, and their heirs, to the uſe 
of the ſaid Martha, and the heirs of her body, for ever, with 
ſeveral remainders over; and dies, and Elizabeth his wife is ſtil 
living. 

168 *The ſole queſtion was, Whether El:zabeth, on the death of 
Martha without iſſue, ought by ſurvivorſhip, implication of lay, 
or otherwiſe, to have the whole profits during life, or only one 
moiety thereof, and the plaintiff the other during Elixabeths 
life, as heir at law to the ſaid William and Martha, as profits 
undiſpoſed of, and reſulting to him ? And by certificate of all the 
judges of C. B. on hearing counſel, Elizabeth and Martha being 
tenants in common, during the life of Elizabeth, at Martha's 
death her moiety belongs to her executor or adminiſtrator, by the 
Statute of Frauds and Perjuries, ſubſcribed by all the four judges, 


Note; There had been a decree for the now defendant, then 
plaintiff, to have the whole during life, taking that to be the 
plain intent of the teſtator, and that decree was ſigned and in- 
rolled ; the then defendant, now plaintiff, did not in that caſe 
inſiſt upon any title as heir, and therefore brought this bill 
upon that title, and conceiving himfelf to be entitled to a moiety 
during the life of Elizabeth, as an undiſpoſed intereſt, ſhe having 
but a moiety given her. 


Halcott ver/us Markant, 
2 Eq. abr. 744, c. 3. S. C. Antt, 84. 163. 2 Wms. 414. S. P. and S. C. in the margin, 


HE plaintiff's late father left the plaintiff, his ſon and 
heir, a young infant, and by his will made the defendant's 
for the heir; late huſband and others his executors, and guardians and truf- 
yet the purchaſe tees for the plaintiff, and impowered them, if they thought fit, 


being in his own - | 

name, and he to lay out the perſonal eſtate in land, and cauſe it to be ſettled 
_ 3 on the plaintiff and his heirs. 

alſets the heir could not follow the land to make it a truſt for him, though the executor had told the 
mother of the purchaſe he was about to make, and had her confent ; and ſo the executor's heirs went 
away wita the land for want of expreſs proof of the application of the truſt-money, 
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Markant (who was the ſole, or at leaſt the principal acting 
truſtee) being about to ſell part of the perſonal eſtate of the 
teſtator, told the plaintiff's mother of it, and that he ſhould 
have money in his hands, and was * about buying an eſtate, 
called Greſſing-Hall, for the plaintiff the infant, and aſked her 
conſent, which ſhe gave, and fo it was proved in the cauſe ; 
and afterwards he bought that eſtate, but took a conveyance in 
his own name, and no truſt in writing ever declared for the 
plaintiff; but it was proved in the cauſe, that he had ſeveral 
times declared, that it muſt be ſold to make the plaintiff ſatis- 
faction, and afterwards he died inteſtate and inſolvent. 


The queſtion was, Whether his heir ſhould have the land, 
or whether it ſhould be in truſt for the plaintiff, or be fold to 
make him ſatisfaCtion ? 


The Maſter of the Rolls was very inclinable to help the 
plaintiff as far as might be, and ſaid, he thought the caſe of 


t Kirk verſus Webb did not govern this caſe ; for there the party + Ant?, 68. 343 


did not know himſelf to be a truſtee, and had diſpoſed of the 
lands: he cited the cafe of Meers verſus St. John, and 4 Int. 
title Court of Chancery, and ſaid, here is a good foundation for 


. a truſt, for here is a commencement of a truſt by the will in 


writing, and Markant had declared, that Greſſing-Hall muſt go 
to ſatisfy the infant, and why then ſhould not the lands in the 
hands of his heir ſtand charged to make good what the perſonal 
eſtate falls ſhort ? and perhaps this may be a reſulting truſt ; and 
decreed an account of the perſonal eſtate ; 


But afterwards diſmiſſed the bill, as to the Greſſing- Hal! eſtate, 
and faid, it was too hard for him, becauſe there was no expreſs 
proof of the application of the truſt-money, 


M 2 Vachell 
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170 | 
9 + Vachell verſus Jeffereys. 


Ante, 12. and references. 2 Eq. abr. 435, c. 7. S. C. 1 Wms. 548. S. C. cited. Brown's Rep, 
333, 334 S. C. cited and commented, upon by Lord Loughborpugh, in the deciſion of Bowker 
v. Hunter. . 


A. deviſes to B. 
and C. his wife's 
children (as he 


R. Bretton had two children by his wife, and afterwards 
he grew into a diſlike of her, and parted with her, and ſhe 
called them, not had two children more, which he * never would own to be his; 
owning them to 


be his) 10s. he married his eldeſt daughter, and gave her a conſiderable por- 
— nn tion, and afterwards made his will, and gave to the two children 


Ge * which he owned conſiderable legacies, and then deviſes in this 
Onli 


derable legacies ; manner; Item, I will, that my executors ſhall pay to 4. and B. 
B. and C. ſhall an, p | , 12 
come in for a the children of my wife 10s. apiece, and no more. en he 


rae _ deviſed legacies to his executors, but did not mention them tg 


for the words of he for their care and pains, or any thing to that purpoſe. 
excluſion muſt 


be taken ſtrictly. 


The 1/7 queſtion was, Whether the executors ſhould have 
the ſurplus of the eſtate? And it was decreed that they ſhould 
not, but that it muſt be diſtributed according to the former 
reſolutions. 


24ly, Whether theſe two children, which the teſtator did not 
own, ſhould come in for a ſhare ? And it was decreed that they 
ſhould, for the words of excluſion are not plainly expreſſed; and 


ſhall be taken ſtrictly in this caſe. 
Poſt, 184. S. P. 3d4y, Whether the married daughter's portion ſhould be 


8 4. : : 

2 a perſon brought into hotch-potch © And it was decreed that it ſhould not, 
dies inteſtate put ſhe to have her ſhare with the reſt ; and the difference as 
guoad a ſurplus 


of his perſonal to bringing into hotch-potch was ſaid to be between perſons 
5 dying wholly inteſtate, and dying inteſtate guoad a ſurplus. 


him in marriage ; N 
need not ering the portion into herch-potch, to entitle her to a diſtribution ſhare, Fd 
Im bt [{res Ac toner, ion lane i A. con Ora 3g ena 


| fre? feldes. + This caſe is much more amply and 2ccurately ſtated in 1 Brown's Parl. Caſes, 


167, There was an appeal to the Houte of Lords from this decree, arid that part of 


it reſpeQing the ſecond point was reverſed, Thidemy 171. 
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Loyd verſus Cardy. Caſe 142. 


3 Wms. 313. S. C. n. Other caſes reſpecting this writ are to be found in 1 Wms. 263. Caſes 
temp. Talb. 196. 1 Atk. 521. 2 Atk. 66. 210. 3 Atk. 409. 501. Brown's Rep. 376. 


HE defendant in this caſe being adviſed he had paid one A ſolieitor's bill 


, N . 323 being taxed and 
Nailor, who was his ſolicitor in this cauſe, more money — 3 


than could be due to him, obtained an order to have his bills paid 601. the 


client on motion : 


referred and taxed, which was done ; and upon the taxation he and affidavit of 
. his being about 
was reported to be overpaid 601. to go beyond 
a ſea, had a Ne 
exeat Regno, though no bill in court whereon to ground this writ, 


Thereupon he moved the court for a Ne exeat Regno againſt 
Naylor, on affidavit that he was going beyond ſea with my Lord 
Cornbury, the governor of Jamaica; and the writ was granted 
by the Maſter of the Rolls in the abſence of my Lord Keeper, 


though there was no bill in court whereon to ground this writ +. {OM he 
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Caſe 143. 


Kinder verſus Miller. 


T 2 Vern, 440. S. C. 2 Eq. abr. 744, c. 4. 8. C. Antè, 84. 
| S. died inteſtate, leaving a wife and two daughters, infants, 
— * or and they became entitled to his perſonal eſtate in thirds, 


ters; after his which amounted to 9007. The widow * takes out adminiſtra- 
death 500 J. is 


found in the tion, and within two months after laid out 500. (part of the 


houſe ; the wi- - in hi 7 
dow lays out money left by the inteſtate in his houſe at his death, as was 


— ee, 8 proved in the cauſe) in the purchaſe of lands, and the conveyance 
; a 


tles it to the uſe was to herſelf and her heirs; and there was no declaration of 
of herſelf for life, . : . 
+ remainder to her any truſt in the deed, nor was ſhe ſo much as mentioned therein 


mot prev to be adminiſtratrix to her huſband, 

of the mother and two daughters, plaintiff, as adminiſtrator to the daughters, brings a bill againſt the 
heir at law, to have two thirds of the 500 J. out of the land as perſonal eſtate 3 which was decreed 
accord.ngly by the Maſter of the Rolls, but reverſed by my Lord Keeper, 


A. dies inteſtate, 


Afterwards ſhe conveyed theſe lands to truſtees and their heirs, 
to the uſe of herſelf for life; and after, as to one moiety, to the 
uſe of one daughter, and the heirs of her body; and as to the 
other moiety to the other daughter, and the heirs of her body, 
with croſs remainders, with remainder of the whole to her own 
right heirs, 


The daughters afterwards both married, and died, and the 
mother died; the huſband of the ſurviving daughter took out 
adminiſtration to his wife and her ſiſter, and brought this bill 
againſt the heir of the.mother to have this land made perſonal 
eſtate, and to have two thirds of it, as being purchaſed with the 
money which belonged to the daughters to whom he was admi- 
niſtrator, 


The defendants inſiſted on the Statute of Frauds and Per- 
juries, and that theſe lands could not be ſubject to any de- 
mands of the plaintiff, there being no declaration of truſt in 
+ Ante, 84. Writing; and the caſe of + Kir verſus Webb was cited and re- 
lied on. 


The Maſter of the Rolls faid that caſe did not govern this, 
but ſtood on its own bottom, and that here was an intereſt 
veſted in the daughters by the Statute of Diſtributions ; and 


+ Reported in Vernon, under the title of Kendar v. Milward. 
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faid, it would be very miſchievous to infants, if their mo- 
ney might be inveſted in land, and that land not liable to 
make them ſatisfaction; and therefore he decreed that the land 
ſhould ſtand charged with two thirds of the purchaſe-money for 
the plaintiff, and if it were not paid, the land to be ſqd; but 


this decree was after reverſed by my Lord Keeper Fright, Ae. . 
contrary to the caſe of Lirł verſus Webb. 405. A. Al. jan 
173 
* Neal verſus Hanbury. Caſe 144. 


2 Eq. abr? 362, c. 6. S. C. 

Ohn Neal by his will deviſes 3 J. per ann. to his nephew 4. deviſes to his 
Thomas Neal (without adding to his executors or adminiſ- —— | 
trators) to be paid half yearly during the life of his wife, on ſaying to his — 
condition he behave himſelf civilly to her, for he was a very niſtrators) to be 


; 3 ; id him duri 
lewd diſſolute man, and made his wife executrix, and died; and Fs dhe teaser 


ſhe intermarried with the defendant Hanbury. wife's life, whom 


he made execu- 
trix, on condition that he demeaned himſelf civilly to her. By his death the 51. per ann. is de- 


termined. 


Thomas Neal the deviſee died, and his wife the plaintiff was 
his adminiſtratrix, and brought this bill in forma pauperis, to 
have the payment of the 5/. per ann. during the life of the 
executrix of John. ; 


But the Maſter of the Rolls ſaid this is a perſonal bequeſt to 
Thomas; and it is upon condition he demean himſelf civilly to 
the executrix, which cannot be after he is dead, therefore I 
cannot make a new will ; the bill muſt be diſmiſſed. 


+ Aplyn verſus Brewer. Caſe 145. 


2 Vern. $04. $15. 1 Wms. $3. 241. 3 Atk. 584.—2 contra, Hardreſs, 314. Cro. El. 318. Salk. 
318. Cro. Car. 312. 1 Barnes's Notes, C. B. Champneys v. Brown. 2 * 1444 


A Man made ſeveral executors, who all joined in ſale of * who 
all join in a 


the teſtator's goods, but one only received the money, ſale, ſhall be all 


b charged, though 
and he afterwards became inſolvent. p de 1 
er 


the money: /ecus 


of truſtees, 
+ In the cafe of ef ley and another v. Clark and Betts, Trin. Term. G. 2. June 25, 


1-59, determined @ contra by the late Lord Chancellor Nerthington— M. Smith by will 

(inter al” ) gave to the two plaintiffs legacies of 300 J. and 100 J. and the reſidue of 

his perſonal eſtate to his widow, and appointed Clark, Betts, and Thompſon, his exe- 
M 


4 cators, 


774 
Caſe 146. 


2 Eq. abr. 466 
Cy * S. C. k 


worm; and decreed that the co-executors were not Lable. 


De Term. 8. Mich. 1701. 


Pier Lord Keeper. All who acted by joining in the ſale ſhal! 
be charged. Vet lately before, in the caſe of Heaton and Mar. 
riot, where a perſon had made a conveyance to ſeveral truſtees 
for payment of debts, and they all joined in the fale, and one 
e Ga the money and became inſolvent, the others 
were- not charged. 


* Farr verſus Middleton. 


A Treats for a purchaſe with B. and the lands to be pur. 

* chaſed were incumbered with mortgages and judgments; 
the purchaſe-money being agreed, was returned to London, and 
placed in an indifferent hand, to be paid in diſcharge of thoſe in- 
cumbrances, when the quantum of them ſhould be adjudged, 
and aſſignments made; but before that was done, the pur- 
chaſer died, and did not leave ſufficient aſſets to pay his debts 
upon bond, 


The queſtion was, Whether the money depoſited as afore- 
faid, ſhould be aſſets of the purchaſer, and be applied to pay his 
debts, or muſt be applied to pay off the real incumbrances on the 
purchaſed eſtate? For if it were to be applied to pay off theſe 
incumbrances, then the creditors of the purchaſer muſt Joſe 
their debts; but if otherwiſe, then the mortgagees, &c, would 


eutors, with the uſual clauſe, that one of his executors ſhould not be anſwerable 
for the acts of the other. Part of the teſtator's eſtate was out upon mortgage. 
Thompſon, who was an attorney, after the teſtator's death called in the mortgage, 
and received the money : he ſent his clerk with the aſſignment of the mortgage to 
his two c@-executors, who executed the ſame, and ſigned a receipt indorſed thereon, 
J. became a bankrupt without having accounted for theſe monies, and the legatees 
filed their bill to charge C. and B. inſiſting that they were liable.— Lord N. obſerved, 
the claim appeared to be founded upon the general rule of law, that the executors 
were all liable, whether they had received the money or not, for which they had 
joined in a receipt, but otherwiſe with reſpe& to truſtees: that ſuch a diſtiaction 
was by no means preciſe enough to ground an eſtabliſhed rule, and that it did not 
appear to him to be well founded. A joint receipt might be rebutted by other cir- 
cumſtances, as evidence of one only having a&ually received the money: that the au- 
thority of Churchill verſus Hobſon reſted upon particular circumſtances, and by no 
means furniſhed any particular rule. He did not ſce any ground for a court of con- 
{cience to ſay, I make you liable although you did not receive, merely becauſe 
vou have ſigned a receipt. That in the preſent caſe the equity was ſo obvious, that 
—— weigh with him againſt any rule laid down at any period: T. called 
in the money without the concurrence of his co-executors, which he certainly had a 
tight to do; 7. acted as the attorney as well as executor : that it was entirely the 
tranſaction of T. and the other executors joined in a receipt merely as a point of 
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be paid out of the land, by virtue of their ſecurities, and the 
creditors would have their ſatisfaction out of the money, and 
ſo all might be paid. 4 
My Lord Keeper was of opinion, that the money w was bound 


by the agreement, and muſt be applied to pay * the incum- 
brances. 


Jones verſus Baſſet. Caſe 147. 


2 Eq. abr. 426, c. 1. S. C. Treatiſe on Pleadings In Can. 33. 


Perſon who was adminiſtrator durante minori ætate of two By the infant's 
infants, and entitled to a ſhare of the inteſtate's eſtate in * ages 


tion 
his own right, brought a bill for a diſcovery and. account, and MT 
ate $ 
proceeded fo far as to examination of witneſſes, and then got his ſult by duch 34. 
own ſhare, and let the ſuit drop. | weary ml * 


mined, ſo that the infant cannot go on therewith, but muſt begin anew, unleſs a deeree to account 
were had; in which caſe the infant, on a bill brought for that purpoſe, may be allowed to go o 
therewith. 

* After the infants coming of age it was moved to have the 175 
benefit of theſe proceedings, and to carry on the cauſe. 


My Lord Keeper thought it reaſonable, if it could be done, 
that they might not be turned round to begin all anew, but 
thought the ſuit quite dead, and at an end, by the infants coming 
of age, whereby the adminiſtration durante minori ætate deter- 
mined, and aſked the bar if any ſuch thing had ever been done. It 
was anſwered that the like had been done once by my Lord Chan- 
cellor Somers, in the caſe of Davis verſus Davis, where an ad- 
miniſtrator durante minori ætate proceeded to a decree and ac- 
count before the Maſter ; and then the infant coming of age, 
and praying, it was allowed to go on, though much oppoſed ; 
but here it would not be granted, for Davis's caſe had pro- 
ceeded to a decree ; and though the plaintiff there was admini- 
ſtrator durante minori ætate, yet it was cum teſtamento annex, 
which by him made ſome difference; and the infant there had 
brought a bill to have the benefit of the ſaid proceedings, and 
offered to be bound by them, 
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Caſe 148. 
6 December. 


Jaggard verſus Jaggard & al', & econt'. 
2 Eq. abr. 717. 


n. S. C. M Jaggard, on his marriage with Mr. Sutton's daughter, 


— — in conſideration of that marriage, and 20001. portion, 


to ſettle lands, in covVenants to ſettle certain houſes, particularly named in the deed, 
conſideration of : ; ; 
20001. portion, and all other his freehold eſtate, to the uſe of himſelf for life 
— for her jointure, then to the firſt and other ſons of that mar- 
— firſtand rjage in tail male; and for want of ſuch iſſue to the daughters 
tal or ws in tail male, with remainder to himſelf in fee; * and in the 
d ters . a 
in — Kaas v4 deed was a proviſo that Mr. Sutton, the wife's father, ſhould have 
der to himſelf in : , 
fee, with a power Power by deed, Sc. to revoke all the uſes : he Was a merchant, 
of an. and at that time beyond ſea, where he lived a long time. 
wife's father then beyond ſea, The marriage is had, and a daughter born, and the huſband being 
when fick, deviſes 15007. to his daughter; and if his wife (being enſeint) ſhould have a poſthumous 
aughper, ſhe to have 500/.. of the 1 500 J. and if either died before 21, or marriage, the ſurvivor to 
have the Whole; and gave all his lands to his wife and her heirs, and the ſurplus of his perſonal 
eſtate, after debts paid, to his wife, her executors, and makes his wife executrix : then another daugh- 
ter is born, and the huſband dies without any alteration of his will, or any ſettlement made. Decreed 
at a ſettlement be made, with a power of revocation to the father; and that legacies be likewiſe paid 
children, the youngeſt daughter being a poſthumous child, within the intent of the will, g 


1 76 The marriage took effect, and he had iſſue a daughter; and 
9 his wife being again enſeint with a child, he was taken ſick, and 
made his will, and thereby deviſed 1500 J. to his daughter; 
and if his wife ſhould have a poſthumous daughter, ſhe to have 
500 J. of the 1 500 J.; and if either died before 21 or marriage, 
the ſurvivor to have the whole; and gave all his freehold eſtate 
to his wife and her heirs, and the ſurplus of his perſonal eſtate, 
after debts paid, to her, her executors, and adminiftrators z ahi 
if the perſonal eſtate was not ſufficient to pay his debts, the real 
eſtate to be charged with them; and makes his wife executrix, 
and hath another daughter born ; and then dies without any al- 
teration of his will, and without making any ſettlement purſuant 
to the articles. 


The widow inſiſted, that no ſettlement ought to be made; 
for that, if it had been made, her father might revoke it, and fo 
her huſband would then have it free, and have power to deviſe 
it, and therefore ſhe was well entitled to it by the will; and 


that theſe legacies ſhould be intended to be deviſed in ſatisfac- 
1 tion 
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tion of the ſettlement ; and that it muſt be ſo intended, for 
that they had no other real eſtate but that which was covenanted 
to be ſettled, and that they muſt either accept them fo, or not 
have them. 


She likewiſe inſiſted, that the youngeſt daughter, being born 


in the life-time of her father, was not a poſthumous child, and 
therefore not entitled to the 500 J.; and the childrens bill was to 
have the ſettlement made, and to have their legacies. 


They inſiſted, that as the will did not mention thoſe legacies 
to be in lieu of the ſettlement, there was no, neceſſity to think 
he ſo intended, for he was to have the reverſjon in fee of the 
ſettled lands, and that was & ſufficient to ſatisfy the words of the 


will have it; or if they ſhould live to that age, yet during the 
mother's life they could not ſuffer a recovery to bar it; be- 
ſides, they had no proviſion during the life of the mother; and 
therefore it was reaſonably to be intended he meant theſe lega- 
cies for that purpoſe, for their better advancement in marriage; 
for by the ſettlement they were only to have a remainder in 
tail, and the huſband would have nothing, if his wife died before 
ſhe could ſuffer a recovery, which could not be during her in- 
fancy, nor during the life of her mother. 


This cauſe was heard before my Lord Chancellor Somers, and 
as to the firſt point, he declared, the youngeſt daughter, though 
born in the life-time of her father, to be a poſthumous child 
within the meaning of the will, and well entitled to the 5007, 


But as to the other point of the ſettlement, he reſpited his 
judgment, and directed a letter to be wrote to Mr. Sutton, to 
know whether he would revoke the ſettlement. 


The cauſe coming on this day before the Lord Keeper Wright, 
upon the point of the ſettlement, he faid, he would not decree 
the legacies to be in ſatisfaction of the ſettlement ; and there- 
fore decreed an account of the perſonal eſtate, and the infants 
legacies to be put out by the Maſter, ſubject to the contingencies 
in the will, and that the ſettlement ſhould be made purſuant to 

the 


177 


will, and was valuable too, for if the infants died before 21, ſhe © 
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the articles, and there was to be a proviſion in it for Mr, Sur. 
ton to revoke, Cc. 
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Taſe 149. * Halford verſus Byron. 


2 Eq. abr. 188, e. 1. S. C. 


A. bound to B. a 
— W Was bound to B. in 1000. for payment of 480 .; after. 


1000 J. for pay- * wards A. being robbed of 495 guineas, B. thought his 
_ o E. money in danger, and preſſed A. for it, who got C. his brother. 


us bis ſurety, in-law, to be bound with him to B. in a 200 J. bond, to pay 
give a bond to 


B. of 200. for 1007. and intcreſt, as a farther ſecurity for ſo much of the 


— 480 J.; then A. brings an action againſt the Hundred, and re. 


2 for covers 540 l. and aſſigns the judgment to B. and D. (his own 
500 l. Then A. attorney) towards ſatisfaction of the debt; and the ſheriff paid 


aſſigns a judg- p . 

ment to N. of ſeveral ſums to B. and 801. part of the judgment, was paid to 4 
—— 2 by B. 's conſent : and if this ſhould be reckoned as paid to Þ, 
Gon of the debt, at leaſt ſo as to exonerate C. pro tanto, was the queſtion, 

and B. receives ; | | | 

ſeveral ſurns on his judgment; and A. by the conſent of B. receives 3o/. alſo part of the money ſe. 
cured on this judgment. This ſhall not go in exoneration of any part of the money ſecured by the 
2001. bond, as it would do, if B. had actually received it, and lent it to A. 

My Lord Keeper held, that it ſhould, not, becaufe that this 
alignment of the judgment was but as a farther ſecurity for 
the money due on the 1000/7. bond; and as the obligee had got 
it, ſo he might releaſe or diſcharge it, as he thought fit, and 
the ſurety is not hurt by it; otherwiſe it would be, if the money 
had been once actually paid to B. and after lent again to 4, 
So decreed an account to be taken of what due on the 10001. 
bond, and what due on the 200“. bond, for principal, intereſt, and 
coſts, or ſo much leſs as remained due on the 1000/7, bond, and 


the 200/, bond to be delivered up, 
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* Biſhop verſus Godfrey & al', Executors of John 170 
Swift. Caſe 150. 
| Antè, 79. and references. 


N executor pays bond debts before money, on a decree A gecree equat 
againſt his teſtator. Per Cur. Clearly he ſhall not be ? Judgment 


at laws. 
allowed thoſe payments in his account, becauſe the decree here 


is equal to a judgment at law. 


Hopton verſus Dryden. Caſe 151. 


2 Eq. abr. 450, c. 2. S. C. 
28 Clerkſon and one Founds, were partners in the trade of Executor of an 
a mercer; Clerkſon is indebted by bond to Edward Hopton TS 


in 20001, to which the plaintiff was entitled as his repreſenta. {**i*faQion of 
the debt owing 


tive, and in 1300 J. to Dryden, the defendant's teſtator, for which by protons" 
. . tor, becauſe he 
he and Founds were bound. Clerkſon made his will, and thereof is executor of - 


Dryden and another executors, and deviſes his lands to them, 2 2 ; 


and their heirs, ſhare and ſhare alike, to be ſold for payment of debted by bond 
TE : to A. and makes 
his debts, and died: they employed the greateſt part of his A. and B. exe- 
perſonal eſtate in paying off a mortgage of 2000 J. charged on aud cen i, 


the real eftate deviſed for payment of debts; but kept it on — 3 
cutor, and dies. 

foot, and took an aſſignment thereof to themſelves ; and Clerk- in this caſe C. 

fin had alſo a bond taken in Dryden's name for money due to decade he if not 


| executor of the 
Clerkſon. firſt teſtator ; 


buy B. is his executor by ſurvivorſhipz and the only reaſon of allowing retainer, is becauſe the 
ex2cutor cannot ſue himſelf, 
The plaintiff brought his bill againſt the executors of Clerk/or 
for a diſcovery of aſſets, and to have a ſatisfaction of his debt. 
Dryden in his anſwer inſiſts to retain out of the real eſtate, 
when ſold, and alſo out of the perſonal eſtate, to pay his own 
debt. The cauſe proceeded to hearing, and a decree for an ac- 
count; but before any farther proceedings, Dryden dies, having 
made his will, and the defendant Dryden, his wife, executrix, 
* (who was before executrix of Founds) and the cauſe was re- 180 
vived againſt her. 


11 For 
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For the defendant it was inſiſted, that the mortgage being 
paid off with the aſſets, which Dryden her teſtator might have 
retained towards his own ſatisfaction, and the mortgage being 
kept on foot, they in whom it is ought ſurely, in a court of 
equity, to be looked on as truſtees for the defendant for any juſt 
demand he had on the eſtate, or paid off with aſſets, which he 
might have retained ; and fo it will be for the real eſtate too, 
if Dryden and the other executor were tenants in common, az 
it was urged they were ; and that a court of equity could not 
take them from them till they were paid. The reaſon of retainer 
by an executor is, becauſe he cannot ſue himſelf; and the reaſon 
as to the heir is the ſame, and the law muſt be fo too, though 
there 1s no inſtance of it. 


For the plaintiff it was inſiſted, that the defendant, as execu- 
trix to the firſt teſtator Cleriſon, cannot pretend a right of re- 
tainer, for ſhe is not his executrix, for her teſtator was not 
the ſurviving executor of Clerk/on, but the other executor, who 
is ſtill living ; and the words of the deviſe of the real eſtate do 
not make a tenancy in common, and then ſhe has no capacity 
of retaining ; it was agreed, Dryden might have retained, but 
was not forced to it, nolens volens, as was ſaid on the other fide, 
though, primd facie, it might be looked on as a retainer, The 
teſtator deviſed the mortgage to be paid off out of his perſonal 
eſtate, and then to be fold to pay 2000 J. to his grandſon, which 
they have done, and therefore, pro tanto, have renounced their 
right of retainer ; and this debt, for which the defendant would 
retain, was the debt of Founds, as well as of Clerkſon, they be- 
ing partners and co-obligors, and ſhe is executrix of Found: 
alſo, and hath aſſets of his to pay, and therefore could retain only 
for a moiety of it. 


Lord Keeper. An executor of an executor may retain, but 
not in this caſe ; the land being deviſed to * the executors, ſhare 
and ſhare alike, makes, I think, a tenancy in common ; but 
here the executor of the executor is not the executor to the fim 
teſtator, and therefore cannot retain, and the perſonal aſſets are 
gone; and the queſtion is now, as to the real eſtate, and in 

equity 
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In Curia Cancellariæ. 


equity all debts are equal; and therefore, if you muſt come here, 
you cannot prefer yourſelf, and a court of equity will never 
aſſiſt a retainer; and theſe being only equitable aſſets, you ought 
not to retain to pay all, but only a proportionable part ; and 
as to the bond, you are a truſtee, and therefore that muſt follow 
the ſame rule +. 
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In Curia CANCELLAR I. 


Caſe 152. Ward ver/us Lant. 


2 Eq. abr. 769, c. 2. S. C. 

One executes a R. Andrew Lant had four daughters, and in 1673 
voluntary bond g : X ; 

of 5000 J. to one made his will, and deviſed to one 1000 J. and by the 
of his daughters ſame will deviſed to them 1 500 J. apiece for their portions, 
dition, and pay- yyhich laſt ſums of 1 500 J. were to be raiſed out of a real eſtate, 


without any con- 
ble immediate- ; . i 
—_— deviſed by his will for that purpoſe ; afterwards he marries one 


—— of his daughters to Mr. Francis Lane, and gives her 4000. 


ed to be made to portion, and afterwards executes a bond of 5000/7. to another 

ſcreen himſelf : ; 

from taxes, and daughter, but kept it by him, and it was found amongſt his pa- 

— — pers after his death; and there was ſome proof in the cauſe, 

_—_ — that this bond was entered into to defend him from paying taxes 

1 

al his daughters, for his money; and there was ſome proof likewiſe, that he had 

— told his daughter, not long before his death, that he intended her 

n the benefit of the bond. It was plain he had forgot his will, for 
he died not till 1694; and had often ſaid, he had no will, and it 
was not found till ſome years after his death. By the faid will he 


had given his wife (whom he made ſole executrix) ſome lega- 


cies, but had made no diſpoſition of the ſurplus of his eſtate, 


And the ſeveral queſtions that were made in the caſe were, 
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In Curia Cancellariz: 


* 1/. Whether this bond were to be paid to the daughter, or 


to be ſet aſide? SF 


24h. If it were to be paid, then; Whether it ſhould be taken 
a8 2 ſatisfaction of the legacies deviſed to her, or a revocation 
of the will as to them; and whether the unpreferred daughter 
ſhould be made equal out of the ſurplus before any diſtribu- 
tion (if any were to be made in this caſe) ? 


34ly. If there be not a difference where the wife has a legacy, 
and is made executrix, and the ſurplus not diſpoſed, and where a 
ſtranger is; and if ſhe ſhall not have the ſurplus to her own uſe, 
though a ſtranger ſhould not, eſpecially in this caſe, when the will 
was made in 1673, and the courſe of diſtributing the ſurplus not 
introduced till long after, and therefore not to be carried on in 
equity, to take it from the widow, when the law was not ſo at 
that time? 


My Lord Keeper was of opinion, that though there was no 
fraud or circumvention in obtaining the bond from Mr. Lant ; 
yet that it appeared to be his intention, that no uſe ſhould be 
made of it, for the bond was without any condition, and payable 
immediately, and he always kept it by him; and therefore, if ſhe 
had got it from him, and put it in ſuit againſt him in his life-time, 
he thought equity would have relieved him againſt it ; thathe al- 
ways declared, that he intended his daughters equal, and equality 
is the higheſt equity; and the daughter herſelf took the bond to 
be only to protect him from taxes; and being voluntary, and 
only done for that ſpecial purpoſe, it is a truſt for himſelf, as 
this caſe is; and therefore decreed it to be ſet aſide, this daugh- 
ter being equal to the reſt without that bond. 


183 


+ As to Mr. Lane's 4000 l. portion, that muſt be taken to be + Pot, 213. 


a ſatisfaction of the 1500 J. given her by the will for her por- 
tion, and a revocation of the will, pro tanto; but as to the 1000 /. 
legacy, that being a general legacy given by the will, Mrs. Lane 
muſt have it, notwithſtanding the 4000 J. given her for her por- 
tion; and the * perſonal eſtate ſhall not go to eaſe the real eſtate 
of the legacies charged on it by the will, 


N Decreed 


and references, 
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Ante, 14. and Decreed likewiſe, that the widow muſt diſtribute the ſurplus; 
„ for though the law was taken otherwiſe a the making of the 
— vill, yet by ſubſequent reſolutions, the law is declared otherwiſe, 
and here is no circumſtances intervened to alter the judgment of 
the court to what the law was taken to be at that time, as the 


dying of the teſtator at the time of the will. 


An, 170. As to the hotch-potch, he could ſee no reaſon againſt it ; and 

ng therefore the portion muſt be brought in, and the daughters 
have the benefit of it, but not the wife, and 1500 J. coming of 
the 4000 J. coming out of the land, this is only 2500“. to be 
brought into hotch-potch. 


Cook verſus Parſons. 


3 Lev. 1. 3 Mod. 218. 2 Ch. Caſes, 109. 1 Wms. 740. 2 Wms. 509. 3 Wms. 254. 2Atk, 
176. 2 Vezey, 454+ 
A will of land 


wrote by the 
teſtator, and 


Caſe 153. 


HIS was a bill of review to reverſe a decree of my Lord 

| Nottingham in 1682, for ſale of lands ſubjected by the 
— 2 will to the payment of debts; the lands were deviſed to truſtees, 
* ed and their heirs, to ſet and farm let, and out of the rents (without 
a rec lever 


times, and at- ſaying, and profits) to pay his debts ; and all his debts and legacies 


ery 45 Hogg being firſt paid, he gave the ſurplus to F. &. 


times, in the 
preſence of the teſtator, ſufficient within the Statute of Frauds ; but whether the man's owning the 
writing to be his, in the preſence of the witneſſes, be ſufficient, &: 


This will was wrote with the teſtator's own hand, as was 
proved, and publiſhed in the preſence of three ſeveral witneſles, 
at three ſeveral times, and they all atteſted it in his preſence; 
but he did not fign it in the preſence of the ſecond witneſs, but 

only owned the ſigning to be his hand, and deſired him to atteſt 
the will, as was proved by that witneſs, 


The teſtator died, leaving an infant heir, and the land was de- 
creed to be fold, and no day given the infant to ſhew cauſe 
againſt it. The objections to the decree were, 


185 * 1/7. That this is no good will within the Statute of Frauds 
and Perjuries, becauſe not atteſted by all the witneſſes at_one 
time, and that one of them did not ſee the teſtator ſigh, but 
only own that it was his hand, 24%. If the will had been well 
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executed, yet the words of it were not ſufficient to ground a, 
decree for ſale, being only to let and ſet, and out of the rents, 
without ſaying, and profits, to pay, &c. 3dly. That though the 
words had been ſufficient to bear a decree, yet the infant ſhould 
have had a day given him, to ſhew cauſe when he came of age. 


+ My Lord Keeper held a publication of a'will before three + Burrows, 

witneſſes, though at three ſeveral times, good within the ſtatute, TANG! 
and thought the writing the will with the teſtator's own hand, 
a ſufficient ſigning within the ſtatute, though not ſubſcribed nor 
ſealed by him, but doubted whether owning the ſubſcription to be 
his was ſufficient ; but the validity of the will is a queſtion at law, 
and therefore ordered it to be tried, 


As to the words let and ſet, and out of the rents to pay, he 
held them not ſufficient whereon to ground a decree for ſale ; but 
the ſubſequent words, that after his debts and legacies paid, it 
ſhould be to the truſtees, were ſufficient, 


There needs no day be given the infant, becauſe the land is EA. abr. 28a, 


deviſed to the truſtees, ſo nothing deſcended to the infant, and ?!: % S. C. 


there was no decree againſt him to join, and the truſtees might 2 r 
have ſold without coming to the court for direction; and yet if '* * 
they do come, it may be a queſtion, if the infant heir ought not to 

have a day to ſhew cauſe ; but he thought it not needful in 

this caſe, becauſe nothing deſcended. to him, nor was there any 

decree againſt him to convey. 


n 186 
* Baſkerville verſas Gore & al. Caſe 180. 


Treaty of marriage was had between the defendant A father, in con- 
Richard Baſkerville, the plaintifPs eldeſt ſon, and Jane his Rocration of 


2600 J. to be 
wife, formerly the wife of Rayner ; and the defendants affirmed * — on his 
n rr1a 
ſhe had 2600 J. fortune at her own diſpoſal, and thereupon the ngke with's. 


: F i . ortion, arti 
marriage was agreed on, and articles entered into, whereby it was {, fene 8 


recited, that the defendant Fane had a fortune of 2600 J. which = So * 4 
= . . * . . * . 7 
was to be paid the plaintiff (without ſaying by whom) and in 12323 
covere at 
ſhe had only 1600 J. the father was decreed to make a ſettlement for the 1600 J. only, in proportion 


to what he was to have made for the 2600 J. and not to deduct out of the 600 J. per ann. 1000 J. 


worth of land, wiz. 50 J. per ann. as was urged he ſhould; for then, by the ſame reaſon, if the had 
nothing, it might have been urged, that only 2600/1. ſhould have been deducted out of the ſettle- 
meat, and he be obliged to ſettle the reſt for nothing, 


N 2 conſideration 


187 
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conſideration thereof, the plaintiff did covenant with the de- 
fendant Gore, uncle of the defendant Jane, that he would, with- 
in ſix months after the marriage, on payment of the 2600 J. 
ſettle certain lands in the articles mentioned, and ſaid to be 6000. 
per ann. value, on the defendant Richard, for life, then 2500. 
per ann. rent-charge to the defendant Fane for her jointure, 
then the whole to the iſſue of that marriage in tail, with the 
remainder to the right heirs of Richard. 


The marriage took effect, and after it was diſcovered that 
1000 J. part of Jane's fortune, was ſettled by her and her former 


'huſband, Rayner, in ſuch manner, that it would come to the 


iſſue of this huſband (all her children by her former huſband 
being dead) ; but it could not be paid to the plaintiff, nor could 
he have any benefit of it: ſo the articles were not performed on 
either ſide, 


The father brought this bill againſt the ſon and his wife, and 
their infant ſon, and the truſtee in the articles, that the articles 
might be performed mutually in a ſhort time, or he be diſ- 
charged therefrom, he being willing, on -his part, to ſettle on 
payment of the 2600 J. 


* It appeared by the anſwers, that the 1000 J. was ſo ſettled 
that it could not be paid to the father ; but the defendants offered, 


chat the plaintiff ſhould keep 50 J. per ann. land, out of the ſet- 


tlement, to ſatisfy himſelf that 1000 /. 


But to that the plaintiff would not ſubmit, and ſaid, it was only 
paying him out of his own, and might have been with as good 
reaſon urged, that if no part of the 2600 J. would have been had, 
the plaintiff ſhould have kept 2600 J. worth of land out of the 
ſettlement, and ſo have ſettled the reſt for nothing; for in the 
one caſe, as well as the other, it might be ſaid, that the plaintiff 
had 2600 J. which was all he contracted to have; but the 
plaintiff offered, if the 1600 J. might be quietly paid him, he 
would make a ſettlement for that, in proportion to the ſettlement 
he was to have made for the 2600 /. but the defendants did not 
like this, but inſiſted there ſhould be only 1000 J. worth of land 


kept out of the ſettlement. 
8 The 
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The Maſter of the Rolls ſaid, he could not decree him to do 
more than make a proportionable ſettlement; ſo then the de- 
fendants ſaid, they would find ſome way or other to raiſe the 
money for the plaintiff, and the decree was, that if the defen- 
dants did within ſix months pay the 2600 J. the Maſter was to 
ſee the ſettlement made purſuant to the articles, or if 1600/7. 
then a proportionable ſettlement, or elſe the articles to be diſ- 
charged. 


Note; By the articles, the ſon was to have had the rents from 
the next rent day, and the father the intereſt of the portion ; but 
there having been no performance, the Maſter of the Rolls 
would not decree the plaintiff to account for the rents, and take 
the portion with intereſt from that time, the father not being 
obliged by the articles to make any ſettlement till the portion 
was paid, 


| 188 
* Darſton verſus Earl of Orford & al', executors Caſe 155. 


of Ruſſel, who married Lady North, - widow 
and executrix of Lord North. 


1 Eq. abr. 10, pl. 9. S. C. 3 Wms. 401. S. C. (n.) Ante, 79. and references. 


HE Lord North had granted a rent charge to the plaintiff, Ate a bill and 
and covenanted for payment of it, and it being greatly in 3 


arrear, he died much indebted to ſeveral perſons, both by bond — © 


and ſimple contract, and allowed on 
x G the account, be- 
cauſe he might, by eonfeſſing judgment, have preferred him, and no difference in reaſon, where 


paid without ſuch confeſſing. 


The plaintiff brought his bill in this court for a diſcovery of 
aſſets, and to have ſatisfaction of his debt. After proceſs ſerv- 
ed, and anſwer put in, Ruſſel voluntarily paid a bond to F. S. 
without ſuit: the cauſe proceeded to hearing, and an account 
was decreed. Rufſel died, and the cauſe was revived againſt his 
executors only ; and the queſtion was, Whether this voluntary 
payment pending a ſuit here ſhould be allowed them on the 
account ? 


N 3 For 


+ Ante, 79. 
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For the plaintiff it was inſiſted, that it ſhould not, for when 
a juſt creditor makes a demand in this court, it is not according 
to good conſcience not to pay it, and even at law a voluntary 
payment to a creditor in equal degree is not good, after an 
action brought by another; and it has been adjudged to be the 
ſame thing here, particularly in the caſe of + Foſeph verſus Mott, 
where payment on a recovery at law, or action brought after a 
bill was depending here, was diſallowed on the account, after 
great debate, 


On the other ſide it was ſaid, that though a voluntary pay- 
ment be not good at law, after an action brought by another; 
yet an executor in that caſe may confeſs judgment to which he 
pleaſes, and pay with ſafety, which here he cannot, nor have 
an injunction to ſtay the action at lav. 


* My Lord Keeper thought the payment ought to be al- 
lowed ; he ſaid it ſeemed to be admitted, that if the executor had 
confeſſed judgment at law, the payment would have been good; 


and why ſhould not a voluntary payment, without confeſſing 


judgment, be as good in equity, for there is no difference in 
reaſon; and if money be to be laid out in a purchaſe, and 
ſettled on A. in tail, upon a bill brought here, the court will de- 
cree the money to be paid to him; becauſe if the purchaſe 
and ſettlement had been made, he might have diſpoſed of it, 
though there muſt have been the formality of a recovery or 


fine, yet being in his power, it is looked upon as the fame 


thing ; but this is a point of conſequence, let the precedents be 
ſearched, and I will conſider of it. 


Afterwards, 3 June, 1702, this cauſe came on again, and ſuch 
precedents as could be found were produced on both ſides; 
and my Lord Keeper ſeemed to be of the fame opinion as for- 
merly, and ſaid it was an intolerable inconvenience, that an exe- 
cutor might be obliged : you cannot oblige a man to take leſs 
than his debt; and how then can you ſtop him for going on at 
law to recover it? The caſe of Joſeph verſus Mott is a prece- 
dent againſt me, but I think that is a dire& change of the law ; 
but J will conſider of it till to-morrow, 


The 


The 


and wa 


tion tal 
ruled, : 
he ſeem 
the jud 

Rote 
from th 
decree 


In Curia Cancellariz. 


The next day he faid he had conſidered of the precedents, 
and was bound by them, and therefore ordered the excep- 
tion taken by the defendants to the Maſter's report to be over- 

ruled, and the payment (being voluntary) to be difallowed ; but 

he ſeemed to diſapprove of the caſe of Foſeph verſus Mott, where And, 79. 
the judgment at law was fairly obtained. 


Note; Afterwards an appeal was brought in the Houſe of Peers 
from this decree, and on the 21ſt day of November, 1702, the 
decree was reverſed, and the payment allowed, 


De Term. Paſchæ, 1702. 
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IN CuUrIa CANCELLARIX. 
Caſe 156. Shepherd verſus Kent, 


dee He tet LOA wel 3, 


Ae + 
2 Vern. 435. S. C. 1 Eq. Caſes abr, 142, pl. 6. S. C. 


One deviſes all Vi R. Richard Kent being greatly indebted to ſeveral per- 


his real and per- 
N ſons, borrowed $000 J. of the truſtees of the Earl of 


payment of his Kildare, and gave them a note under his hand, that for ſecur- 
debts and lega- _ , . 
cies, and dies; a ing the repayment of that money with intereſt, he would make 


ee them a mortgage of an eſtate in J/:1thire, which he then had 
_ _— lately purchaſed of Sir Edward Hungerford; but before it was 
and tnen ne an x 1 

ſome other cre- done, Mr. Kent died indebted to ſeveral perſons by bond and 


ditors, who had; aple contract, having by bis will deviſed an annuity of 5000. 


Judgments, . . - . 
* 5 their bill, Per ann. to his wife, and ſeveral other legacies, and + deviſed aße 
and * 3 his eflate, real and perſonal, for payment of his debts and legacies, 

cree for ſale o 

the eſtate, and to be paid their debts in proportion. The judgment creditor received ſeveral di- 
vidends, after having proved his debt before the Maſter, then petitioned for a rehearing, on pre- 
tence that he being a judgment creditor, ought to have a preference before the other creditors, 
at leaſt out of the perſonal eſtate ; but the other creditors having joined in the bill, and contri- 
buted to the charges of the ſuit, and ſeveral dividends being made purſuant to the decree, the 
court would not alter it, and held, that if any preferences were to be, the plaintiff ought to 
bring what he received into botch-porch, and that he ought to take either all law or all equity. 


+ Vide 1 Wms. 228. 2 Wms. 412, 


The 


the e: 
credit 
made 
was d 
chaſe- 
then t 
niſtra 


Th 
were 
the e: 
aftery 
tained 
dare a 
ſetting 
aſſets, 
ture, 
had ob 
by an 
tai ned 
caſe a 
ties to 
to be | 

The 


no rea! 


The b 
The 


eſtate 
fore tt 
ter ani 
of Kil; 


credito 


and pre 
Maſter 
the rea 


* In Curia Cancellariz. 


The Earl of Kildare and his truſtees brought a bill againſt 
the executors and two others, who were deviſees, and likewiſe 
creditors of the teſtator, to have the lanas mentioned in the note 
made a ſecurity for the 8000 I. * and on hearing of that cauſe, it 
was decreed that the eſtate ſhould be ſold; and that out of the pur- 
chaſe-money the Earl ſhould be paid in the firſt place, and that 
then the reſt of the creditors ſhould be paid in a courſe of admi- 
niſtration. 


The now plaintiff, and ſeveral others of the plaintiffs, who 
were no parties to the firſt decree, brought actions at law againit 
the executors upon their bonds, and recovered judgment ; and 
afterwards they and ſome others of the plaintiffs, who had ob- 
tained no judgments, brought this bill againſt the Earl of Kil- 
dare and his truſtees, and againſt Kent's executors and others, 
ſetting forth their debts, and that the executors concealed the 
aſſets, and pretended to prefer other creditors of an inferior na- 
ture, and for that purpoſe pretended that the Earl of Kildare 
had obtained a decree to have his debt (which was ſecured only 
by a note) paid him before them, which, if it were ſo, was ob- 
tained by colluſion, and would not have been fo decreed, in 
caſe a proper defence had been made ; and they being no par- 
ties to that ſuit, ought not to be bound by it, but that it ought 
to be ſet aſide, 


The cauſe came to a hearing, and the court declared they faw 
no reaſon to alter the Earl of Xillare's decree, fo as againſt him. 
The bill was diſmiſſed. 


Then the decree went on farther, and ſaid, that all the 
eſtate of Mr. Kent ſhoyld be ſold, and the money brought be- 
fore the Maſter, and the creditors ſhould go before the Maſ- 
ter and prove their debts; and after payment of the Earl 
of Kildare, the ſurplus to be divided amongſt the reſt of the 
creditors proportionably ; and the plaintiff Shepherd, and the 
others, who had obtained judgments, went before the Maſter 
and proved their debts, and as the money was brought before the 
Miſter, received ſeveral dividends of the money ariſing by ſale of 
the real eſtate, 


| There 
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There being a conſiderable ſum before the Maſter, which 
was raiſed by ſale of the perſonal eſtate, Shepherd * and the 
other creditors, who had obtained judgments, petitioned for a 


\rehearing of the cauſe, for that the decree ought to have given 
' them a preference before thoſe creditors who had not obtained 


judgments, at leaſt out of the perſonal eſtate, and fo had the de- 
cree done that was at firſt made, on hearing of the Earl of Kil. 
dare's cauſe, by ſaying, That after he was fatisfied, the other cre. 
ditors ſhould be paid in a courſe of adminiſtration. 


The other creditors, who had no judgments, oppoſed altering 
the decree, and faid, the plaintiff and the other judgment credi- 
tors ought to take all law or all equityz and now they had 
brought them in here by this bill, and made them contribute to 
the charges of this ſuit, and had received dividends under the de- 
cree, they ought not to alter it on a rehearing to prefer them. 
ſelves; and that a judgment obtained after the firſt decree 
ought not to avail them ; beſides, if the plaintiffs would have 
advantage of their legal preference, they ought to bring all they 
had received by virtue of their judgments into hotch-potch. 


It was replied, that they having a legal preference by their 
judgments againſt the executors, and their bill being only to 
give them a preference before the Earl of K:/dare's note, which 
was not allowed, they ought to have been diſmiſſed generally; 
and their receiving their ſhares before the Maſter of the equi- 
table aſſets, where they had no preference, ought not to preju- 
dice them as to the perſonal aſſets, where they have a prefe- 
rence ; and there can be no pretence for their bringing any thing 
into hotch-potch, A man indebted by bond deviſes his real eſtate 
for payment of his debts, a creditor recovers judgment againſt 
his executor, but the real and perſonal aſſets will not pay all 
the debts, ſhall not his judgment Hille him to the perſonal 
aſſets? And ſhall he not come in for his proportion alſo of the 
equitable aſſets, for what remains unpaid ? Or if one has both a 
bond and a mortgage for his debt, and one * is worth nothing, 
ſhall not he make up the inconyeniency of the one by the other, 
and forecloſc, if not paid? 
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Lord Keeper. This point is not now before me, and if it 
were, I think, if they would have any benefit of the equitable 
aſſets, they ought to bring what they had received into hotch- 
potch. As to the decree, I am of opinion it is juſt, and will 
not alter it ; when you, who are a judgment creditor, bring a 
a bill with others, and pray a ſatisfaction of your debts, and 
relief, I think you ought not afterwards (when you have made 
them contribute to the charge) to make uſe of any legal pre- 
ference. 


Tovey verſus Young. yy . 

4 * 
2 Vern. 437. S. C. Poſt, 261, 1 Eq. abr. 378, pl. 7. S. C. 2 Atk. 319. 378. 
Factor buys cheeſe for his principal, and then breaks, Verdidts being 


recovered in 


and an action is brought againſt the principal, and a 5, of, , by the 


recovery at law; the plaintiff here endeavoured in the court = 5 agg 
of law to have got a new trial, but was denied it. cheeſemongers, 


they brought 
their bill for a new trial in an indifferent county, but the bill was diſmiſſed. 
And now this bill was. brought, and ſuggeſted for equity, 
that before the cheeſe was bought, he had countermanded the 
authority of the factor, and that the defendant had notice of it 
(but that was denied by the anſwer, and not proved). 


Another ſuggeſtion was, that there could not be an indif- 


| ferent trial in Sufi, for that almoſt all the freeholders there 


were concerned in intereſt, and had declared they never would 
find againſt their countrymen, 


The plaintiff likewiſe found out ſince the trial, that the 
principal witneſs, on whoſe teſtimony the recovery was had, was 
partner with the infolvent factor, and cited the caſe of 5 Hennell f 1 Eq. abr. 377, 
and Graham verſus Kelland, 11 February, 28 Car. 2. where an ac- IN 
tion was brought againſt an adminiſtrator, who pleaded plene ad- 
miniſtravit; and the trial was brought down by proviſo ; and 
at the trial the defendant being put to prove a ſum of 50 l. 
paid & before the plaintiff*s original, which not being provided to 194 
do, a verdict was againſt him; yet after finding the note, where- 
by his witneſs was enabled to ſwear that matter, on a bill 

brought 
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brought here, a new trial was granted; and Humphreys verſug 

Sir Robert Payton, 11 November, 15 Car. 2. where a recovery 

in a trial at bar was fet aſide, on new matter diſcovered, and 

affirmed on rehearing, 2 May; Ives verſus Hankey, 8 December, 

3 Fac. 2. of a Cheſhire factor, alledging, he ſold to him as a mer. 

+ Vern. 378. chant, and not as a factor; and + Tilley verſus Wharton, firſt 
e r. 5 heard here, and after in the Houſe of Lords, where a new trial 


8 9 was granted after a trial at bar, 


Lord Keeper. Bills for new trials ought to be reduced to 
ſome certainty ; the grounds for relief were uſually partiality in 
3 J Vezey, 553 the jurors, & or few diſcoveries; as to the 1ſt, the trial is to be by 
a jury de Vicineto; but if cauſe, the venue may be changed to 
| 4 another place, challenges may be allowed, or an attaint granted, 
5 and theſe are to be at law; and the court where the cauſe is tried, 
may, if they ſee cauſe, grant a new trial, which here you have 
8 attempted, but could not prevail, and I cannot grant a new trial 
4 for partiality ; new matter may in ſome caſes be ground for re- 


i lief; but it muſt not be what was tried before: nor when t 
# conſiſts in ſwearing only, will I ever grant a new trial, unlef it 
. 4 appears by deed or writing, or that a witnels, on whoſe teſtimony 
- the verdict was given, were convict of perjury, or the jury at- 
4 tainted ; and it does not appear the witneſs and plaintiff at law 
by were partners; and if the jury had declared they would find for 


1 the plaintiff, the court at common law would have taken order 
il init. The caſe of Hennelland Graham verſus Kelland was matter 
4 in writing ; and in the caſe of Humphreys verſus Payton, it does 
b not appear what the new matter was. Toes verſus Hankey was 
tried in Nottinghamhire, and not in Cheſhire, and went without 
defence; yet a new trial was denied at law, but granted ro 
becauſe the right had never been tried ; but that wee not or 
partiality. Tilley verſus J/harton * differs much. Tilley 8 bill = 
diſmiſſed, and 7/harton's croſs bill came on, and a ſatisfaction 
the bond decreed out of the truſt eſtate that was altered — 
and another trial granted, and that went a contrary way; al 
controverſies this way will never have an end. | | 
Note ; This was firſt heard at the Rolls, and diſmiſſed ; an 


now that decree confirmed on appeal, 
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Brewin verſus Brewin.  __ Caſe 158, 
May 13. 


Ant?, 109. 122. Poſt, 213. 290. 1 Eq. abr. 267, pl. 2. S. C. 1 Atk. 356. S, C. cited by Lord 
H., who obſerves, it is exactly right, as he re reported. Brown's Rep. 194. S. C. cited. 


Man by his marriage ſettlement creates a term for a raiſ- Aterm iscreat- 
ed by marriage 


ing 3000/7. for a daughter and daughters of that mar- — 5 
0 1 0 rale 30001. for 
riage, to be equally divided between them, if more than one, — Nor- 

. N . 92 tions, within 

and to be paid within a year after his and his wife's death. 3 
after the death of the ſurvivor of the huſband and wife, there being one daughter; the father 
deviſes the truſt lands to make good his wife's jointure, and to raiſe 3000 J. for his daughter's 
portion: the daughter ſhall not have two portions of 3000 J. and ſhe dying at the age of five 
years, and the portion to be raiſed out of land, it ſhall not be raiſed for her adminiſtrator, but 
the intereſt or maintenance the child was entitled to ſhall, 


Then he by will (having one daughter, his only child and 
heir) deviſes the inheritance of ſeveral lands to his wife, to make 
up her jointure 300 J. per ann. and for raiſing 3000 J. for his 
daughter's portion, without limiting any time of payment, and 
deviſes the ſaid lands fo charged by the ſettlement with the 
3000 J. to his brother, 


The daughter brought a bill againſt the deviſee of the lands, 
to have the 3000/7. or forecloſure, but died +, pending the ſuit, 
about five years of age, | 


Her mother adminiſters and revives the ſuit, and inſiſted on 
the caſe of the + Earl of Rivers verſus Derby; and that there + 1 Eq. abr. 
. 9 . 268, pl. 7 S. C. 
was no proviſion for maintenance for the daughter, till the por- 2 Vern. 52. 


tion became payable, and therefore it was payable preſently. 8. C. 


The defendant alledged by his counſel, that if the caſe reſted 
on the deed alone, the plaintiff could have no right, and the will 
does not mend it; the 3000 J. * by that is the ſame as the 196 
3000, by the deed, for they do not demand two 3000 l. and 
then it muſt ſtand on the deed. 


As to the time of payment, the will having appointed no time 
at all; but taking it in the moſt favourable ſenſe for the infant, 
it can be conſtrued (being a portion) payable only when ſhe 
wanted a portion, which could not be at five years old ; and 
this caſe is upon the reaſon of all the caſes of debitum in preſents 
folvendum in futuro, and fo within the rule of Pazwlet verſus 


Þ It is obſerved in Eq, abr. that the daughter died within the year. 
Pawlet, 


— —— — — — 
—— — — > — * = 1 * 
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Pawlet, 2 Vent. and the will was only to better the fund, the 
ſettlement being defeCtive in value, and is plainly not ſubſtan. 
tive, but relative to the deed; and if it were, it would be againſt 
them, for being a portion and out of lands, it would ſink for 
the benefit of the heir; and the diſtinction between a deed and 
a will has been exploded even in that caſe. 


Lord Keeper. If it had been a perſonal legacy, it muſt have 
been paid, and that preſently, though the child dies before the 
appointed day, of as a deviſe out of land by the will, though 
no time of payment limited ; but here the will is relative to the 
ſettlement, and both make but one ſecurity; and by the will 
the portion ſhould have been raiſed in a reaſonable time, when 
the child came to want it, but not preſently, though ſhe ſhould 
have had reaſonable maintenance. In the mean time it is with- 
in the rule of all the former caſes. In caſe of a perſonal le- 
gacy, payable at 21, or marriage, I think the court always ap- 
pointed maintenance out of the intereſt of it, but not if expreſsly 
limited otherwiſe in the mean time. And the bill was diſmiſſed 
by the Maſter of the Rolls, and affirmed on appeal; but the land 
was charged with 100 marks per ann. maintenance for the child 


whilſt it lived, 
197 | 

Caſe 159. * Kent verſus Kent. 
1 Wms. 263. (n.) 1 Eq. abr. 2. 3 Atk. 691. Treatiſe on Pleadings in Chancery, 32. 
After dene to N a motion this day made, and debate of the matter, it 
account an : 
abatement of the was held by the Lord Keeper, that where a decree 1s 

/ — 
— "art for an account, and then the cauſe abates by the defendant's 


bis repreſenta- death, his repreſentative may revive as well as the plaintiff, both 
being in nature of plaintiffs. 


tive may revive, 
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if the 
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Bateman verſus Bateman. Caſe 160. 


1 Eq. abr. 149, pl. 6. S. C. Vide 2 Atk. 430. 


Man binds himſelf and his heirs, and dies, leaving a real Whether equity 
0 - g can give relief 
eſtate to deſcend to his heir, ſubject to a mortgage for on the ſtatute 


1 . againſt fraudu- 
years; the heir aliens the real eſtate before a bill brought; and $14 


if the obligee was relievable here againſt the heir, and pur- new ln, 
chaſer, on the ſtatute for preventing fraudulent deviſes, or Ir if + 


he was to be ſent to law to get judgment firſt, was the quel- 4 WG > 


tion. . A. . 


My Lord Keeper thought, that ſtatute being SEPT 4. of a 
new law, the relief on it muſt be at law, and held likewiſe, that 
a bond creditor could not redeem a mortgage for years, without 
firſt having judgment at law againſt the heir, though it might 
have been otherwiſe in cafe of a mortgage in fee. 


Nite ; Chancey al cet jour done relief fur dit flat. en tiel caſe. 


Ive 
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Caſe 161. * Ive verſus Aſh. 


2 Eq. abr. 242, c. 8. S. C. 1 Vern. 98, 99. Caſes temp. Talb. 104. 141 . 3 Wms. 393 . 
Brown's Rep. 125 +. 


The ſtatute of 


ee HE defendant being a captain of marines, agrees with 
extend to mili- 


the plaintiff to ſell it him for 600 J. to be paid ſuch a day 

— & >- agreed on between them, and the defendant agrees to procure a 
— rho rk commiſſion to be figned by the king for the plaintiff by that day, 
bons. to be captain in the ſaid regiment; and the plaintiff gave a bond 
for performance of the agreement, and a warrant of attorney to 


confeſs judgment, which after was entered up. 


The defendant quitted his employment, and gets the commiſ- 
ſion ſigned by the time, and it was left in the Secretary's office, 
and the plaintiff had notice of it ; but he being defirous to go off 
from his bargain, would not take it out; and ſo the captain's 
place was given to another. 


The plaintiff being proſecuted at law, on the judgment, 
brought this bill, and now inſiſted, that by the ſtatute of 
Edw. 6. againſt ſelling offices, the bargain was void, at leaſt by 
the 7th of W. and M. which enacts, That every commiſſion 
officer, before his commiſſion is regiſtered, ſhould take the oath 
there mentioned; that he had not directly or indirectly given 
any thing for procuring the commiſſion, but the uſual fees, which 
the plaintiff could not do; and therefore as to him it was nudum 
pactum, and an undertaking to procure a commiſſion for him muſt 
be intended, ſuch a one as he might have benefit by, which here 
without perjury he could not ; and the defendant being an officer, 
knew of this law, though the plaintiff did not, and ſo it was a 
perfect ſurprize upon him, and he having no benefit by it, 
ought to pay nothing for it. 


On the other ſide it was faid, and the court was clearly of 

the ſame opinion, that this is not within the ſtatute of Edw. 6. 

and as to the other ſtatute, it extendeth only to horſe, foot, and 

200 dragoons, not to the * marines ; and if it did, yet it did not pro- 
hibit ſelling, but only provides, that the officer ſhall take the 

F Theſe are caſes reſpeQing the ſtat. 5 and 6 Ed. 6. in which relief was grant - 


ed. In the laſt caſe a perpetual injunction was granted upon the public policy of the 
law, although the office was not within the ſtatute. 
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oath, and the defendant has loſt the employment, and done 
all that by the agreement he was obliged to do. Suppoſe 
the plaintiff had been obliged to take any other oath, and 
would not have taken it, muſt the defendant have loft his 
money and place? And therefore the court held, that he 
muſt pay the money; and his Lordſhip likened it to a bond, 
pro enſia ment? & favore, which if reduced to a judgment, it is 
not av-idable at law, nor ever relieved here; and the plaintiff 


was decreed to pay the principal, intereſt, and coſts at law, but 
not here. 


This decree was affirmed on appeal to the Houſe of Lords, 
and on enquiry of officers, the marines were not looked upon to 


be within the ſtatute of 7th of Will. and Mary, nor required to 
tate the oath, 


Cr owther verſus Crawley. Caſe 162. 


1 Strange, 415. 508. 2 Strange, 910. 1176. 1195. 1248. 


Man takes a goldſmith's bill from his debtor, when he might A. takes a 


x . i goldſmith's note 
be paid money ; afterwards, and before the bill could be from B. who 


7 . his debt 
received (without any default or negle& of him that took it) the hen he 1 


gold{mith fails; he that took the bill ſhall bear the loſs; and the have been paid 


ready money. 


Lord Keeper thought it ought to be ſo always on a general tak- The goldſmith 
. s ; , fails before the 
ing, unleſs the party who gives the bill warrants it for a certain money could be 


time, for then it is his hazard during that time. 3 
loſs, though no geglect in him. 


O a Eales 


De Term. S. Trin. 1702. 


Caſe 163. Eales verſus England, 


Ante, 71. 1 Vern. 411. 2 Vern. 466. 8. C. 9 Mod. 122. Fitzgibbon, 315. 1 Eq. abr. 297, 
pl. 3. S. C. 2 Eq. abr. 291, c. 9. 8 Vin. 70 to 72. 1 Atk. 46g. 1 Vezey, 107. See alfo, 
2 Vern. 116. 163. 10 Mod. 404. Salk. 236. Brown's Parl. Caſes, 400. 545. 6 vol. ib. 36. 
Brown's Rep. 142. 179, 180, 489. 1 Burn's Ec. Law. (tit. Biſhops) . 


4. deviſes 3007, FLizabeth Heyden made her will, and deviſes in theſe words; J 
wills him to give to B. 300 J. one 1001. whereof he owes me by bond, 
which 1 intended to have given his daughter C. but my will ts, that 


give C. his 


daughter, at 

— he give the ſaid 300 l. * to C. at his death, or ſooner, if there be oc 
there be occa- caſjon, for ber better preſerment, and makes the defendant exe- 
ſion, for her n 15 „7 7 fe , 

better prefer- Cutor. 


ment. B. dies he 4 
before the teſtator; but C. ſurvived, and died at the age of 16 years: this is not a lapſed legaey, 


but ſhall go to the repreſentative of C., B. being only in che nature of a : 
20x B. dies 


+ To the above references may be added the following authorities. 


Bland v. Bland, MSS. in Can. 24 Feb. 1745, Reg. Lib. fol. 319. A. 1745.— 
Dame Ann Bland having lands ſubject to an equitable charge of 4000 J. and to 2 
mortgage of 4000/. executed by herſelf, deviſed to her ton Sir John Bland, his 
heirs, executors, adminiſtrators, and aſſigrs, all her manor of Withington, and other 
real and perſonal eftate whatſoever, adding the following clauſe ; © And it is ny 
2 regugſt to my ſon, in caſe of failure of iſſue of dis body, that my ſon 
would, in his life-time, ſettle the ſaid eftate, or ſo much thereof as he ſhould fand 
ſeiſed f at bis death, that the ſame may come to and be enjoyed by my daughter and 
the heirs of her body, and in failure of iſſue, with divers remainders over, and made 
her ſon executor. It was held by Lord Hardwicke to be no truſt, inaſmuch as the 
words, ſo much as be fpould die jeiſed if, gave him the abſolute ownerſhip, and the 
other expreſſions amounted to nothing more than words of recommendation, leaving 
it to the diſcretion of the party whether he would comply with her requeſt or not. 


Cunliffe v. Cunliffe, Can. MSS. Eafte- Term, 7th May, 1770, Coram Lords Commiſ- 
Koners Afton and Smith, Reg. Lib. fol. 439. A. 1769, —— The teſtator, Sir E. Cunliffe, 
deviſed certain ſugar-houſes and Rock i: trade unto his ſon Sir E. Cunliffe, the plan- 
tiff's brother: nevertheleſs, in caſe Sir H. ſhould die without a ſon, he recommended it to 
him to give and deviſe the ſaid premiiies unto the plaintiff Sir R. Cunliffe, It was held, 
that the word reccmmend was not ſofiicient to raile a truſt in fayour of the plaintiff, 


Le Miitre v. Banniſter, in Can. ISS. 26 November, 1770. — The teſtatrix gait 
her fortune to Captain Reach, and if he ſhould die without iſſue, the recommended if 
to him to do juſtice to A. and her children, if he ſhould think them worthy of it; but 
if any unforeſeen accident ſhould make the whole, or any part, acceptable or ſervice- 
able to him, he might diſpoſe of it, if he ſhould think fit. It was held to be 10 
truſt, 


* Pierſon v. Carnet, at the Rolli, MSS. March th, 19786.,-7þn Garnet, late Biſhop 
2 7 Je 7 * of Cheher, by Bins will, dated 12th Ocreber, 1780, gave his perſonal property 1 
22 tr . , 7. Salt, Eſq; in truſt to pay ſeveral annuities, and then proceeded 8 follows * 

| ſubject to the ſaid annuities, it is my will, that the ſaid S. Salt, his executors, Se. 

geen PA Arne ſhall and do pay, or permit and ſuffer my kinſman g. Pierſon to receive the whole 

er gi . 2 of the reſidue of the proceeds, intereſt, and profits of the ſaid fund, ſo to be placed 

L out at intereſt, after the payment of the ſaid annuities, for and during the term 9 

11 Pref F "> #0 his natural life, with the full benefit of the ſaid annuities, if they, or any of _ 
ſhall ceaſe during his Ire; and from and after the death of the 1aid annuitants, I 


Peer tonne Ces queath the ſaid refiduc to the faid P. Pierſon, his executors, adminiſtrators, 1, 
a0! 


s 4 fo 2 a, 71 . aflignsz and it is my dying requeſt to the ſoid P. Pieſen, that if be fall di lasvig 
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B. dies before the teſtatrix, and C. ſurvived the teſtatrix; but 
died about the age of 16 years, and the plaintiff takes adminiſtra- 
tion to her; and the queſtion was, Whether this be not a void 
legacy, B. dying before the teſtatrix ? 


1 


„ 

» It 
having iſſue living at his death, that the ſaid P. Pierſon do diſpoſe of what fortune be 

[ Hull receive under this my vil! to and among the deſcendants A. my tate aunt Ann Cop- 

l inzer, his grandmother, in ſuch manner and proportions as be ſhall think proper 

The bill was filed by P. Pierſon, the refiduary legatee, againſt the ſeveral deſcendants 

at of Ann Coppinger, and other neceſſary parties, praying the uſual account, that the 
nieht of the plaintiff to the reſidue of the teſtator's fortune might be declared 

— eſtabliſned, and other neceſſary directions. Four queſbions aroſe at the hearing, three 

. of which did not reſpect the preſent point. The firſt queſtion was, Whether the 


words uted in the recited clauſe were recommendatory only, or imperative, ſo as to 
raiſe 2 truſt in favour of the deſcendants of Ann Coppinger ? 


Mafter of the Rolls, after ſtating the material clauſe in the will, and the ſe- 


75 yeral queſtions, decreed as follows, in reſpe of the preſent point: —““ With re- 
gad to the firſt and moſt material queſtion, if it is one of thoſe duties of im- 
es derſect obligation only (as the Civilians term them) which bind the moral cha- 


rafter of man, but in which this court cannot interfere, it will not entitle me 

to do ſo in the preſeut caſe, who cannot go beyond thoſe rules which have bound 

courts of juſtice : it is better to adhere to thoſe principles upon which others 

— have decided, than to vary from them, by ſpelling out little circumſtances in a caſe 
ö a: the ground of determination. The principles appear to be theſe, as recognized by 
1 Lord Thurle20, in the authorities of Harland v. Trigg, and Wynn v. Hawkins, * that 
where the property is certain, and the objects to whom it is given are certain, there a truſt 
be created; and it would be a lamentable circumſtance if this court was to raiſe 
Gft:nftions upon ſuch flight words as pcto, rogo, fidei tuæ committo, and ſuch expreſ- 
hons of the civil law: if deciſions of caſes were to turn upon ſuch grounds, pro- 
perty would be without any rule whatſoever. The principles were not firſt laid down 
by Lord Thurlowo, but extracted by him with great wiſdom from the deciſions of his 
predeceſſors upon points of this nature. I with to refer to a caſe which I have not 
heard cited, Richardſon v. Chapman, which was firſt heard before Lord Nortbington, and 
atzerwards in the Houſe of Lords; it is accurately ftated in 1 Burn's Ecclefiaſtical 
Law (tit, Biſhop) : that caſe aſſerts, that in this court a requeſt in a will is at this 
day imperatives but there muſt be a particular object named or pointed out with cer- 
tente. It may be right to examine whether theſe principles have been ſupported or 
myugned by former deciſions, and how theſe caſes came to be ſo decided. As to the 
general rule, it may be ſuſficient to refer to Harland v. Trigg, and Vynmn v. Hawhinss 
Az to the other authorities which have been cited, there is one which takes a diſtinction 
er appoſite to the point in queſtion; it is 2 Eq. abr. 291. Palmer v. Scrib (8 Viner, 
23g.) Though this book is not a book of the firſt authority, yet the caſe contains 
ſ much god tenſe, as induces me to rely upon it, in conjunction with the other 
authorities, and conforms to the opinion I have formed in the preſent caſe, As to 
Bland v. Bland, that caſe falls within the rule, the property wvas not certain, being the 
wiole of what the deviſee ſhould be ſeiſed of at his death; it was leaving the party an 
zbſolute controul over it during his life; one of the branches neceflaiy to create a 
truſt waz manifeſtly wanting, As to Cunliffe v. Cunliffe, that the deciſion of that 
Gale breaks in upon my opinion, I readily admit: 1 cannot diſtinguiſh that caſe 
from the preſent, and the decree 1 ſhall pronounce is in direct contradiction to it. 
it is abſurd to lay a ſtreſs upon the word recommend, in the one caſe, and not 
upon © it is my dying requeſt,” in the other; to ſay that one expreſſion ſhall create 
a truſt, and the other not, when they are equally ſtrong, The ground upon which 
I vet rid of that caſe is, that the Lords Commifſioners, in delivering their opinions, 
reſted upon Bland v. Bland, and Pynſent v. Pynſent (which is not to be found): 
tha: caſe of Cunliffe v. Cunliffe was not like Bland v. Bland ; certainty of the property, 
4 main circumſtance, was wanting in Bland v. Bland, and therefore it was erroneous 
u adopt it in Cunliffe v. Cunliffe. Glynn v. Harding is preciſely in point: the reaſons 
re not fully reported by Atkyns, but the words were J defire, and they were held 
imperative. Therefore, where theſe two circumſtances concur, the certainty of the 
Foperty, and the certainty of the object to whom it is given, all the caſes, uniformly 
0 2 determined, 
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It was ſaid for the plaintiff, that C. was in nature of Ceftuiqu 


Truf?, and therefore the legacy not loſt by the death of the truſtee were giv 
before the teſtatrix, and ſhe could not mean any benefit to 2 gpne Ove 
becauſe if a match had offered he would have been compellahi an 
to pay it before his death. words of 
On the other fide it was ſaid, the gift was to B. and the e 
truſt for C. only for particular occaſions, which by her death are lord by 
at an end. Suppoſe B. had ſurvived the teſtatrix ahd C. could truſt here 


her executor have taken it ſrom him? The caſe of Lord Kenny 
verſus Duke of Bedford, was the ſame caſe of a real eſtate, that 
the deviſee ſhould at his death deviſe the lands to the Lord Gy. 


ing, and per Lord Nottingham decreed only a recommendatios 3 
— . 5 


not a truſt, Le. 212. 
: 11. 1 Broy 
For the plaintiff it was farther urged, that the queſtion here ch; 
was only between the adminiſtrator of C. and the executor of NE 
Elizabeth; ſuppoſe the uſe had been given to B. for life, and the 
after to C. though B. had died before Elizabeth, yet C. woull before par, 
have had it preſently, and the deſire is abſolute to give C. at his and the or 
death. A man gives 200 J. to the mother, willing her to de. hon of B. 

viſe it over to the daughter, it was decreed at the Rolls it ſhoul 
20 to the repreſentatives of the daughter, and that decree was 
affirmed by my Lord Somers. It hap 
33 : | particularl 
The Maſter of the Rolls ſaid, there is in the will a deviſe d dh the 
. . — 
all the reſt and reſidue not before deviſed, therefore this cannot I , not to b 
go back to the executrix as a lapſed legacy; but is, as ifi | 
On the 
determined, except Cunliffe v. Cunliffe, which cannot be relied on for the reaſons men- 
tioned, warrant me to pronounce that it is a truſt. As to Le Maitre v. Baoniſfn, to have ſu 
the words were © to do juſtice to A. and her childrenz* but if any circumſtance th . 
ſhould make it neceſſary, the deviſee was to be at liberty to diſpoſe of it: one of the ue Temal 
circumſtances was wanting, for the deviſee had the ſole power over it during life. + Allen 28 
« With reſpe& to the difficulty and impracticability of carrying this truſt into ere. : 
cution, that argument has no weight with me. Suppoſing an expreſs truſt had bee a0 other 1; 
inſerted in the will in favour of the deſcendants, it muſt have been executed, though 
it would have been attended with all the trouble and impracticability, as urged in thi My I, 
caſe : however arduous the truſt, this court is bound to execute it, as well as it at, Lor. 
The argument, that being once given, it cannot be given again, in analogy to the Vice with 2 
rule, that a-fee cannot be mounted upon a fee, is begging the queſtion, for word 
creating a fee have, in innumerable inſtances, been cut down by ſubſequent words is ſtated to th 


an inferior eſtate. I think no ſtreſs can be laid upon the words executors, admi- 
niſtrators, and aſſigns; it would be equally reaſonable to lay a ſtreſs upon the etal 
for life in the rreceding clauſe. ; 

« Theſe reaſons, and the authorities, operate ſo ſtrongly upon my mind, as to induce 
me to pronounce, that the words are imperative, ſo as to create a truſt in favour ct 
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were given to B. for life, then to C. then it would certainly have 
gone over, and C. might have had a bill for it in his life, if 
there had & been occaſion, and he had ſurvived Elizabeth; and 
words of recommendation and defire in a will, are always ex- 
pounded @ deviſe, and here B. is but a truſtee, which will not 
prejudice Cſtuipue Truft : if the truſtee die without heir, the ue. 
lord by eſcheat will have the land at law, yet ſubject to che Zee 


202 


444 ge. 4h. 
truſt here ; therefore he decreed it for the plaintiff, A 
Rook verſus Rook. Caſe 164. 


2 Vent. 28 5. 1 Freeman, 519. S. C. 1 Eq. abr. 210, pl. 17. 8. C. 1 Eq. abr. 210, pl. 16. 
1 Lev, 212. Cro. El. 159. 2 Vern. 461. S. C. 560. 633. 3 Wms. 56. 3 Atk. 4386, 1 Ves. 
11. 1 Brown's Parl. Caſes, 108. Cowper, 808.— contra, 3 Mod. 228. 8 Vin. 294, pl. 7. 2 Bur- 


ds, 912. 


O deviſes Black Acre and White Acre to A. and after by 2 _ — fee, 
. . . , I & 
the ſame will deviſes to B. his executor, all his lands not Acre to B. for 
3 3 | . life, and deviſ 
before particularly diſpoſed zf, to be fold for payment of debts ; „ . % n 
and the only queſtion was, Whether this would paſs the rever- _ _ before 
. . evi to b 
fion of Black Acre and White Acre? Gold fo . 
a ; ment of debts z 
by this deviſe of all bis lands, &c. the reverſion of Black Acre paſſes to C. 


[t was argued, that it ſhall not, becauſe all the land, not before 
particularly diſpoſed of, is excluſive of the lands before deviſed, 
tzouzh the whole eſtate in them is not deviſed, and that an heir 
is not to be diſinherited on doubtful words, 


On the other fide it was faid, theſe words were only meant 
to have ſuch eſtates as had been before deviſed, not to exclude 
the remainder of them from paſſing, for which was cited 
Alen 28. Hely verſus Hely, 3 Mad. 228. and the teſtator had 1 Vide 3 Was 
no other lands left to deviſe but the ſaid reverſion. [FER 


My Lord Keeper was clear the reverſion paſſed; and on ad- 
vice with all the judges of C. B. they all held fo too, on a caſe 
Fated to them for their opinion, 


O 3 


De Term. 8. Trin. 1702. 


203 
Caſe 165. * Mrs. Aſh's Caſe. 
Eq. abr. 278, 6. 8. C. 
If one marries RS. Ahh was committed as a lunatic, and whilſt ſhe Was 
eee under commitment, was forcibly taken away by Mr, 


is under the 

n_ 8 «x com-Parker, and married to him (for which contempt to the court 
1 E 0 

court; this is he was committed) and the marriage controverted in the Spiri. 

a contempt, for . . ( 

1 per- tual Court, and ſhe was now brought into court to be inſpect. 


—— ed; and on her inſpection, my Lord Keeper was of opinion ſhe 


mitted, and was in her right mind; and the queſtion was, Whether ſhe 
marriage is no . 

ſuperſedeas of the ſhould be diſcharged of the commitment, and left to her huſ. 
fax to rk, band; or if ſhe were to be continued under commitment, if 


him or her out her huſband Parker ſhould be the committee ? 
of the cuſtody 


of the committee. 
Sir Thomas Paws ſaid, ſeveral married women have been com. 


mitted, and cited one Grono's caſe in 1698 ; he married, and 
after was committed to his liſter, and on a proſecution the mar. 
riage declared void in the Spiritual Court ; for marriage, though 
it were an undoubted one (which this is not) does not take her 
out of the committee's cuſtody ; and there is no caſe makes 
any diverſity between a married woman and another ; for the 
huſband himſelf hath not the commitment as huſband, when he 


1s committee, 


Sir John Hollis cited Clark's caſe, where the marriage was 
difowned ; and Emerton's caſe, where, on trial before the Lord 
Hales concerning her marriage, the woman was ſequeſtered, 
but indbam was againſt it; and in Bicknal's caſe the woman 
was left at liberty. Mr. Fane's wife was at firſt committed to 
a ſtranger, and after to her huſband, 


Lord Keeper. Though ſhe is not out of order now, ſhe may 

be again; the commitment is regium munus, not a prerogative, 

204 but a duty; and the marriage, though * good, is no ſuperſedeas 
to it, as was held in Fars's caſe, but is controverted; but 1 

think 
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tered, w 
often, he 


In Curia Cancellariz. 


think ſhe ought not to go back again to the ſame commit- 
ment, though I will not now diſcharge her from it ; ſuppoſe ſhe 
did contract when mad, and agreed and conſummated when 
ſober, it would be good, 


Sir John Cook being aſked, if he had known the party ſequeſ- 
tered, where the marriage was conſummated, anſwered, Yes, 
often, how elſe ſhall the marriage be controverted ? 
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8 Henriques verſus Franchiſe. 
2 Eg. abr. 740, HE defendant had ſtock in his name in the Zaft- India 
oy company, in truſt for the plaintiff, and a bond in his 


own name from the company, but in truſt for the plaintiff; and 
the plaintiff being beyond ſeas, drew a bill on the defendant, and 
promiſed to ſend him in effects wherewith to pay it. 


The defendant accepts the bill, and aſter, but before the day 
of payment, the plaintiff fails, and afterwards the defendant ſells 
the Rock and bond (at great diſcount) at the then current 
price, to enable him to anſwer the ſaid bill. Two years after, 
the plaintiff comes to him to fel] and reimburſe himſelf ; the 
ſtock and bond roſe in value, and now on a bill brought for 
an account, the queſtion was, If the defendant ſhould account 
according to the value he fold them at, or according to the then 
current value ? 


Per Cir, The want of effects was ſufficient to juſtify the 
ale without orders, for ſo much as was neceſſary to pay the 
bill ; but the ſtock lone appearing ſufficient for that purpoſe 
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without the bond, the defendant muſt anſwer the value of that, 
as it was when * the plaintiff gave directions for the ſale, and 206 
decreed accordingly. | 


Wood & Ux' verſus Fenwick & Ux'. Caſe 167. 


Eq. abr, 170, pl. 2. S. C. 2 Wms. 204. ; 
& Jac plaintiff Mod's wife, as heir to her brother, had an One being poor 


: drawn in to fell 
in Newcaſtle deſcended to her, which was let at an — 4 
60 J. her a: 1. but was ſubject to a mortgage. The plaintiffs „ 2 
being p were inveigled to fell this inn, and all their intereſt 2 he 
therein, the defendant Fenwick, for 801. and after brought a 
bill ſur relief againſt the mortgage, and all other his debts; and 
at the end of the bill pray relief on the whole matter, and the 


adminiſtrator was made a defendant, 


On hearing of the cauſe, my Lord Keeper was of opinion, 
that though the purchaſe was not a fair bargain, yet no ſuch 
fraud appeared as to ſet it aſide, | 


Then the plaintiffs inſiſted, that if the court would not ſet 
aſide the conveyance, yet they had a right to have the perſonal 
eſtate applied to exonerate the mortgage, which they had not 
ſold to the defendant, nor received any conſideration for it; and 
therefore having the adminiſtrator, and all proper parties be- 
fore the court, were proper to aſk a decree to have ſo much 
out of the perſonal eſtate, as Would have exonerated the mort- 
gage. 


My Lord Keeper ſaid, he thought the bill not proper for that 
purpoſe; but declared, if it had, he ſhould not have extended 
that matter ſ far; for that the equity that an heir has in ſuch 
a caſe, is only for the ſake of the real eſtate deſcended to him, 
that that may be clear to the family ; and here the heir having 
parted with the real eſtate, has no right to the perſonal eſtate, 
which he might have demanded to exonerate his real eſtate, in 


cale he had kept it; ſo the bill was diſmiſſed, 
Jeſſon 
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Caſe 168, * ſeſſon verſus Eſſington , 


2 Eq. abr. 32 1, c. 9. S. C. Poſt, 251. contrd, 2 Vern. 512. 638. 1 Wms. 425. 2 Wms. 420. 
3 Atk. 370. 


132 w N this caſe, my Lord Keeper was of opinion, that by a 
rin 
houſehold goods, I deviſe of all rings and houſchold goods, plate uſed in the 
ate uſed in the 0 0 
ouſe does not HOufe did not pats, 
als. . o 1 . 
: Another point debated was, if a freeman of London dies, leav- 


ing ſeveral orphans, and any of them die under age, whether 
his part is by the cuſtom to go to the ſurvivor. 


Vernon for the plaintiff argued, that it did by the cuſtom go 
to the ſurvivor, and had known a caſe where one married an 
orphan, and made a ſettlement on her, and ſhe after died under 
age, her fortune went to her ſurviving brothers and ſiſters, and 
her huſband could not have it; it was admitted by the court 
and counſel, that the father's will in this caſe (which gave it to 
the ſurvivors) did operate nothing, becauſe they did not claim 
under him, but by the cuſtom paramount the will ; though a 

Caſes temp, Caſe was cited temp. Eliz. where it was held, that the father 


. g 1 1 
9 3 may deviſe the orphanage part of a chi!”!, if he die within age, 


; -"__ 318. ſo that it be not to the prejudice of another orphan, 


Afterwards 5th, 1702, the recorder certified the cuſtom to 
be, that if the orphan ſon dies before 21, his ſhare ſurvives 


+ Kelly v. Pacolett, MSS. at the Rolls, 11th July, 1763. Reg. Lib, fol. 529. 
A. 1762. 

The late Ducheſs of Bolten deviſed (inter al ) all her howſebold furniture to the de- 
fendant : the plaintiff was appointed her executor and reſiduary legatee. She was 
poſſeſſed of a very conſiderable quantity of plate, ſome part of which was in com- 
Mon uſe, and another part of it generally locked up, and had been uſed very rarely ; 
ſhe had alſo a library of books, and a quantity of ornamental china. The queſtion 
was, Whether any, and which of theſe articles paſſed to the defendant Mr. Palett, 
as bouſcbold furriture ? The perſon who drew the will gave parol evidence, that the 
teſtatrix did not mean that the plate ſhould paſs, but the court rejected it. The 
Maſter of the Rolls, after a long conſideration, held that the library did not paſs, 
bat that all the plate did; that it was a matter of no weight, whether the plate was 
in ordinary uſe or not, nor whether it ever had been in uſe; for if a perſon of 
quality buys plate, it will fall under the denomination of beuſebold furniture, although 
it was never uſed ; but on the other hand, if a tradeſman buys plate with a view to 
profit by it in the way of ſale, and afterwards uſes it occaſionally, it will not paſs. 
His Honour alſo determined, that the ornamental china paſſed as bouſehold furniture, 
but ſecs as to gloves and matbematical inſtruments. ſo 
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and if a female dies unmarried, and within the age of 21, 
her ſhare ſurvives likewiſe, and the orphan cannot give it away 
by will. 


Feaubert ver/us Turſt. | Caſe 169. 


13 Viner, p. 411, pl. 1. 2 Eq. abr. 475, e. 1. (a) S. C. Cro. Car. 365, 1 Wms. 431. 1 Atks. 
19 and 47. 
O. a marriage of two French people in France, the con- An agreement 


made at Paris 


tract was, That the huſband ſurviving the wife, ſhould on the marriage 
have two thirds of her fortune for life, (whereas by the cuſtom —— ding 
of Paris, where they married, he would have had but a moiety) — 
and 309 livres in the firſt place, by way of preſent, and that the here to beexe- 
reſt ſhould * go according to the cuſtom of Paris; after, they rn N 
fled hither from the perſecution ; and ſeveral years after the wife 208 
died, her relations brought a bill for an account of the eſtate, and 


to have the benefit of the ſaid contract. 


It was objected they could not bring over the French law 3 Wms. 351. 
hither, but muſt now be governed by the laws of England, 
where the huſband ſurviving is entitled to all the wife's per- 
ſonalty ; at leaſt, there was no colour to carry it further than 
the ſum ſtipulated in the contract, and not to that which was left 
to go according to the cuſtom of Paris, which is only a local 
law, and therefore they could have no benefit of it here. 


+ It was anſwered, that marriage contracts are to be ſupported f; Viner, 511. 
in all countries, without regard to the place where made; and . 
that this contract did extend to the whole fortune of the wife, 
and not only to the particulars mentioned; and the ſaying the 
reſt ſhould go according to the cuſtom of Paris, is as much as 
if the cuſtom had been recited at large, and that the fortune 
ſnould go fo, i 


My Lord Keeper decreed relief only as to the ſum ſtipu- I Broms Parl. 


. aſes, 38. 
lated ; but on appeal to the Lords, they had relief for the where the caſe 
whole 1s much more 

. fully and cor- 


rectly ſtated. 
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ſecured 


ſe 
Caſe 170. Croyſton verſus Banes. 1 
O 
Poſt, 374+ 526. 534. Gilb. Chan. 237. S. C. Gilb. Caſes in Equity, 35. Eq. abr. 19. ot 
S. C. pl. 3. 2 Eq. abr. 44, c. 6. 47. 15. 1 Wms. 618. 2 Vezey, 441. 1 Bacon's Abr. 
(tit, Agreement) 6. Brown's Rep. 404. 8 of 
w ot = : N this caſe the Maſter of the Rolls declared, that if a bill Cc 
rought to hav 
execution of a be brought here for execution of a parol agreement, which ye 
l I t . 5 . 
n is in no part executed, if the defendant does by anſwer confeſs 
anſwer confeſſes 6 - : 
—— the agreement without inſiſting on the Statute of Frauds and 8 
without inſiſt- Perjuries, the court will decree an execution of the agree- ch 
ing on the Sta- : ; 
tute of Frauds, Ment, becauſe when the defendant confeſſes it, there is no dan« tal 
Sc. the court . . . . : 
will decree an Ser of perjury, which was the only thing the ſtatute intended os 
execution, be- v : 0 
cauſe no danger — 1 i 
of perjury. _ 
209 his 
Caſe 171. * Martyn verſus Kingſly. hay 
| 8 i the 
It one truſts his | by this caſe a difference was made, where a man truſts his the 
ſcrivener (who . 5 . 
puts out money ſcrivener (who puts out money for him) with the cuſtody deb 
= a> 4 Sager? of his bond, and where with the cuſtody of his mortgage ; in 
the cultody o 0 . . 
his bond, and the firſt caſe, if he receive the money, and delivers up the bond, x 
— crea this ſhall bar the obligee ; not ſo in the caſe of a mortgage, cut: 
2 1 becauſe a legal eſtate is veſted, which cannot be diveſted with- the 
* up , 
4 2 fees obligee is barred Out alignment. aſſig 
26.5. as againſt the ob- amo 
12 leer for ever; ſecus in caſe of a mortgage, becauſe a legal eſtate is veſted, which cannot be diveſted f 
J £75. without aſſignment. 4 t 0 
4 2 So * fn, ang Zed. . HA. . 5 
— 4 bein 
Caſe 172. Rudyard ver/us Neirin & Ux'. ſenta 
upon 
2 Freeman, 262. S. C. 2 Eq. abr. 137, c. 3. S. C.— contra, 3 Wms. 199. (n.) joint 
A woman hav- HE defendant Hannah being daughter of Mr. Hampton, vivor 
ing 1200/7, in ; ; 2 
poſſeſſion, and on a marriage treaty between her and the plaintiff's teſ- ſhe, | 
1200 l. in the 5 2 . : : b 
r ſon Thomas Rudyard, in conſideration of 12001. paid, or moiet 
Londen, on her marriage, the huſband's father, in conſideration of this fortune, ſettles 240 J. per 
ann. jointure on her; the huſband dies, and the wife adminiſters to him, and the repreſentatives of E 
the huſband's father bring a bill for the 12co/. in the chamber of Londen, the father being, as al- 
ledged, a purchaſer of it by the ſettlement. Bill diſmiſſed, the huſband having done nothing to alter took 
the property in his lite-time, * 28 
v7 EY Un ; othery 
Þ Vide 23G. 3. cap. 58. which direQs that al! agreements ſhall be made upon 
ſtamped paper, true, 
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ſecured to be paid to the father and ſon, or one of them, in 
part of her portion, and in conſideration of 1200 J. more, due and 
owing to her by the chamber of London, and other expectancies 
out of the perſonal eſtate of her father, and in conſideration 
of 5s. a ſettlement was made on her by way of jointure, and a 
covenant in the deed, that the jointure lands were of the clear 
yearly value of 2407. per ann. 


The marriage was had, and Thomas Rudyard the ſon died 
inteſtate without iſſue, and without making any alteration of 
the debt due from the chamber of London to his wife ; ſhe 
takes out adminiſtration to him, and afterwards intermarried 
with the defendant, 


Thomas Rudyard the father died, having made his will, and 
his wife executrix, who never demanded this * debt, but died, 
having made her will, and the plaintiff her executrix ; and 
there having been, a little before the death of Thomas Rudyard 
the father, an act of parliament made for turning the chamber 
debt into a perpetual intereſt, 


The plaintiff, as executrix of Mary Rudyard, who was exe- 
cutrix of Thomas Rudyard the father, brought this bill againſt 
the defendants to have an account of this debt, and to have it 
aſſigned to her, for that, as it was alledged, the ſettlement did 
amount to an agreement, that the father ſhould have the bene. 
fit of this debt, the ſettlement being made by him, and this 
being part of the conſideration, and therefore ſhe, as his repre- 
ſentative, entitled to the benefit of it; or if it ſhould be taken 
upon the wording of this deed, that the father and ſon were 
jointly entitled to it, the fatter would have the whole by ſur- 
vivorſhip; or if it were to go equally to the father and ſon, 
ſne, as repreſentative of the father, would be entitled to a 
moiety of it. 


The defendant inſiſted, that when he married his wife, he 
took this-debt to be her own, and that this did not amount to 
an agreement, that either father or ſon ſhould have this debt 
otherwiſe than as it did belong to the wife; and though it is 
true, he as her huſband might have diſpoſed of it, yet having 

done 
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done nothing of that kind, it does now belong wo the wife that 
has ſurvived him ; and of that opinion was my Lord Keeper, and 


diſmiſſed the bill, 
211 : 
Caſe 173. Barlow & Ux' verſus Heneage. 
9 December. 
® Eq. abr. 283, c. 2. S. C. 
A father makes HE caſe was, George Heneage made a voluntary ſettle- 
1 ment to truſtees and their heirs, in truſt, that they ſhould 


tlement to truſ- 

ark us _ receive the profits, and put them out * from time to time for 
receive the pro- the increaſe of the fortune of his daughters J/inifred (the now 
3 co he plaintiff) and Cicely; and if either of them died before 18, or 
—_— oof => marriage, the whole to go to the ſurvivor, and entered into a 
daughters A. and bond of 2000/7. penalty to the ſame truſtees, to pay 1000/7. to 
. them at a certain day, in truſt for the ſaid daughters, but kept 


to the ſame both deed and bond in his own power, and received the profits 
truſtees to pay 


them 1000/. at of the eſtate till his death. 


a certain day, in 
truſt for the ſaid daughters, but kept both deed and bond by him till his death, and received the pro- 


fits ; and then by will taking notice of the bond, gives legacies to A. and B. in ſatisfaction thereof, 
and the ſurplus of his perſonal eſtate to his ſaid two daughters, and His four younger children; vet 
A. and B. electing to have the benefit of the ſettlement and bond decreed for them, and an account 
of the profits from the date of the ſettlement, and the 1000 J. with intereſt, from the time it was 


payable by the bond. 

Afterwards by will, taking notice of the faid bond, he gives 
to his ſaid two daughters, legacies in full ſatisfaction of the 
benefit of the ſaid bond; and the ſurplus of his perſonal eſtate, 
after debts and legacies paid, to go equally between the ſaid 
daughters, and his four younger children, 


The plaintiffs brought this bill to have an account of the 
perſonal eftate, and a ſatisfaction for the profits of the ſettled 
eſtate, from the date of the ſettlement, and the 1000 J. with in- 
tereſt, from the time it was payable. 


It was objected, that the ſettlement and bond being both vo- 
luntary, and always kept by the father in his own hands, and fo 
might have been deſtroyed when he pleaſed, were to be taken 
only as a cautionary proviſion, in caſe of ſudden death, and 
therefore they ought not to have either profits or intereſt, far- 
ther than from the death of the father ; and the rather, for that 

10 otherwiſe 
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otherwiſe it would ſwallow up all the perſonal eſtate, and leave 
the younger children unprovided for. 


But my Lord Keeper ſaid, theſe were the father's deeds, and 1 Ack. 625, and 
he could not derogate from them ; but at laſt the defendants 2 
agreed to ſet the profits of the lands received during the father's 
life againſt the two daughters maintenance, but inſiſted to have 
intereſt on the bond for the time the money was payable, and 
it was decreed accordingly. 


* Earl of Peterborough ver/us Ducheſs of Norfolk. 6.5: yo a 


N this caſe my Lord Keeper declared his opinion, that de- Depofitions 


taken in a cauſe 


poſitions taken in a cauſe where tenant in tail is party, wherein tenant 
. , , n . in tail, or th 
cannot be read againſt the iſſue in tail. But Note ; This was father, is — 


8 LS , tenant for life ; 
extrajudicial, and not the point in queſtion, for the caſe at the nant or ul A 


bar was of tenant for life, with remainder to his ſon in tail; ſon cannot be 
read againſt the 


and the depoſitions were taken ina cauſe, wherein only the father, ſon. 
tenant for life, was party. 


Button wer/us Price. Caſe 175, 


Poſt, 295. 1 Brown's Parl, Caſes, 70. 590. 
HIS cauſe was heard by default in Chancery, and this No proofs to be 


di 

decree made abſolute by default; and the defendant Houſe of Lords 
brought an appeal before the Lords, but the proofs not having which were not 
made uſe of in 


been read below, they would not ſuffer them to be read above; Chancery. 
ſo the appeal was diſmiſſed. 


De Term. 8. Hill. 1702. 
213 D E. 
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Caſe 176. Warr verſus Warr. 

26 February. 
Antè, 109. Eq. abr. 267, 3. S. C. 
Portions pro- PON a marriage ſettlement, the "Ea had power to 
ES. : 
—_ 3 raiſe a term for 99 years, in lands, not exceeding 2000. 


8 de per ann. for railing portions for younger children, vi. to the 
by 


paid at fuch eldeſt of the younger ſons 10007, and 5001. apiece for every 
time as the truſ- 


tees ſhall think other younger ſon, and fo for the daughters, to be paid at ſuch 
1 time as the truſtees in their diſcretion ſhould appoint, for their better 


dying at ſeven- naintenance and preſerment; the father limits a term accord— 
teen before any 


appointment, ingly, and dies, leaving two ſons and two daughters ; the youngeſt 


tion ſhall . . : 
— the in in- ſon is put out to a ſea captain, and dies at ſeventeen, the truſtees 


heritance; but . . as 0 ons 
a2 pong og having made no appointment f yment of his portion ; the 


and a ſum paid daughters attained 21, and the truſtees appointed their portions 
in placing him : : ; : 5 
out apprentice, to to be paid, which was done accordingly; and they likewiſe in- 


1 ſiſted on having a ſhare of the youngeſt brother's portion. 


The eldeſt fon brought this bill to have the term aſſigned to 
him, his brother being dead before he had occaſion for his por- 
tion, and before any appointment by the truſtees, and therefore 


it ought to ſink in the inheritance for his benefit. 
The 
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* The Maſter of the Rolls was of the ſame opinion, and decreed 
the term to be aſſigned the plaintiff, but it was agreed all the 
children were to he maintained out of the truſt eſtate, they 
having no maintenance appointed in the mean time, and what 


had been employed for putting out the younger ſon to go out of 
the truſt eſtate, 


214 


Attorney General, at the relation of Hindley, "— 177· 
verſus Sudell, Heſkith, and Scarſbrick. CEL 


HE defendant Heſtith, ſeiſed of a manor with an ad- A. mortgages 
T vowſon appendant, makes a mortgage of the ſaid manor — 


an advowſon 


dan 
in fee (which mortgage after came to the defendant Scarſbrick) ; te. at) 


then he preſented one B. by ſimony, and B. was for that reaſon 2 22 C. 


imony; and 
refuled by the biſhop ; then he preſented the defendant Sudell, G. being hor tha 


ſ fuſed b 
and he was inſtituted and inducted. _— biſhop, 2 
preſents D. who is admitted, Sc. but after reſigns, and is again preſented by A. and B.; the relator 
having got an aſſignment of the king's title for the ſimony, brings m_— Impedit and a bill in this 


court, that the mortgage may not be ſet up, nor given in evidence ag him at law, and decrees, 
accordingly. 


The relator Hindley being informed of B,*s ſimony, applied 
for the king's title, but before he had got it Sudell reſigned, and 
was again preſented by Heſtith and Scarſbrick. 


The plaintiff brought a Qua. Imp. and alſo this bill, to diſ- 
cover if it was not agreed, that notwithſtanding the mortgage, 
the mortgagor {hould preſent, and to be relieved; and that the 
mortgage might not be given in evidence at law. 


+ As to the diſcovery of the ſimony which the bill ſought, the 1 Vid. Brown's 
deſendants demurred, and it was allowed by the court. Rep. 96. 


But as to the other matters, it was urged for the relator, 
that if this court will not aſſiſt, the Statute of Simony will f 
lgnify nothing; and that this court helps * the king to an equity 213 
of redemption, being entitled by forfeiture for treaſon ; it was 
kewiſe urged, that the mortgagee is but a truſtee for the mort- 
84gor, and in this caſe the mortgagee joined with the mort- 
gagor, which ſhews he did not do it as inſiſting on his own 
ht: and the policy of the law is, that one who has been 
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+ Ant, 75. guilty of ſimony, ſhall not be admitted to preſent again. 4 4 


mortgage here is conſidered only as a ſecurity for money; now 
the mortgagee's money is never the better ſecured, and it is 2 
thing not ſaleable, and therefore the mortgagee is not to have 
preſentation ; and all that is ſought is but to remove an impe. 
diment to try a title. 


On the other ſide it was faid, the mortgagee is not a truſtee 
in this matter, eſpecially the mortgagee being in poſſeſſion ; that 
an advowſon is valuable, and comprehended within the mort. 
gage, and may be ſold ; and this is a penal law, and not to be 
aided in this court. 


Lord Keeper. I conſider what will be the conſequence both 
ways, and if this practice be not avoided, it will in a great mea. 
fure avoid the laws againſt ſimony, for this will lead to the caſe 
of truſtees; and it being a conſtant rule here, that Cui: 
Truſt ſhall have the benefit of the thing, if he be to have it, 
to all intents, but to forfeit ; then the corrupt patron ſhall pre. 
fent by his truſtee, which is contrary to the plain intention of 
the act; and though this be called a penal law, yet this court 
will aid remedial laws, not by making them more penal, but to 
let them have their courſe, and the law knows nothing of! 
truſt ; and therefore this court will take care that its own no- 
tions ſhall not be made uſe of to clude fo good and benehcial 
law; and decreed the title not to be ſet up. 
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Sir John Packington verſus Barrow. Caſe 178. F 1 

2 Eq. abr. 474, c. 2. S. C. 2 Vern. 189.— contra, 1 Vern. 132. ö 0 

IR Herbert Parrott had iſſue Herbert Parrott, his ſon and If a fine be 

gained by fraud 


\ } heir by his firſt wife, and by his ſecond he had iſſue a from a feme "= 


, WW . a covert under 
daughter, who was married to the plaintiff Sir John Packing- age, who dies, 


tm, Herbert Parrott married a young heireſs, and by indirect aud ber heir 
4 k buys in a prior 
means procured her to levy a fine of her inheritance when ſhe mortgage, and 
: : then levies a 
was under age; and Sir Herbert Parrott his father was one fine, aud five 
: . * ears paſs, and 
of the commiſſioners who took the fine; and the uſes of the 3 = 


fine were declared to be to her and her huſband, and the heirs claim under the 
fine bring a bill 


of their two bodies, remainder to the heirs of the ſurvivor, to redeem, &c, 

Equity will not 

ant them claiming under ſuch fraudulent title, and alſo by reaſon of the fine and non- claim. 
She afterwards died in her minority without iſſue, and her 
huſband ſurvived her, and made a mortgage of the premiſſes, or 
part of them, to Mr. Yanaker, and died without iſſue, and the 
land deſcended to James Parrott his uncle, and from him to Sir 
Herbert Parret his elder brother, and from him to his daughter the 
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wife of the plaintiff Sir Fohn Packington ; but the defendant 
Barrow, who was heir at law to Mrs. Parrott, who had levied 
the fine, had purchaſed in Yanaker's mortgage, and“ got into po. 
ſeſſion, and levied a fine, and five years paſſed, and the deed, 
declaring the uſes of the fine that was levied by Mr. Parr 
and his wife, was loſt. 


Sir Jobn Packington and his wife, who were entitled under 
this deed and fine, brought this bill to have a diſcovery of the 
deed, and a redemption of the mortgage. 


The defendant pleaded the ill practices in obtaining the fine, 
and alſo his own fine and non-claim, and that there was no 
ſuch deed as the plaintiff ſought a diſcovery of; or if there was, 
it was obtained by fraud. 


On arguing the plea, the benefit of it was ſaved to the hear. 
ing; and now the cauſe coming on to be heard, the plaintiff 
having proved ſuch deed to be executed, and the ſubſtance of 
it, would have it preſumed to be in the defendant's cuſtody, be. 
cauſe he had purchaſed in the mortgage, and the mortgagee 
could have no good title without it, and prayed that the mort. 
gage might not be ſet up againſt them. 


The defendant alledged, that the plaintiff had not proved that 
the defendant had the ſaid deed, or purchaſed in the ſaid mort- 
gage, or that there was any mortgage at all, or if there were, 
it was but of part of the lands, and therefore would not hin- 
der their going to law; and faid, that the fine levied by the 
defendant, and non-claim, made a good title at law to him; 
or however, that this court would not aſſiſt the plaintif, 
who claimed under a fine ſo ill obtained; and the rather, 
for that the plaintiffs were volunteers without any agreement 
previous to the marriage of the ſaid feme covert to ſettle her 


eſtate, 


It was replied, that no doubt there was ſuch a mortgage, elle 
the defendants need not oppoſe an order that it ſhould not be 
ſet up at law; that the defendants were no purchaſers ; and 


though the court will not perhaps aid an ineffectual voluntary 
con- 
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conveyance, yet if the conveyance be good, the court will aſſiſt 


Curia. The defendant inſiſts there was no ſuch deed; or if 
there was, it was obtained by mal- practice, and alſo on a fine and 
non-claim, and Sir Herbert, in taking the fine from his daughter- 
in-law, could not have been aſſiſted here, and the plaintiffs 
claim under him. All titles at law that are not directly 
againſt conſcience, ſhall be aſſiſted here to a redemption 3 and 
if there were only a blemiſh in the title, ſo ſhould the plaintiffs ; 
but I cannot get over the fine and non-claim ; the plea is good; 
diſmiſs the bill, 


Buſhnell verſus Parſons. Caſe 179. 


Ohn Buſhnell being indebted, makes a leaſe for 21 years to 4. makes a 
7 the defendant (his wife's nephew) in truſt for payment of — 
his debts and legacies, and at the ſame time made his will, and > — p 
thereby reciting, that he had ſo made a leaſe for payment of his debts and 
his debts and legacies, deviſes the lands, after the expiration of — — 


the ſaid leaſe, to the plaintiff (Who was his nephew and heir) and d ll, taking 


notice of the 
made the defendant executor. ſaid leaſe, de- 


viſes the lands, 
after the expiration of the ſaid leaſe, to C. his nephew and heir, and makes B. executor. A. lives 
twelve years, and pays all his debts himſelf; and the perſonal eftate was ſufficient for the legacies 
C. brings his bill to have the leaſe delivered up, the truſts being performed, but diſmiſſed, the tever - 


kon only after the expiration of the term being deviſed to him. 

The teſtator lived twelve years after the making this leaſe 
and will, and paid all his debts himſelf, and left perſonal eſtate 
more than ſufficient to pay his legacies. 


The plaintiff brought this bill for an account of the profits, 


and to have the leaſe delivered up, the truſts for which it was 
made being performed, 


The defendant by anſwer inſiſted, that the teſtator intended 
he ſhould have the benefit of this leaſe, and had one witneſs 
that ſwore, that on the defendant's treaty of marriage with his 


wife, the teſtator, to promote it, ſaid, he had ſettled a leaſe for 
21 years on him, 
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De Term, Paſchæ, 1703. 


2 Eq. abr. g My Lord Keeper put the caſe of a deyiſe of a legacy to 2 
5 1 Vern mother for maintenance of her child; though the child die, the 
219 mother ſhall have the legacy, and thought the defendant's proof 
ſufficient to rebut the plaintiff's equity, if he had any, which he 

thought he had not, the reverſion only being deviſed after the 

as Bus. expiration of the leaſe, and ſaid it did not differ from the caſe of 


196. Brown's Crompton verſus North, 
Rep. 89. 8. Go 


Cited, 
Caſe 180. Angell verſus Smith. 
2 Eq. abr. 633, c. 1. S. C. | 
oo 3 HE plaintiff brought a bill in formd pauperis, and had a 
pet, bad a decree decree to recover the duty with coſts ; the Maſter taxes 


for the ducy and 
coſts, and the coſts as uſual for perſons not paupers. 


Maſter taxed full | 
Colts ; yet on motion, ordered plaintiff nd his ſolicitor to make oath before a Maſter of what they 
had paid, or were to pay, and that to be allowed, but no further. 


Defendant moves, that he may tax only pauper coſts, and ſaid 
it was unreaſonable the plaintiff ſhould have more coſts than he 
was out of pocket ; that it would encourage paupers to be 
vexatious, to be aſſured, if the cauſe went againſt them, they 
ſhould pay no colts ; and, if for them, ſhould recover not only 
the thing in demand, but a good ſum of money too, which they 
never expended ; and cited the caſe of Harvey verſus Tuder, 12 
December, g W. 3. where the plaintiff, who was a pauper, having 
obtained a decree with coſts, and the Maſter having taxed coſts 
as uſual, on exceptions to the Maſter's report, for that cauſe the 
Chancellor allowed only pauper coſts. 


On the other fide it was ſaid, that the counſel, clerks, and 
ſolicitors, gave their labour to the pauper out of charity, and not 
to his adverſary, and therefore he ought to have coſts as others, 
where the decree 1s for coſts generally, though the court may, 
if they find him vexatious, order pauper coſts only ; but that is 

220 by ſpecial order, in cafes of contempts, infufficient * anſwers, &c. 
but where coſts are ſtated, and of courſe he is to have the 
ſame as thoſe that are not paupers, and cited the caſe of 
Hautton verſus Hager, where the plaintiff, a pauper, had a de- 
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In Curia Cancellariæ. 


eree with coſts, and the uſual coſts were taxed; and on petition 
that it might be pauper coſts only, the Lord Somers would 
not allow it. 


My Lord Keeper faid, it was unreaſonable any one ſhould 
have more coſts than out of pocket, and ordered the plaintiff 
and his ſolicitor to make oath before the Maſter ; and what 


they ſwore they had paid, or were to pay, was to be allowed, but 
no further, 
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De Term. 8. Trin. 1703. 
821 * D E 
Termino S. Trinitatis, 
170g. 


In Curia CANCELLARIX. 


Caſe 181. Langdon, executor of Dickenſon, verſus African 
Company and Dockwray. 


4 Eq. abr. 243, c. 9. 586, c. 1. S. C. 2 Wms. 424. 

eee rophong I N 1676 the plaintiff's teſtator being commander of the ſhip 
covered in trover : - 

againit a ſervant 1 Hunter, ſent by the king (at the inſtance and charges of the 
ING African company, to whom the king had granted the ſole trade 
would not re- on the coaſts of Guinea, excluſive of all others) to ſeize all in. 
lieve, becauſe ; a 

Plaintiff in equi- terloper 8 in Africa. 

ty might at law 


have defended himſelf; but decreed that the company ſhould indemnify the ſeryant ; and that the 
plaintiff at law (one of the defendants in equity) might proſecute the decree in the ſervants name, 


Accordingly, in 1677, he ſeizes the ſhip Aune (whereof the 
defendant Dockwray was freighter) trading in Africa, and ſhe 
was condemned as a prize in Africa, and her cargo accounted for 
to the African company. 


In 1696, the defendant Dockwray brought trover and con- 
verſion againſt the plaintiff's teſtator, and recovered 2500 l. da- 
mages for the ſaid ſhip and cargo. 


This bill was brought to be relieved againſt it, but was dil 
milled, as againſt the defendant Dockwray. 


But 


4 
4 


4 
4 


In Curia Cancellariæ. 


* But as againſt the company, it was decreed they ſhould in- 
demnify Dickenſon, and that the defendant Dockwray might 
proſecute the decree in Dickenſon's name; and though Dick- 
enſon had received 700 J. from the company for that ſervice 
out of the ſaid cargo, he was not to refund or abate that, 
becauſe it was only a gratuity to him, he acting only as a 
ſervant or agent to them, and as to the quantum of the damage 
they were bound by the recovery againſt Dickenſon, becauſe 
they might have defended the trial z and this was faid to be 
in the nature of an interpleading bill. 


Rawſton verſus Reading. 


Caſe was ordered to be ſtated, and was this; William 
Lane had iſſue only two daughters, one whereof was 
dead; and left iſſue Lane Bernard her heir, and one of the co- 
heirs of the ſaid William Lane. Wilkam by will deviſes the 
eſtate to Lane Bernard and his heirs; and if he ſhould take one 
moiety by deſcent, and the other by purchaſe, or the whole by 


purchaſe, was the queſtion; and it was adjudged he took the 
whole by purchaſe, 


222 


Caſe 182. 


1 Inſt, Harg. 


ed, 23. As 
Plowden, 545» 
ISalk. 232. S. C. 
2 Eq. abr. 333» 
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Caſe 183. Webſter ver/as Biſhop & al. 


2 Vern. 444+ S. C. Eq. abr. 51, c. 1. S. C. 2 Eq. abr. 93, c. 7. S. C. 


One of the par- LAINTIF F and defendant's teſtator had ſubmitted to an 


. 3 1 4 x 
—_— 8 up rs award by order of this court, and the teſtator was awarded 


miſſion in court monev. and an attac . . 
r to the 0 Pay © ſum of Y, hment went againſt him, 


late act of par- purſuant to the late act, for non-payment of the money awarded 


liament, dies . . 
before the mo- (the award-having been controverted here by affidavits, purſuant 


ney paid, no to the ſaid acts, and eſtabliſhed by the court) but he dying be- 


Sci. Fac. can 


iſſue againſt his fore any farther proceedings, a Scire Facias was now prayed 
heir or executor 


to inforce pay- againſt the heir and executor, to ſhew cauſe why they ſhould 


ment; for the 
award, though not pay the money. 


eſtabliſhed by the 
court, is not in nature of judgment or decree to be proſecuted, but in nature of a contempt, 
which dies with the perſon, and fo held ail the judges. 


It was urged, that it will not lie, becauſe there is no cauſe in 
court, and the ſtatute ſays only, it ſhall be proſecuted as in 
caſe of a contempt in other caſes, and a contempt dies with 
the perſon. 

On the other ſide it was faid, that this was in nature of 
2 judgment or decree, and the executors might be brought in to 
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In Curia Cancellaric: 


pay it, if they had aſſets; but becauſe this concerned all the 

courts as well as this, the judges were conſulted in it, who all 

were of opinion, that the proſecution * determined by the death 224 
of the party, and could not be revived or carried on farther, 


Staplehill & Ux' verſus Bully. Caſe 184. 
1 Eq. abr. 2 58, c. 2. S. C. 

A The father, having iſſue B. and C. his ſons, on the A limitationts 
marriage of B. covenants, before the end of Eafter term — * 
then next following, to levy a fine to the uſe of B. and the heirs — INT: 


of his body, remainder to the uſe of C. and the heirs of his body, ne no of 
* * * * - * e r on 
remainder to A. in tail, remainder to him in fee, in 3 


of the wife's por- 
tion, makes not the ſeeond fon a purchaſers 


The fine was levied as of Eaſter term, but the marriage being 
put off till after Eaſter term, the deed was not dated till af- 
ter, ſo the fine was levied before the date of the deed, and by 
conſequence, the ſaid deed was no declaration of the uſes of 
that fine, 


The father died, and then B. dies, leaving iſſue William; and 
William being ſick, and having borrowed ſome money of the de- 
fendant, who was his brother-in-law, made him a leaſe for 99 
vears, if three lives ſo long live, under a proviſo to redeem on 
payment of what due, and within a few days after dies without 
iſſue. 


C. claimed the lands, by virtue of the marriage ſettlement, and 
brought an ejectment, but could not prevail, by reaſon of the 
ſaid defect before mentioned; and ſo he brought this bill to have 
the ſettlement made good, and the defendant's leaſe ſet aſide, 


But becauſe the limitation in remainder to him was volun- 
tary (the conſideration of B,*s marriage not extending to it) and 
the ſettlement not good, C. was but an equitable remainder-man 
in tail at beſt, and William, who made the leaſe to the defend- 
ant, was alſo tenant in tail, in equity, and might, by any con- 
veyance, bar the ſettlement ; therefore the plaintiff muſt redeem 

on 


De Term. 8. Mich. 1703. 


on the terms in the leaſe ; for any conveyance by tenant in 
tail, in equity, is good, and decreed accordingly. 


225 * Attorney General, at the relation of the pa- 
Caſe 185. Tiſhioners of St. Clement Danes, verſus Lady 
Noventers, Hart & al. 


2 Eq, abr. 198, Co I, 750, C. 1. 8. © 


1 art * HE th of Ed. 6. one WMilliam Burton, in conſideration 
by «pariſh in of 1601. conveys a meſſuage, called the Slaughter-Houſe, 


truſt for chari- . , 
tidy who. by in High Holborn, then in leaſe at 8 J. per ann. to ſeveral per- 


building, &c. - k 
ine leaned, ſons in fee, in truſt, to apply the profits for maintenance of 12 


fer ann. and the men of the pariſh, who had been churchwardens ; and that 
truſtees, by order 
of the veſiry, for when the number of truſtees were reduced to four or three, they 


1000 J. for the 
uſe of the pariſh, to fill up the number. 


make this eſtate a ſecurity for 1007. per ann. annuity, and the pariſhioners would ſet aſide this 
agreement as a breach of their charity, but their bill was diſmiſſed, 


After, by building, Sc. the rent of the premiſſes was in- 
creaſed to 4501. per ann. and employed in augmentation of the 
charity. 


19 Fuly, 1682, a new feoffment was made to other perſons, 
and the charity expreſſed in the deed in the ſame manner as in 
the firſt deed, only that here it was expreſſed to be for the poor 
in general, without confining it to the number of 12, 


The truſtees, by order of the veſtry, for 10007. paid for the 
uſe of the pariſh, deviſe part of the premiſſes to ſome of the de- 
fendants for 99 years, if the Lady Hart ſo long live, under a 
proviſo, to be void on payment of 100/. per ann. to her dur- 
ing ſo many years of the ſaid term as ſhe ſhould live; and 
in the deed it is mentioned, that the premiſſes were conveyed 
to the grantors by deed, 19th July 1682. 


This bill was now brought to ſet aſide this deed of annuity, 
as being made in breach of the charity, and ſo already decreed 
"24 by the commiſſioners of the charitable uſes, and by them et 
, . 5 aſide . 

We * The defendants inſiſted they had a good title at Jaw, and 
226 ; ; 

were purchaſers for valuable conſideration, and the money paid 

tor 


In Curia Cancellariæ. 


for the benefit of the pariſh, and no expreſs notice of the truſt 
was made out, but only by a recital; and however the land 
was at firſt a pariſh purchaſe, and the profits not above 8 J. per 
ann. it is to be preſumed the pariſh at their charges improved 
it to 450 J. and therefore have the diſpoſal pro tanto; and the 
pariſhioners from time to time have made leaſes on fines, and 
employed the money to pay pariſh debts ; and if this be ſet aſide, 
all muſt, and it will be no benefit to the poor; and all above the 
maintenance of 12 they may diſpoſe of to any other like uſes. 


The Lord Keeper ſeemed clear to diſmiſs the bill ; but after 
the plaintiffs ſubmitted to pay the arrears and growing pay- 
ments; and fo it was decreed, and coſts ſpared, 


Caſon & al' verſus Round & al Caſe 186, 


2 Equ abr. 594, c. 4. 8. C. 2 Wms. 494, and 2 Atk. 350, 399, as to the general point of notice. 


6 SON had a mortgage of certain lands, whereof the de- Notice muſt be 
defendant had a prior mortgage, and afterwards lent a fur- — 

ther ſum to the mortgagor on a ſtatute; but as the plaintiff al- 

ledged, the defendant had notice of the plaintiff's mortgage be- 

fore the laſt money lent. Defendant by anſwer did not deny 

notice poſitively, but evaſively; and the plaintiff could not prove 

notice till after the lending the laſt money; yet, becauſe the de- 

fendant had not denied notice poſitively, Lord Keeper and Maſter 

of the Rolls decreed a redemption, on payment of the firſt mo- 

ney only, | 
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De Term. 8. Mich. 1703. 


Caſe 187. + Aſhton verſus Aſhton. 


2 453+ NE deviſes his real and perſonal eſtate to make up the 

. Ss = * . . . . 
g portions, provided for his daughters by his marriage ſet- 

5 Tyan. tlement, 3000 J. apiece, provided they marry with the conſent of 

357: _ their mother and brother; * and if without ſuch conſent, then to 

1 Wms. 284. be applied to other purpoſes, | 

2 Wms. 528. ; 

| ages. I Vezey, 5. 1 Atk. 361. 381. 502. 2 Atk. 17. 584. 587, 3 Ack. 504. Brown's 


ep 303.—2 Contra, Poſt, 348. 562. 1 Chan. Caſes, 22. 144. 2 Vern, 223. 3. 580. 
2 Wms. 628. 547. 2 Atk. 184. 261. 265. 3 Atk. 364. * 


ot Lord Keeper and Maſter of the Rolls held this a ſubſequent 
condition, and that the additional portions are payable at the 
ſame time with the portions provided by the ſettlement, which 
was 18, or marriage; and therefore decreed the lands to be 
ſold to the beſt purchaſer, and the money to be brought be- 
fore the Maſter, and intereſt paid the daughters from their 
reſpective ages of 18 years, and the principal at 21, if they 
were then married with ſuch conſent; and if not then mar- 


abr. 21 2, 2. 


4. Wu Lord ried, + they to give tbeir own recogniſance to repay for the 


8. obſervation F : . : 
upon this part purpoſes in the will, if they after marry without ſuch conſent ; 
— nog and the court declared they could not diſpenſe with the for- 


feiture, nor alter the will. 


+ This caſe is reported in Vernon under the name of Afton v. Aſtan: it is alſo 
reported in 3 Wms. 106. and Cafes temp. Talb. 152, but reſpecting another point. 
The caſe of Harvey v. Aſbten (1 Ack. 363.) was heard at the Rolls before 
Sir J. Jekyll, and it was determined, that the portions were raiſab/e (Caſes temp. 
Talb. 212.) It came on before Lord Hardwick, upon a petition to diſcharge the or- 
der made by the Maſter of the Rolls for raiſing the portions ; and after a very full 
argument before his Lordſhip, the two Chief (Juſtices, and Mr, Juſtice Comyns, 
it was decreed, that the order of the Maſter of the Rolls ſhould be diſcharged. 
In the above authority the reader will find the caſes reſpecting this point 
cited and commented upon both in the arguments of counſel and opinions of 
the judges, in which the principles of this doctrine are thorougily canvaſſed. 
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4 Sir George Chidley & Ux' verſus Lee. 


228 


Caſe 188. 


: 2 Eq. abr. 350, c. 3. S. C.,—e contra, 2 Vern. 484. 2 Atk. cats 
M R. Lee was father to the plaintiff's wife, and had in A legacy of 


his hands a legacy of 150 J. which had been given 


her by a collateral anceſtor. 


which was paid A. and who after gave her 1900/7. portion, ſettled a church leaſe on her, and 


maintained her and her huſband 14 years; yet held no ſatisfaction. 


On her marriage with the plaintiff, the defendant her fa- 
ther gives her 1000/. portion, and after ſettles a church leaſe 
on the plaintiffs, and maintained them 14 or 15 years at his 
own houſe, and no notice was ever taken of the legacy, nor 
for aught appeared did the huſband know any thing of it; 
yet after ſome difference between them, and a bill brought, 
the legacy was decreed with intereſt and coſts ; and the Maſ- 
ter of the Rolls ſaid, he could not diſcharge it, though he 
Giſliked the ſuit. | 


Woolnough verſus W oolnough. 


a co 
ceſtor to the 


daughter of A. 


1504. given by 
an- 


Caſe 189. 


2 Eq. abr, 290, c. 6. S. C. 


IN this caſe, my Lord Keeper declared, that a deviſe by 
C:/tique Truft in tail in truſt, is good without any far- 
ther act to bar the intail in tail. 


1 Lord Hardwwicke,: in the deciſion of Mond v. Briant (2 Atk. 523.) obſerves, 
that this was an hard caſe, and that he ſhould have been inclined to have deter- 
mined 1t otherwiſe, h ; 
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Cafe 190. Sir Richard Leving verſus Lady Caverly & al, 


The anſwer of I T was agreed per Cur. that the anſwer of a ſuperannuated 
— * defendant put in by guardian, is to be read againſt him, 
— as an anſwer of one of full age put in in perſon; and a 
him, as an an- difference was taken between ſuch an anſwer, and that of an 
hurt infant put in by guardian; + becauſe an infant improves and 
—_ . , mends, as my Lord Keeper ſaid, and therefore is to have a 
day to ſhew day to ſhew cauſe after he comes of age; but the other grows 


cauſe, . 
b worſe, and is to have no day. 
T Vid. Gilb. Rep. in Eq. 4. 


Caſe 191. Hodgſon verſus Hitch & al. 


5 Rep. 68. 2 Barnardiſt. 118. 2 Eq. abr. 415, c. 6. 8 Viner abr. 197, pl. 33. 2 Vern. 593, 624- 
2 Wms. 136. 1 Vezey, 231. 2 Vezey, 216. 2 Atk. 239.373. 3 Atk. 257. See alſo, Brown, 475. 


Parol evidence Man makes his will, and thereby deviſes part of his real 
—— _ A eſtate to B. (who was his heir at law) paying 100/. 
5 which he owed on bond to Steel, and deviſed the ſurplus of his 
take @ legacy. perſonal eſtate to the plaintiff, who brought this bill, and ſug- 
geſted, that the teſtator did not owe any money to Steel, but 

the 100 J. meant by that deviſe was 100 J. he owed by bond 

to Grace Beck, then married to the defendant ; and that the 

230 “ teſtator knew her to be married, but forgetting her huſ- 
band's name, called him Steel inſtead of Hitch ; and this being 

proved by the perſon who drew the will, and another, the pay- 


ment was decreed accordingly. 
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Le Clea verſus Trot. Caſe 192, 


Ne exeat Regno having been awarded againſt the defend- A furety in a Ne 


Ip . excat Regno 
ant, F. S. (who was the now petitioner) became his could an bo 


F Wo diſcharged after 
ſurety to the ſheriff; after anſwer put in, J. S. petitions to ,,cqerour in by 


be diſcharged, but was denied; then the cauſe was heard, and the defendant, 
nor even after 


19900 J. decreed againſt the defendant, and he committed for decree againſt 


111 - . the defendant 
non-payment; and then J. S. petitions again to be diſcharged, CD 


becauſe being a Manu captor, and the party in priſon, there can be 2 — 
him, for if (as 
urged) there is no 
danger of defendant's going beyond ſea (being in priſcn) then the ſurety is in no danger. 


no danger of his going beyond ſea, 


Lord Keeper. If ſo, then his ſurety is in no danger; and 
would not diſcharge him, 


. -pa_ 
* Griffith verſus Rogers. Caſe 193. 


Ante, 12. 
HE defendant's huſband, by will (inter alia) deviſed his A huſband de- 


library of books to 4, (except 10 books, ſuch as his wife «mars: 69 


except 10 books 
ſhould chooſe, as plays, romances, ſermons, but not law books ) act? — 
and made her executrix ; and the queſtion was, Whether this —— 22 
f and made ner 
executrix; this exception of the 10 books held not ſuch a deviſe to the wife, as ſhould exclude 
her from the ſurplus, 
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was ſuch a deviſe to the wife as would exclude her from the be- 
nefit of the perſonal eſtate, as executrix ? 


Per Curiam not; and my Lord Keeper ſaid, it is ee of 
the 10 books to her, but only an exception of 10 T oh 50 = 
iſe to A. and the executrix was the proper perſon 
Tee h ſh uld be excepted, and it could not be thought he in- 
0998 aer his wife of the benefit of the executorſhip by {@ 


inconſiderable a deviſe. 
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Laſſels N Lord Cornwallis. 
p 4 Tm 5 1 Pea + 27 9- 
Ant, 52. 2 Vern. 465. S. C. 2 Eq. abr. 467, c. 11. S. C. 1 Atk. 465. 2 Vezey, 1. 


Caſe 1 94. 


HE defendant's father, on his marriage ſettlement, creat- A. on his mar- 


riage creates 
ed a term for 500 years, in truſt, to raiſe any ſum not tut n tag 


exceeding 6000/7, wiz, any ſum not exceeding 3000 J. for wife booo!. 


of which 3000 J. 
younger children, and any farther ſum not exceeding 3000 J. was for his 


for ſuch purpoſes as he ſhould think fit; and after appoints the = = — 
laſt ſum to be collateral ſecurity to Sir Stephen Fox, for his quiet — 
enjoyment of an eſtate he had fold him, on which there was point; after he 


ſome doubt of the title; and after, by will, appoints the 3000/7. _— col- 


ſubject to Sir Stephen's collateral ſecurity; and alſo the other * — 
30001. for his daughter, by the Dutcheſs of Monmouth, will deviſes it 
= the other 


3000 I. to his daughter; yet held that it ſhould be aſſets to fatisfy a bond creditor, 


The plaintiff, a bond creditor, brings his bill to have his debt 
out of the 3000 J. ſubje to Sir Stephen's indemnity, that being 
a voluntary gift as to the daughter, and not to prevail againſt 
him; and that the will was a deviſe, not a farther appoint- 


ment, for there was a compleat appointment before, though 
not a diſpoſition of the whole 3000 J. 


Q 3 My 


4 
. 2 l - 8 , 
—— — . - * * — 
« _s * —— 3 6 2 wal * 
. IRS — 2 28 * 3 — — 
* 2 Ws LY — *u * E a * L 
S „ — WEL OI 1 425 * 7 
2 P 0 * 1 N - 
: — — _— — f 1 4 4 > 6 . 
- r II n 2 — 4 8 — 


De Term. S. Mich. 1704. 


233 * My Lord Keeper decreed the 3000 f. ſubject to Sir Stephen 
Fox's indemnity, to be liable to the creditors, becauſe he had a 
reſulting equity in it, which he might deviſe, but not to take 
place of creditors, and he had before made an appointment, 
which ſatisſied his power. 


Caſe 195. Barſtow verſus Palmes & al, 


2 Eq. abr. 490, | T was held by my Lord Keeper, that where, on a bill brought 
* by A. againſt B. C. and D. and others, the defendants had 
examined ſome witneſſes, that B. being now plaintiff, may read 
thoſe depoſitions againſt the plaintiff, or any of the defendants in 


the firſt cauſe. 


Caſe 196. Kent ver/us Bridgman, 


2 Eq. abr. 159, c. 1. S. C. 243, c. 10. S. C. 

1 A Recovers a judgment againſt the defendant's father, and 
ready determin- * the plaintiff (the ſheriff's bailiff) levied 24 J. of goods in 
eee poſſeſſion of the defendant's father; the defendant brought 


equity may give 

relief in it, trover againſt the plaintiff, pretending the goods were his, be- 
cauſe the landlord had ſeiſed them for rent, and fold them to him; 
but on evidence, the ſale was proved fraudulent, and that the 
father was in poſſeſſion all along, and paid taxes for the farm 
and goods, &c. and therefore the judge gave directions to the 
jury to find for the defendant at law ; but becauſe he had not 
proved a copy of the judgment, as it was held he ought, for that 
only reaſon the jury found againſt him; and now he brought 
this bill for relief, and a demurrer to it on arguing was over- 
ruled; then by anſwer he inſiſted on his property under the bill 
of ſale, and recovery at law, where the matter is properly triable, 
and relied on that, without examining any witneſſes ; but the 
plaintiff fully proved his caſe as before, and that the judge al- 
tered his directions only for want of proof of the judgment, 
and diſproved the * defendant's anſwer in ſome particulars, and 
a perpetual injunction was granted againſt the judgment, and 


the defendant to pay colts ; for though it were examinable at 


law, 


234 
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law, ſo it was in equity, and the plaintiff having ſet out the 
whole matter, and proved it to be true, if it were untrue, the 
defendant might have diſproved it. 


Callow verſus Mince. Caſe 197. 


2 Vern. 472. S. C. 1 Eq. abr. 223. 12. 2 Eg. abr. 396, e. 2. 8. C. 
H E plaintiff examined a witneſs before the hearing, who A witneſs in- 


was then intereſted, and therefore refuſed to be read; at ©2Petent being 
intereſted, may 


the hearing the cauſe, the plaintiff was decreed to account, and on a releaſe 
1 a Iven 
then he gave a releaſe to the witneſs, and examined her over — he. 


again to the ſame matter without order of the court; and on c Gilinte. 
reſted, be exa- 


exception to the Maſter's report, and offering to read the ſaid mined again 
ſo a witneſs at 


witneſs, the defendant objected, that having been examined when the hearing re- 
3 22 jected to be 
ſhe was not indifferent, ſhe could never be made an indifferent zend, yecauſe in. 
witneſs, becauſe oath would always be a chain and bias upon *:*fed; yer on 
a releaſe given 


her; beſides, no witneſs ought to be twice examined to the was examined 
. . . . agal 

fame matter, without ſpecial order of the court : to which it was — 3 
anſwered, then the defendant ought to have moved to ſuppreſs oed good on 

; exceptions to a 
the depoſition for want of an order to examine her, but could Maſter's report, 
not object it, when the depoſition came to be read; and as to 
the firſt part of the objection, it was faid, at law, if I examine a 
witneſs at a trial, who is incompetent, and after give him a re- 


leaſe, he may be examined again; ſo here. 


My Lord Keeper was of opinion for the plaintiff in both 
and ſo the witneſs was read, and prevailed, 


Q3 


LOR. = 
2 = 
— » 


— 
bs — 


e 
= 


£f£ 
2 


5 


= =_ —_— 
— . ri them? he 7 
— 3 - 


B 14 


De Term. S. Hill. 1704. 
235 DE 
Termino S. Hillary, 
1704. 


In Counid CANCELLARITE, 


Cale 198. Clavering verſus Clavering. 


Ed. abr. 24, pl. 6. S. C. 2 Vern. 473+ 5. C. more fully ſtated. 1 Vern. 101. 464. 1 Wms. 577, 


2 Wms. 388. S. C. but not S. P. 1 Atk. 625, 


A facher ia + Father in 1684 makes a voluntary ſettlement on his 
— to 1 \ eldeſt ſon and his heirs, with a charge in favour of 


ny an „ wi 5 'er of revocation ; after he 

Adeſt fon and his his ſecond fon, without any power on; 

heirs, _— makes another ſettlement of the fame lands to his ſecond fon 
wer of re- . f f : 

voratin 3 and for life, with remainder to his firſt and other ſons in tail male, 


— bom and dies. The firſt deed after his death came to the hands of 


of the ſame his eldeſt ſon's heir; and the other deed to the hands of the ſe- 
lands to his ſe- . 
eond ſon for life, cond ſon, who brought a bill to ſet aſide the firſt, 


ith remainder 
— — firſt and other ſons in tail male, and dies. The firſt deed comes to the heir of the eldeſt 


Con; and the other to the ſecond fon, who brought a bid to ſet afide the firſt : but per Cur, 
both deeds being voluntary, the proviſion for a younger ſcn is no ſuch conſideration, as to in- 
duce the court to ſet aſide the firſt deed. 


My Lord Keeper cited Lady Hudſon's caſe, where a fa- 
ther, on a quarrel with his eldeſt fon, made a ſettlement on his 


® Eq. abr. 52, 
6+ 1 8. C. 


+ The decree in this caſe was appealed from to the Houſe of Lords, and affirmed, 
1 Brown's Parl. Caſes, 122. 
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wite of 100 J. per ann. in augmentation of her jointure, and 
after being reconciled to his ſon, cancelled the ſaid deed, and ſo 
it was found at his death; and on a trial at law the deed being 

roved to have been executed, was adjudged good, though can- 
celled ; and the ſon on a bill brought here, was diſmiſſed by my 
Lord Somers. 


* Dobyns ſaid, this court goes on preſumptions in family ſet- 236 
tlements; and if one gives a daughter 1000 J. legacy, and after 
on marriage gives her 1000 J. portion, this {hall here be a ſa- 
tisfaction of the legacy; ſo if one owes his child a ſum of mo- 
ney, and by will gives him a greater, this ſhall be here taken 
for ſatisfaction. 


+ Atkinſon verſus Webb. Caſe 199. 


2 Vern. 47$. S. C. 1 Eq. abr. 203, c. 3. 8. C. Salk. 155. 508. 1 Wms. 408. 2 Wms. 343. 553 
1 Vezey, 263. 519. 2 Atk. 300, 491. 3 Atk. 96. Brown's Rep. 170. See alſo, 1 Atk. 426. 


HE plaintiff having ſerved the Lady Pratt 25 years, A. gives bond to 

i : : B. of 300 J. con- 

as chambermaid and woman, and being much in her z 7g — 
favour, and married to the plaintiff by her encouragement, 4 Eee 

. To or life quarters 

the ſaid lady gives her a bond of 300 J. conditioned to pay ly, without any 


. = deduction; th 
her and her huſband 20 J. per ann. during their lives, and the — of 


life of the longeſt liver of them, payable quarterly at Sir Fran- yr tw 1M 


tis Child's ſhop, free from all deduQtions ; and this was con- by — by = 
X to B. payable 

ſtantly paid. half-yearly, 
and without ſuch deduction, held no ſatis faction. 


About five years after, the ſaid lady by will deviſes ſeveral 
annuities to ſeveral perſons, in ſatisfaction of the like annuities 
ſecured to them by bond; and gives 20 J. per ann. to the plain- 
tiff, to be paid half-yearly at the faid lady's manſion-houſe, 
chargeable on ſuch lands; but takes no notice of the 201. per 
aun, ſecured to her by bond, 


ü F The caſes touching the doctrine of ſatisfaction, as to legacies, proviſions, por- 
done, Sc. are arranged under three heads. 1, Reſpecting relations or ſtrangers. 
zal), Baron and feme. 3dly, Parent and child. 


The firſt claſs of authorities are referred to under the above caſe :; the ſecond, 
Pol, 240: the third, Poſt, 263. 
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On the circumſtances of this caſe, the court decreed her 
both, for that given by the will was not ſo advantageous to the 
plaintiff as the other, one being to be paid quarterly, the 
+ Poſt, 294. Other half-yearly ; the one here, + the other on the land; one free 


8 616. from all deductions, the other being out of land will be liable to 


3 Wms. 226. taxes; and a deviſe implies a bounty; and thoſe that were in- 
247.5. R. ; a : a my - 
1 Atk. 428. tended in ſatisfaction of the like annuities are ſo declared in the 


S. R. will, which this is not. 


I — 
Coo. Acton verſus Acton. 


Ante, 41. 2 Vern. 480. S. C. 290. S. P. Eq. abr. 63, pl. 5. S. C. 2 Wms. 243. 
A man before HE plaintiff's huſband before marriage gives her a bond 
marriage gi . . , 
. to leave her 1000 J. if ſhe ſurvived him, and the ſame 
man to leave her ; 3 . 
1000 f. rn. day marries her; and ſome years after dies inteſtate, leaving 2 
ſurvives him, freehold and copyhold eſtate all in mortgage. 
and then mar- 
ries her, and dies inteſtate, and his eſtate, both free and copy hold, being all in mortgage, ſhe takes out 
adminiſtration, and on bill againſt the heir and mortgagee was let into a redemption of the whole, 
though the bond was releaſed and gone at law by the intermarriage, and though the copyhold 
not affected by the bond, it being in nature of a marriage agreement. 
The plaintiff takes out adminiſtration, but the perſonal eſtate 
not being near ſufficient to ſatisfy the ſaid bond, ſhe brings her 
bill againſt the heir and mortgagee to redeem, and be let in to 


have ſatisfaction of the ſaid bond. 


The defendant, the heir, urged, that by the marriage the 
bond became void in law, and could not he maintained here, 
eſpecially againſt him, who is chargeable only in ſuch caſe by 
being ſpecially named ; and though it would be ſupported as 2 
marriage agreement in writing, yet could only charge the per- 
ſonal eſtate ; and that, however, it cannot affect the copyhold. 


On the other ſide it was ſaid, this was once a good bond, 
and the heirs are bound in it; and though by the marriage it 
loſt its force in point of law, yet in equity it will have the ſame 
force as before, and bind the huſband, and entitle the plaintiff to 
a redemption ; as if the obligee loſes his bond, yet equity will 
ſet it up, and give him the ſame advantage of it, as if it were in 
being; and if equity does ſupport it, it muſt ſupport it, not only 
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as an agreement in writing, but as a bond, and therefore the 
plaintiff ought to have the redemption as a bond creditor would 
have had; and though it was agreed, it would not entitle her to 
redeem the copyhold, if mortgaged by itſelf, yet when that and 
the freehold are * mortgaged together, ſhe muſt redeem the whole, 
and cannot redeem by parcels; and though the heir on pay- 
ment of what is due on the mortgage will have back the copy- 
hold from us, yet we ſhall hold the freehold till ſatisfied the 
bond. 


Lord Keeper faid, if the bond were executed (which being 
doubtful was ordered to be tried) the. court would ſupport it as 
a bond ; and that the freehold and copyhold being mortgaged 
together, the plaintiff ſhould redeem both, 
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Ext 201, Lord Rockingham and Arabella Oxendon werſus 
Sir James Oxendon. 


Gilb. Rep. 1. Eg. abr. 67,-pl..6. S. C. 1 Vern. 53+ 2 Vern. 493. S. C. 671. 1 Wms. 177, 
S. C. but not S. P. 2 Atk. 96. Poſt, 499. 


Y articles on the marriage of the plaintiff, the Lady 
iage 6000 J. . 
5 Oxendon, with the defendant, 60001. part of her fortune, 


Pn oe to was agreed to be laid out in lands, and ſettled to him for life, 
e laid out in a : : a ; 
purchaſe of lands then to her for life, &c. and was left in the Bank till the pur- 


be ſettled MY. R 
% huſband for Chaſe could be made ſubject to the ſaid truſt, 


life, then on the wife for life, and to lie in the Bank till the purchaſe made ; before that made the 
wife, by the uſage of her huſband, being forced to leave him, had the intereſt of this money allowed 
her in nature of alimony, 


By articles of 


The lady being after, by his cruel and unhandſome uſage, 
forced to leave him, brought her bill to have a performance of 
the articles, and a ſeparate maintenance whilſt ſhe lived from 
him, which was oppoſed, and ſaid, that alimony was only to be 
ſued for in the Spiritual Court, and to decree it here would be 
to decree a divorce. 


On the other ſide it was ſaid, that the Spiritual Court has no 
original and proper juriſdi Hon of alimony, but only incidentally, 
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have proper juriſdiction; and if it had, yet th: Chancery has a 
concurrent juriſdiction, as with the Admiralty and other courts 
in Gaſes peculiar to_ their juriſdiction, and io decree alimony 
here is not to decree a ſeparation ; for if he thinks ſhe left him 
without juſt cauſe, he may ſue in the Spiritua Court for reſti- 
tution of conjugal duties; and if he prevails, the ſeparate main- 
tenance will ceaſe, | 


My Lord Keeper and Maſter of the Rolls ſaid, they would 
not declare where this court would give ſeparate maintenance, 
and where not, but here being truſt money, over which the 
court has a power, they decreed the 60007. to be laid out with 
the lady's conſent in a purchaſe, and ſettled purſuant to the ar- 
ticles, and the intereſt in the mean time to be paid her fo long 
3s ſhe lived ſeparate. | | 


Brown verſus Dawſon. Caſe 202, 


1 Eq, abr. 203, pl. 1. S. C. 2 Vern. 498. 555. 709. 724. 1 Wms. 324. 3 Wms. 353. 1 Vezey 
3 3 Alk. _ 5 Brown's Parl. Caſes, 567. 7 vol. ib. 12,2 contra, 2 Vert. 505, 2 Wrms, 


414. 3 Wms. 356. 2 Vezey, 409. Brown's Rep. 129 Fo 2. . 3. 9 5 


[Jury Dawſon had prevailed on his wife to join in ſelling A wife parts 
8 with 141. per 
71. 105. per ann. of her jointure, and after 6 J. 10 5. per ann. of her join» 


, . . ture, and the 
am. more, and having given two ſeveral notes, that his execu- "7 eas 


tors ſhould pay her the ſaid two ſeveral ſums during life, he her a note that 


his executors 
ſhould pay her that ſum during life, and he after by will gives her 14 J. per ann. out of certain lands 


for life, held a ſatisfaQtion of the note. 
after 


+ The moſt recent authority is that of Deveſe v. Pontet & al', determined at the 
Rolls, Mich. Term, Nov. 1 5th, 1785. 


Felix Deveſe in 1768 covenanted by marriage articles, that in caſe Barbara, his 
then intended wife, ſhould ſurvive him, and there ſhould be no iſſue of the mar- 
tage, that his heirs, executors, or adminiſtrators, ſhould, within nine months after his 
death, pay her 800 J. to be for her own proper uſe and benefit, and at her own 
dilp>!al ; but in caſe there ſhould be any child or children born of the ſaid marriage, 
that the intereſt there f ſhould be paid to her for her life, and after her deceaſe that 
the principal ſhould be paid or divided to and among ſuch chi d or children, &c. 

In 1781 the ſaid F. P. made his will, and thereby (inter al”) after bequeathing ſe- 
veral ſp2cific articles to his wife Barbara Deveſe, directed, that all the debts due to 
the buſineſs which he then carried on ſhould be collected as ſoon as poſſible ; that 
the ſtock in trade and houſehold goods ſhould be valued, and the money that ſhould 
be in the public funds, and the produce of ail being collected, he deſired that it 
moud be divided in e equal ſpares ; the one to be the property of bis dear beloved 
Wit: Barbara, for her to dijpſe of as ſhe pleaſed ; the other to be devolved to his dear 
dloyed brother Pater Deveſe (ſince deceaſed) appointing him his heir general. 
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after makes his will, and thereby gives her 141. per ann, during 
life, out of certain lands, and this was held per Curiam to be in 


ſatisfaction of the notes. 


The teſtator died ſome time afterwards without iſſue, 

The bill was filed by Mary Deveſe, the widow and adminiftratrix of the ſaid Pen- 
Deveſe, againſt Barbara Deveſe, the teſtator's widow, and other neceſſary parties. 

The queſtion was, Whether the diſpoſition under the will ſhould be held as x 
performance or ſatifafion of the covenant in the marriage articles? 


Maſter of the Rolls, How far this caſe can be conſtrued a performance muſt be 
conſidered from the terms of the covenant to pay 800 J. in nine months ; but I can. 
not ſee how giving her certain ſpecific articles, or direct ing the payment of one half if 
the reſidue F4 bis geods, can be held to be à legal performance of the covenant, 

In Blandy v. Widmore (1 Wms. 324+) the principle is laid down (whether right 
or not) that it was @ performance in ſpecie: Lord Hardwicke proceeded on this 
ground in Lee v. D* Aranda (1 Vezey, 1.); and in Barret v. Beckford (1 Vezey, 579.) 
where he alludes to that caſe, and ſuppoſes that he is deciding upon the ſame prin. 


Ciple, making uſe of this expreſſion, „ this is actual payment and per formance." Pre. , 


ſuming the deciſion of thoſe caſes proceeded upon a principle not applicable to the 
preſent, I ſhould have no doubt in paſſing them by, conſidering this caſe not to be a 
performance, 

ith reſpect to its being a ſatisfaFim in moſt of the modern authorities, and 
fince the principle of ſatisfaction was eſtabliſhed, the court has regretted that the 
caſes have been carried ſo far. The rule ſhould be adhered to as laid down by a 
very great judge, Lord Somers, in Goodfellow v. Burchett (2 Vern. 298.) who ob- 
ſerved, that caſes of this nature depend upon circumſtances, and when a legacy ha 
been decreed a ſatisfaction, it muſt be grounded upon ſome expreſs evidence, or at 
leaſt a ftrong preſumption, that the teſtator intended it as ſuch. In Lechmere v. Lord 
Carliſle (3 Wms. 225.) Sir J. Jetyl held that the intention ought to be the guide; 
adopting this rule, as unequivocally laid down by Lord S:mers, I cannot find any a. 
press evidence, or ftrong preſumption, that this was intended as a r 

If this opinion interfered with the diſpoſition of the will, I ſhould yield to the 
argument, but I think that it does not, for I cannot ſay that he had it in contemp/atioe 
to ſatisfy the covenant. A further argument ariſes from conſidering what this che- 
nant is; it is that $007, ſhould be paid to his wife within nine months, and thens 
further covenant, that in caſe there ſhould be iſſue, that there ſhould be a proviſion 
for them. Had the teſtator intended to perform this covenant, it is unreaſonadle 
to preſume he meant to do ſo is toto. Suppoſe the wife had been enſeint, this wil 
would not have provided for that event. Here at leaſt is a circumſtance which ren- 
ders it doubtful whether he intended it as a ſatisfaction; and I muſt ſay with Lo 
Thurlow, in Haynes v. Mic, (Brown, 129.) © if the queſtion 4vas put to me to je), 
whether this was ſo intended, I dare not ſay fo.” 

Suppoſe an account gone into, and after the expence and delay occaſioned thereby, 
the ſurplus ſhould be equal to the ſum covenanted to be paid, would this be a ſatiſ- 
faction? If the moiety of a general reſidue will not be a ſatisfaction, how does 
this differ ? 

Upon the general principle laid down by Lord Somers, and the idea that the court 
has regretted that the caies have been carried ſo far, and that an aliquot part of 4 
refidue ſhall not be deemed a ſatii faction, in concurrence with the authority of Lord 
Thurlow, 1 am of opinion that this is nat a ſatisfattion for what the wife is entity 
to under the marriage articles, 
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241 
* Lord Dudley and Ward, an infant, by the Caſe 203. 


Honourable Thomas Newport, verſus the Lady 
Dowager Dudley, &c. & econt'. 


Ante, 65. 95. 151. Poſt, 336. Caſes temp. Talbot, 140. 
HE caſe is this, Edward Lord Dudley and Ward, the A dowreſs thall 
13 plaintiff's great grandfather, being ſeiſed in fee of the 9 
honor, manor, caſtle, and borough of Dudley, in Com, Staſßord, 2 _— 
and of an eſtate in Stafford and MWoregſter of a great yearly value, | 
by leaſe and releaſe, dated 21ſt and 22d of March 1700, did, in 
conſideration of natural love and affection towards his grand- 
child Edward Ward, Eſquire (the plaintiff's father) ſon and heir 
of William Ward, eldeſt ſon of the ſaid Lord Dudley; Frances 
Ward and TVilliam Ward, ſon and daughter of Ferdinando Dudley 
Mard, ſecond ſon of the ſaid Lord Dudley Ward; Frances Porter 
and Catharine Porter, grand-children to his brother William 
IWard, party to the deed, and for raiſing portions for them, and 
for ſettling his lands in his name and blood; convey to William 
Ward, ſenior, and William Dilkes, cefendants, to the uſe, c. of 
the ſaid Lord Edward, the great grandfather, for life, and then 
to the defendants William Ward and Diltes for 99 years, then 
to the ſaid Lord Dudley, the great grandfather, and his heirs 
male of his body, and for default, &c. to William Ward and 
Dilkes for 100 years, remainder to the ſaid William Ward, ſenior, 
in tail, remainder to the right heirs of the faid Edward the 


grandfather. 


The term for 99 years was thereby declared to be in truſt, 
that William Ward and Diltes ſhould, out of the rents, iſſues, and 
profits, c. levy, raiſe, and pay 2000 J. for the portion of Frances, 
payable at 18, and 501. yearly maintenance, till the portion 
paid; to raiſe, levy, and pay 300 J. apiece to Catharine and 
Frances Porter, and annuities of 120 J. apiece to the defendants - 
Ferdinands and William Ward, junior, for their ſeveral * lives; 242 
and 300 J. per ann. to the plaintiff's late father, Edward Lord 
Dudley, for his ſupport and maintenance, payable half-yearly, 
I till 
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till the expiration or determination of the ſaid term. Theſe 
annuities to ariſe and begin to be paid after the death of the 
ſaid Lord Dudley; and that the truſtees ſhould have all the 
charges and coſts they ſhould be at paid them out of the truſt 
eſtate. 


Then follows this clauſe. And may, ſhall, and will permit the 
perſon and perſons, who from time to time ſhall have right to 
the freehold of the premiſſes, by virtue of, or under any uſe 
herein before limited or declared, from time to time, to have, 
receive, and take, to his and their own uſe and benefit, the re. 
ſidue of the rents and profits which ſhall remain over and above, 
or after the p rformance of the ſaid truſts, &c, 


Then follows a proviſo, That if the perſon or perſons that 
ſhall have right to the freehold, &c. ſhall pay or depoſit the 
20007, or ſo much as ſhall be unlevied, &c. and ſhall, to the 
good liking of the truſtees, ſecure the payment of the ſaid ſeve. 
ral annuities and payments, then the term to ceaſe, determine, 
and be void, 


The Matter of I need not mention the truft of the term for 100 years, for 

the Rolls“ argu- - ES . . 

eee ge. IA, augmentation of F; ances's portion, being out of the caſe, 

lation. that being to ariſe upon failure of iſſue male of the ſaid Lord 
Dudley, the great grandfather, nor the power of revocation to 
the ſaid Lord Edward Dudley, for there was not any revo- 


Cation, 


The Lord Edward Dudley, the grandfather, made his will, 
98th of June, 1701, and deviſed the guardianſhip of the plain- 
tiff's father to the defendant William Ward, ſenior, his brother, 
and the guardianſhip of William Ward, junior, and France 
Ward, the defendants, to him and the defendant Hodgett; and 
thereby gave ſeveral ſmall legacies, and gave all the reſidue of 
his perſonal eſtate to the plaintiff's father (Lord Edward Dudly) 
and made him and Mr. Hodgett executors, but Mr. Hodgett 

243 Was to reap no benefit thereof, and died 3oth of * Aug ut 1701; 
that the defendants IYVilliam Ward and Dilkes entered upon al 
the truſt lands, 
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The plaintiff's father afterwards married the Lady Diana, 
the plaintiff in the croſs bill, and died 20th of March, 1704, 
under age, and left the lady enſeint with the plaintiff, who is ſon 
and heir to his father, and heir at law to his grandfather, and as 
ſuch is entitled to the ſurplus of the rents of the truſt eſtate 
in Mr, Ward and Mr. Dies, and the benefit of the term for 


99 years. 


The Lady Diana, after the death of her huſband, brought her 
writ of dower, to which the term for 99 years was pleaded in 
bar; but ſhe had judgment in dower, with a Cſet Executio during 
the term. 1 | 


Edward Lord Dudley and Ward, the plaintiff's father, made 
the Lord Somers and the Lady Diana Howard executors, until 
the Lady Diana attains her full age, in truſt for her; the Lady 
Diana Howard has proved the will, and alſo taken adminiſtra- 
tion de bonis non to Edward Lord Dudley, the great grandfather, 
with the will annexed, | | 


The great queſtion contended between the mother and the 
ſon (for the other demands on both ſides, will, I preſume, eaſily 
be determined) is, whether the lady dowager, the plaintiff in 
the croſs bill, ſhall have the benefit of the truſt of the term, as 
to a third part of the profits above the charge of the annuities, 
during their reſpective continuance, and after the determination, 
a third part of the whole profits as her dower. 


And as this caſe is, I am of opinion ſhe ought. Before I 
proceed, I muſt declare, that I intend not in the leaſt to ener- 
vate the decree of diſmiſſion in the + Lady Bodmyn and Vande- + Show. Park, 
lendies's cafe, which ſtands confirmed in the Houſe of Lords; but C, 69. 
to diſtinguiſh this preſent caſe out of the reaſon and judg- | 
ment of that decree, agreeing that it ought to ſtand for ever in 6 
this court. | 


I obſerve this term is expreſsly attending and waiting on the W 1 
freehold and inheritance, nay, waiting during * the very charge, 244 | 
and the charge of the annuities, as to the ſurplus of the profits. 
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My reaſoning ſhall be drawn from the original inſtitution of 
this court of equity and conſcience; and alſo from the rules and 
common law principles of that which is regular law, which is 
bound to rules, to which equity in general may be ſaid to be 
oppoſite : for all kingdoms in their conſtitution, ſays my 
Lord Hobart, are with the power of juſtice, both according to 
the rule of law and equity. Theſe are the grounds which J 
ſhall go upon, and not upon any notions or arbitrary rules of 
my own. | 


My firſt reaſon is, that the right a dowreſs has to her dower 
1s not only a legal right, ſo adjudged at law, but is alſo a moral 
right, to be provided for, and to have a maintenance and ſuſte- 
nance out of her huſband's eſtate to live upon ; ſhe is therefore 
in the care of the law, and a favourite of the law; and upon this 
moral law is the law of England founded, as to the right of 


dower, 
Now equity is no part of the law, but a moral virtue, which 


qualifies, moderates, and reforms the rigour, hardneſs, and edge 
of the law, and is an univerſal truth; it does alſo affiſt the law 


where it is defective and weak in the conſtitution (which is the 


life of the law) and defends the law from crafty evaſions, delu- 
fions, and new ſubtilties, invented and contrived to evade and 
delude the common law, whereby ſuch as have undoubted right 
are made remedileſs; and this is the office of equity, to ſupport 
and protect the common law from ſhifts and crafty contrivances 
againſt the juſtice of the law. Equity therefore does not deſtroy 
the law, nor create it, but aſſiſt it. 


Now, what is it that hinders the lady from her right ? She has 
obtained judgment in dower at law, the law has given it to her, 
Ay! but there is a rule of the law entered, called a Ce/ſet Exe. 
eutio, the effect and power of which ſtops her execution, and 
the benefit of the“ judgment that ſhe has obtained. For how 
long? During the term of 99 years: A hard injunction; but 
upon what ground or reaſon ? Why, becauſe the common law 
ſays, her title is the marriage, ſeiſin, actual poſſeſſion, and death 


of her huſband ; and there never was a time, if her lord died, 
that 
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that ſhe ſhould have had immediate dower ; becauſe this term 
was 2 legal intereſt before the marriage, continuing at the time 
of the death of her huſband, and pleadable in bar by the heir to 


her demand of dower, and this is the common law. 


But notwithſtanding this, I conceive ſhe is relievable, and 
that this ſtrict rigorous rule of the law ought to be moderated 


by equity and conſcience, for theſe reaſons, and the precedents 
hereafter cited: 


%, From the nature, end, and deſign of creating this term; 
by the ſettlement it appears to be created by Edward Lord 
Dudley, for making proviſions out of the profits for his fon and 
grandchildren, which nature obliges him to take care of; and 
after that office and truſt performed, the two truſtees are to 
permit and ſuffer the perſon and perſons, who from time to time 
ſhall have a right of the freehold of the premiſſes, to receive the 


reſidue of the profits that ſhall remain after the performance of 
the truſts, 


That perſon was the dowreſs's huſband, who had an undeniable 
right to the ſurplus of the profits, and had an eſtate tail in him, 
and the dowreſs under him has a good equity to have her dower, 
becauſe the truſt of the term was expreſsly to attend the perſon 
that ſhould have the freehold ; and her huſband had the freehold, 
and ſhe has the freehold, and the words of the declaration of 
the truſt are thereby literally ſatisfied; though I am of opinion, 
that if the words had been in general to attend the inheritance, 
it would have been the ſame thing, and ſhe has a right to this 
truſt within the deſcription, 


It is no ſtrange notion at law, that long terms for years 
ſhould attend and wait on an inheritance, in which * caſe they 
are to be governed and directed by the intention of the parties 
that created them, and who, when they have put an end to them, 
then they have done their office, duty, and truſt, and have borne 
tie burthen, I mean have raiſed theſe portions, which was the 
original cauſe of their creation, and therefore in equity and 
conicience ought then to ceaſe, and return back to the channel 
from whence they were extracted; and it is a reaſon in law, 
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that ceſſante cauſa ceſſat effeftus, and there is no original confi. 


deration to give them a longer being, and ſuch a term ought not 
to be made uſe of to any other purpoſe, Fey to deprive a 


dowreſs of her dower. 


For the nature of theſe waiting terms, I muſt compare them 
to covenants, conditions, reſervations, and warranties, which 
my Lord Hebart, in the Earl of Clanrickard's caſe, ſays, do all 
wait and join to the grants, whereof he there gives ſeveral in. 
ſtances, and ſays, that a reſervation of a rent, which is but a 
ſhadow, muſt be guided by the body, which is the eſtate ; why 
ſhould not in like manner this truſt, which is expreſsly directed to 
wait upon and join the freehold, which was in the huſband, and 
alſo in the dowreſs, be guided and directed by the body, which 
is the freehold and eftate, and, as in caſe of a reſervation of the 
rent, which follows the freehold, and is in recompence of the 
land. 


ad, This truſt is an intereſt annexed to the eſtate immedi- 
ately, as to the ſurplus over and above the charge, and is at- 
tending and ancillary to the freehold and inheritance, and this 
truſt is a right in conſcience to take the ſurplus of the profits, 
during the continuance of the charge and the annuities, and the 
whole profits after the charge raiſed and ſatisfied, and does moſt 
certainly enfue the nature of the land ; for what are the profits, 
but the lands, or what is the land, but the profits? and the lord 
was ever in poſſeſſion of the land by his guardian and truſtee, 
and was perfect owner, 


* There can be no queſtion, but this term does attend the 
inheritance and freehold ; but then the queſtion is, To what 
purpoſe does it attend? I conceive that it does attend to the 
ſame purpoſes as an advowſon appendant does to a manor ; 3 
commonage appendant to a meſſuage and land; a villain re- 
gardant to a manor; any thing that is an acceſlary, and that fol- 
lows the nature and condition of the principal : nay, it is, 4 
the logicians term it, adjuncium ſubjecti, an adjunct or quality 
adjoined, or rather re- annexed to its ſubject in the perſon of 


the owner of the freehold; but in ſome caſes it ſeems to be 
merged 
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merged or confounded in equity, for it is aſſets ſubject to a 
debtor; and is not dower a debt, and out of the land too ? 


And therefore my Lord Hale, in Sir John Saunders's caſe, 
Mich. 20. Car. 2. is of opinion, that ſuch a waiting term does 
not prevent dower, or ought to ſtave off a debt; for ſuch a 
term ſhall be aflets, ſays he, if it attend an inheritance in fee 
ſimple ; but not, if it attend an eſtate tail, which is not ſubject 
to debts in equity ; but here the lord has an eftate tail, to which 
dower is incident, and therefore ſhall attend the dower. 


And in Sir George Saunders's caſe it was adjudged, that a 
waiting term in truſt follows the eſtate, as the ſhadow does the 
bedy, and is of the ſame nature and quality, and it is there com- 
pared to a box of writings which follows the land, 


The dowreſs here ought to be regarded as a purchaſer, con- 
fidering her portion, her quality, a match no way unequal, a 
marriage treated, no ill method or practice uſed, looked upon by 
good and learned counſel to be dowable, the young couple be- 
ing young, under age, and unwilling to ſtay till age to make a 
ſettlement, and above all, no debts or portions on the eſtate, but 
two or three annuities, 


Again, ſhe ought to be preferred to the heir her fon ; 


it, Becauſe her right (though it may be ſaid concurrent) is 
prior in time to the heir, it began by the intermarriage, * 2dly, 


That the heir loſes (if I may call it fo) but one third to his + 


mother for her dower, and retains two thirds to himſelf, which 
is not unreaſonable, | 


34ly, The courts of law, though ſhe has judgment, cannot 
aſſiſt her againſt this term, becauſe, being a truſt, they have no 
cognizance of it, and is a creature of this cqurt, and only de- 
terminable here; and without the aſſiſtance and relief of this 
court the judgment for dower is enervated and eluded by the 
Cet Executio, for by the judgment ſhe has dower, and by 
the Ceſſet ſhe is prevented, during the term of 99 years; and it 
is moſt probable that ſhe will not outlive the 99 years, without 
which ſhe cannot have benefit of her judgment, and all the 
R 2 remedy 
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remedy at law is vain and illuſory, and no, remedy any where 
put here; and yet her right is fixed and unfixed by the judg- 
ment at law, and right without a remedy is nothing ; and there. 
fore I hold the common law to be defeCtive in this Caſe as to the 
execution, and ought to be aſſiſted by equity. | 

But to conclude this point, as between the dowreſs and the 
heir, this very caſe is admitted in the very argument of the 
Lady Bodmyn and Vandenbendy, for (ſays the printed caſe, 
Parliament Caſes, 71.) it perhaps would be prevalent againſt 
an heir, but not againſt a purchaſer ; and ſo I conclude it to be 
beyond a perhap. 

It is objected here (as in that laſt caſe) that the demand of 
dower is a right not ariſing by the agreement of the parties 
(which, if defective or imperfect, might be ſupplied by equity) 
but by operation of law : now I preſume the difference is meant 
between a defective jointure and dower; but I conceive that it 
is a diſtinction without a difference, in words only, not in ſenſe, 
and a marriage is as much a contract (and I am ſure more 
facred) and ought to be: as much regarded and relieved, as 
a defective jointure, which is the agreement of the parties: 
the diſtintion is commonly expreſſed in Latin; dower is ex 
proviſione legis, a jointure, ex proviſione hominis; but each of 
them is but a proviſion for the * wife, and that the law makes 
ought to be regarded, and ſupported by equity preferable to the 
other; they are both grounded upon contracts, as my Lord 
Chancellor Fefferies ſays, in the report of Lady Raduor's cal 
and he could not imagine a reaſon why a jointreſs ſhould be re- 
leved againſt ſuch a waiting term, and not a dowreſs; it is 
there alſo agreed, that if a leaſe be made precedent to a mar- 
riage, in truſt to pay debts, the heir paying the debts ſhall be re- 
lieved againft the leaſe, and ſet it aſide, why not the dowreſs ? I 
think ſo too. 

I ſhall now give an anſwer to the judgment in my Lady Bad- 
myn's and Vandenbendy's caſe, which is cited to over-rule this 
cals in point. 

I conceive 
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I conceive that caſe purely to have been decreed in favour of 
a purchaſer, and the ſtrength of it to be grounded on the gene- 
ral inconveniences that would attend all purchaſers, bond fide, 
without notice, which was the point my Lord Jeffries and 
Somers went upon, and for which occaſion was cited the cafe 
of Baſſet verſus Nefworthy, 26 Car. 2. in Lord Nottingham's 
time, which was thus: Nofworthy pleaded himſelf a purchaſer for 
valuable conſideration without notice, which plea being proved, 
came to be heard upon the merits, and the Lord Chancellor de- 
clared, That a purchaſer, bona fide, and without notice of any 
defect in his title at the time of his purchaſe, may lawfully buy 
in any ſtatute mortgage, or any other incumbrance ; and if he 
can defend himſelf by thoſe at law, his adverſary ſhall have no 
help in equity to ſet thoſe incumbrances aſide, for equity will not 
diſarm a purchaſer ; and precedents of this kind are very ancient 
and numerous, where the court has refuſed to give any aſſiſtance 
againſt the purchaſer, either to the heir, or to the widow, the 
fatherleſs, or to the creditors, or to one purchaſer againſt an- 
other; and this rule in Chancery is in vindication of the com- 
mon law, where the maxims which refer to deſcents, diſconti- 


nuances, non-claims, and collateral warranties * are only the wiſe 250 BY 


R 3 forfeiture, 


5 
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- — ww OB 


arts and inventions of the law to protect and quiet the poſſeſſion, il 

and {trengthen the right of purchaſers, &c, 1 

have cited theſe reaſons at large, becauſe it ſtrengthens the is U 
5 judgment in Vandenbendy's cafe, and let all ſuch purchaſers be ith 
| ſupported and protected; but ſurely the precedents in this caſe HY 
, will not ſupport the heir in our caſe againſt another that demands Kit f 
. her dower, 4.0 
6 As to the precedents, I ſhall mention ſome that weigh with : | 
l me, beſides the natural juſtice of the caſe, ; | fl 
The firſt I ſhall make uſe of is + Fletcher and Robinſon's caſe, + Vid. this caſe, 11 
b Aa, 1653, Henry Robinſon, on good conſideration, promiſed — — 4 j 6 
n to allure the manor of Buckton to his eldeſt ſon in fee; but fall- 22 2. Jeylh iN it 
$ ing into ſome trouble for counterfeiting a warrant, he conveyed S, 2 Wms. 5 | 
Buckton to his younger fon, in truſt, only to ſecure it againſt a * I g 
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forfeiture. The father being freed from trouble, conveyed Bu. 
ton to his eldeſt ſon, and dies: the eldeſt ſon dies and leaves a 
widow, having no iſſue, and the younger brother his heir; on 
dower brought by her, the conveyance to the younger brother 
was given in evidence, whereupon ſhe was nonſuited ; but upon 
a bill brought by her here, the caſe appearing ut ſupra, ſhe had 
a decree, and a commiſſion directed to ſet out the thirds; and 
though this was much conteſted, yet equity and juſtice pre. 
vailed; and though the time in which this was adjudged may 


be objected, yet + were they learned men, who. deliberated well, 


and pronounced their decrees and judgments according to their 
oaths, and according to juſtice and equity, 


Serjeant Vaugban's caſe is in point; and Snell and Clay's caſe, 
which was heard 6 W. and AM. 


The common law is, that if a rent be reſerved on a leaſe for 
years, made precedent to marriage, the wife ſhall recover dower 
of the third part of the rent immediately, and alſo of the land, 
with a 22 Executio durant. Termino, 


* Why then ſhould not the declaration of the ſurplus of the 
profits to the next perſon to whom the freehold ſhall come be 
looked upon in conſtruction to be a reſervation of rent, as it is 
in effect and in intention, and ſo to be conſtrued in equity to 
aſſiſt a right of dower ; for a rent is certainly part of the profit 
of the land, and is paid therewith, why ſhould not this ſupply 
a reſervation in equity? 


I think I have law and equity on my fide, and likewiſe the 
precedents, which, according to my Lord Hobart, 270. are built 
upon reaſon and juſtice, and tantum habent de lege, quantum ha- 
bent de juſtitia; I muſt therefore decree the lady dowager the 
benefit of this truſt term, and that the truſtees, Mr. Vard and 
Mr. Dilkes, do account to her for the third part of the clear pro- 
fits, above the charge of any yearly annuities, from the death of 
her huſband, and from time to time for the future during the 
term, and the term to ſtand charged therewith during her life 
the truſtees to be allowed their coſts and charges according to 


+ Widdringten, Whitleck, and Liſle, were at that period Commiſſioners of the 
Great Seal, | the 
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the deed, and to berindemnified, and coſts to be paid to the . 
plaintiff, the lady, and all the defendants, out of the truſt eſtate. 


Franklyn verſus Earl of Burlington. Caſe 204. 


2 Vern. $12, S. C. 1 Eq. abr. 200, pl. 7. Ante, 207. and references. 
[chard Earl of Burlington, in 1697, deviſes thus: Item, My Adeviſe of the 


| i . furniture and 
will and pleaſure is, that the furniture aud pictures in my — che 


houſes at 4. B. and C. ſhall always remain there, and not in 3 — — 
the power of my executors to diſpoſe of, but ſhall go with my 2 
faid houſes to ſuch of my grandchildren as ſhall be in the poſ- ſtantiy uſed, and 
ſcion thereof; and then appoints, that the plate, gilt with gold, gps" 
belonging to his chapel at, &c. together with the ornaments — ng 
thereof, ſhould remain to the perpetual uſe of the ſaid chapel, and ther. 

makes D. executor, to whom he gives all his perſonal eſtates 

except what is before bequeathed, of what nature or kind 


ſoever. 


* The queſtion was, Whether the plate the teſtator conſtantly 252 
uſed, and removed with him when he went from one houſe to 
another, ſhould go to the executor by the laſt clauſe, or belong 
to the houſes under the word furniture? 


My Lord Keeper was of opinion, that the word furniture in 
2 large ſenſe takes in plate, but not here, becauſe he diſtin- 1 
guiſhes the chapel plate from the furniture; and the plate of 
ordinary uſe that was carried with him, would no more be faid 
the furniture of one than of the others, and he meant only the 
particular furniture of each houſe;-ſo the plate went to his exe- 
cutors, and liable to the plaintiffs, who were creditors, 


Tilly verſus Bridges. Caſe 205. 


Y Lord Keeper was of opinion in this caſe, that when f Eg. abr. 285, 
one has title to the poſſeſſion of lands, and makes an en- candy Po 
try, whereby he becomes entitled to recover damages at law, rently ſtated, 
for the time the poſſeſſion was detained from him after ſuch en- 8. C. Pad, 318 
try, he ſhall not turn that action at law into a ſuit of equity, 

and bring a bill for an account of the profits, except in + caſe of F 2 Was. 64.5, 


an infant, or ſome other very particular circumſtances, 
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Caſe 206. Beſt verſus Stampford. 
. 
Gilb. Ch. 253. 1 Eg. abr. 241, pl. 1. 274, pl. 8. S. C. 1 Vern. 43. 188. 2 Vern. 1 and gz. 520. 
S. C. 1 Salk. 154, S. C. 2 Freeman, 288. S. C. 2 Wms. 236. 3 Wms. 330.— ee alio, 1 Wms. 


360. Brown's Rep. 70. f 

Feme . \ Feme inheritrix before marriage raiſes a term for 1009 
1 iſes a term . . . 

— 1000 years years, in truſt for her intended huſband ta receive the 

in truſt for the - . - N a . 

n ved for life, profits during their joint lives ; and if they ſhall have any chil. 

then for if dren, in truſt for ſuch children, their executors and adminiſtra. 
hildren (if any . , : 

their executors tors, during the reſt of the term; and if the huſband ſurvive her, 

1 adminiftra- : . : *- . life + i 1 1 

mr and if the in truſt for him, during his life ; but if ſhe ſurvive bim, * then 

_ bor her, her in truſt for her, her executors and adminiſtrators, during the reſt 

truſt for her, her 

executors _d of the term. 


adminiſtrators. . A 
The huſband dies without iſſue; the wife marries a ſecond huſband, and dies; the huſband take; 


out adminiſtration to her, yet decreed that the term ſhould attend the inheritance. 
253 The huſband dies without children, and the wife ſurvives 
5 5 


and takes another huſband, who ſurvives, and takes out adminif. 
tration to her, 


The queſtion was, If the faid term ſhould go to him, or at- 
tend the inheritance, and go to the heir ? 


Lord Keeper. This is only an unſkilful declaration, and not 
the intent of the party; and the particular purpoſe being ſerved, 
it muſt attend the inheritance, for ſo I think it was at her ſe- 
cond marriage, and that could not be altered by her death, for 
equitas ſequitur legem, and cited Pollhill and Pollhill; and if thi 
term and inheritance had been in the ſame hands, it would have 
merged, ſo here it fhall be attendant in equity, 
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Parrot ver/us Treby. Caſe 207. 


5 January. 
1 Eq. abr. 125, pl. 4. S. C. 


N a bill brought to call a truſtee to an account, it was Where on a bill 
held by my Lord Keeper, that if he by anſwer ſubmits ©? dall truſtee 


; to account, he 
readily to it, though on the account he be found in debt, yet he by anſwer ſub- 
a . mits readily to 
ſhall pay intereſt for the balance only from the time of the a&- it, though found 
. . * . n in debt, ſhal 
count liquidated, and no coſts, if he has not miſbehaved him- an 4 wp Lage 
{elf ; but whereas in this caſe, he ſaid, in his anſwer, he believed balance only, 
from the time of 


the plaintiff conſiderably indebted to him, and after the matter the account li- 
. . 2 idated, and 
had depended 20 years, is found 200 J. in the plaintiff 's debt, n 1 
he ſhall pay intereſt from the time of the bill; for he admits by die controrerts 
the account 


ſuch anfwer, that he has not kept any money for the plaintiff there, if mn 

i s F RE in arrear, tha! 
uſcle(s, or unemployed, and in a manner dares the plaintiff to pay be 
the account, and therefore muſt pay coſts, as the plaintiff muſt _ 


have done it he had been found indebted to him. 
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2 . 


3 Eq. abr. 66, pl. . S. C. 1 Vern. 245. S. C. 2 Vern. 538. 2 Eq. abr. 149, e. 2. 1 Wms. 126, 
2 Wims. 316. 1 Verey, 303. 618. 2 Verey, 191. 3 Ack. 695. 709.—— Vid. Brown's 
Rep. 16. i 


A feme covert, + HERE a woman before marriage, by conſent of the 


— — 4 man, makes over her eſtate, real and perſonal, to be at 


perſooal l. . ber own diſp{ſal, all the produRt or increaſe of it, or that which 
Hom uſe may comes in lieu of it, ſhall be alſo at her diſpoſal, 
profit as the pleaſes, | 


+ Vide Powell v. Hankey (y Wms. 82.) where the wife, after the death of ber 
buſfband, was not permitted to recover the arrears of ber ſeparate intereſs, 
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Powell verſus Bell. Caſe 209, 


3 Eq, abr. 60, pl. 7, S. C. 2 Vern, 61. 118. 2 Freeman, 220. Ch. Caſes, 295. 2 Eq. abr. 1434, 
c. 5. S. C. (n.)—Sce alſo, 1 Wms. 465. 3 Wms. 409. Caſes temp. Talb. 173. 


H E defendant had married an adminiſtratrix to her for- Ae 
mer huſband, to a ſhare of whoſe perſonal eſtate the — 


. 7” . . . a the per- 
plaintiff was entitled; the adminiſtratrix was likewiſe entitled to ſonal eſtate, and 


: ; 4 
a third, and before her ſecond marriage had waſted great part — — 


of the eſtate, and then died. — 


equity to anſwer it in nature of a debt, ſo far as any fortune of his wife's come to his hands will 
extend, unleſs he had made a ſettlement on her adequate to that fortune, without notice of the 
debts or devaſtavits. 


This bill was brought againſt her huſband to have an account 256 

of the eſtate, and a ſatisfaction for his ſhare; and being heard 
at the Rolls, an account was decreed to be taken of what of 
the eſtate had come to the hands of the adminiſtratrix before her 
ſecond marriage; and alſo what had come to her or het huſ- 
band's hands fince the marriage ; and the plaintiff to have fatis- 
faction againſt the defendant abſolutely, for fo far as came to his 
or his wife's hands after marriage; and for what came to her 
hands before her ſecond marriage, to have a ſatisfaction againſt 
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Caſe 210, 


1 Rep. 177. 


De Term. Paſchæ, 1706. 


the defendant, ſo far as he had any eſtate of his wife's; and this 
was affirmed on appeal to my Lord Keeper. 


Mr. Vernon ſaid, it has been ſeveral times held, that where a 
man marries a woman, without ſtipulating for any particular 
fortune, or making any ſettlement, if, after the death of the 
wife, debts of hers appear, the huſband (not being a purchaſer 
in ſuch caſe) ſhall! be anſwerable for the debts of the wife in 
equity, ſo far as he had any money or other perſonal eſtate of 
hers, 


+ Aſtry verſus Aſtry. 


1 Vern. 66. 355.414. 2 Vern. 513. Caſes temp. Talb. 73. 2 Vezey, 367. 640, 


Cowper's Rep. 651. Brown's Rep. 450. 2. .. 22. 5 4+ 


If a man gives 
his wife power 
to divide his 
eſtate amongſt 
his three chil - 
dren, ſhe muit 
do it equally, 


N this caſe was cited the caſe of Sir George Crook's daugh- 

ter, who had left a power to his wife to deviſe her eſtate 
among his three daughters, in ſuch proportions as ſhe ſhould 
think fit; yet it was held in this court, that ſhe mult divide it 
amongſt them equally, unleſs a good reaſon can be given for 
doing otherwiſe, 


+ It has been held, that a parent may execute a power of appointment wnequally, 
but not to gs to be iliuſory, 1 Vezey, 59. 
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In CURIA CAN cELLARIX. 


Orby ver/us Lord Mohun. Caſe 211. 


2 Vern, 531+ and Gilb, Eq. Rep, 545+ S, C. more fully reported. 1 Eq. abr. 343, pl. 5. S. c. 
e. . Ke 3562 


Iiton Gerrard, tenant for life, with power to make leaſes for Tenant for life, 


. with a power to 
21 years, or three lives, ſo as upon every leaſe of ſuch 3 


lands as have been uſually letten, and fines taken for them, the — 3 
y demiſed, re- 
old accuſtomed rent, or more, be yearly reſerved, and ſo as ferving the an- 


upon every leaſe of other lands not uſually letten, nor fines taken 5 


for them, there be reſerved the beſt improved rent that can be lands, reſerving 
i the beſt improv- 


gotten for the ſame, and the leſſees to execute counterparts ed rents, makes 
a general leaſe 


thereof, of all the lands, 
reſerving rent in the very words of the power. Leaſe adjudged void by the Lord Keeper, and Chiet 
Juſtice Trever, again the opinion of Halti, Chief Juſtice. 


4 


Fitton Gerrard, by indenture 21 December 1702, demiſes to 
the defendants all ſuch lands as have been uſually let ten, and 
knes taken for them, for 99 years, if three perſons ſhould fo 
long live, with a reſervation in theſe words, yielding and paying 

therefore 
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De Term. S. Trin. 1706. 


therefore the reſpective old and accuſtomed yearly rents ; and if this 
reſervation was purſuant to the power, was the queſtion, 


My Lord Chancellor, being aſſiſted with the two Chief Juſ. 
tices, Holt and Trevor, decreed, that this leaſe was not 155 to 


bind the remainder-man. 


But my Lord Chief Juſtice Ea Jiffered in opinion, and held 
this leaſe good. 


, Becauſe the reſervation being in the very words of the 
power, if the power was good, the reſervation muſt be ſo too, 
for the ſame words muſt have the ſame meaning in both; and 
if a ſum certain had been reſerved, yet it muſt have been aver- 
red to have been the ancient and accuſtomable rent, or more ; 
and therefore this reſervation in the words of the power may be 
helped by ſuch an averment, and conſequently i is good, 


2dly, That if any of the lands compriſed in this leaſe had 
not been anciently let, though the reſervation in ſuch manner as 
to them would be void, yet the leaſe would remain good as to 
the others. 


zahy, Though all the lands were compriſed in this one deed 
of leaſe, yet the remainder-man, who is to have all the deeds 
in his cuſtody, might eaſily diſtinguiſh them, as well as if they 
had been let by ſeveral leaſes as they were formerly. 


But my Lord Chancellor and Trevor held this leaſe void 
againſt the remainder-man, and not purſuant to the power, 


1/7, Becauſe it was intended, that the words of the power 
ſhould be turned, verbatim, into a reſervation in leaſes; and to 
fay, that if the words in the power are good, they cannot be bad 
in the reſervation, ſuppoſe, in the power to make leaſes, it 
was provided, that in every ſuch leaſe there ſhould be inſerted 
ſuch covenants as are uſual in leaſes in that county, and 2 
leaſe were made in the very words of the power, would this be 
good? Certainly not, nor would it be aided by any ſpecial 
verdict, finding the covenants uſual in that county, 


2d, 
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In Curia Cancellariæ. 


2dly, The queſtion in this caſe is not between the leſſor 
and leſſee (between whom, perhaps, the leaſe might be good, 
and the rent recoverable) but the “ queſtion is, as to the 
remainder- man, whoſe remainder and inheritance is to be 
charged by a power, which is to be taken ſtrictly, and is not 
purſued ; for the intent thereof was, that a certain rent might 
be reſerved upon every leaſe to be made, that fo he in remain- 
der might know how to come at it, and from his action for 
the recovery thereof, which, as this reſervation is, he cannot do, 
but will be involved in perpetual controverſy and uncertainty, 
for he muſt not only aver and avow, that the ſum he diſtrains for 
is the ancient rent, but muſt alſo prove it; for if the tenant can 
ſnew another more ancient rent, then he may nonſuit the re- 
mainder-man, and fo, toties quoties, he diſtrains or avows for any 
rent the tenant, by ſhewing that another rent has been reſerved 
may baffle him, and keep the land in ſpite of his teeth, without 
any rent at all, till he is ſo lucky as to hit upon the true ſum 
reſerved upon every ſeveral leaſe, which will be very difficult for 
him in the remainder to do, and is no ways agreeable to the 
meaning of the power : but if a certain ſum had been reſerved, 


and the counterpart ſhewn under the tenant's hand, he muſt 


either ſhew a more ancient rent, or it will be preſumed for the 
plaintiff; and if he ſhould ſhew one more ancient, the conſe- 
quence of that will be the avoiding of his own leaſe, which to 
imagine he ſhould attempt is abſurd; and without defeating of 
the leaſe he can never avoid payment of the rent, when it is re- 
ſerved in certainty ; but as it is reſerved here, it is wholly un- 
certain z and my Lord Chancellor faid, it was the firſt attempt 
that ever was made to delegate the power generally that was to 
have been executed particularly, and was a new invention, 
tending to introduce perjury, forgery, and frauds, and therefore 
not to be countenanced, 
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De Term. S. Trin. 1766. 


8 2. * Grice, verſus Goodwin. 

2 Eq. abr. 281, 65's. ec. 

1 hn Grice by will deviſes his real eſtate to his wife for 
appearing in the life, and after to Thomas his ſon for 9g years, if he ſhould 
"7 * ſo long live, charged with the payment of 500 J. apiece to 


John and Thomas, the two eldeſt ſons of his ſon Thomas, at 
their ages of 21 years, and dies. 


Afterwards John the grandſon dies, in 1694, an infant, and 
inteſtate; after, in 1698, Thomas the father dies, without taking 
adminiſtration to John his ſon; and a bill was brought to have 

0 an account and diſtribution of the perſonal eſtate of John Grice 
the grandfather, Thomas the father, and John the ſon. 


On hearing the cauſe, the court had decreed the 5001. le- 
gacy, deviſed to John the grandſon, to be diſtributed amongſt 
his mother, brother, and ſiſters, equally ; and a bill of review 
being brought to reverſe this decree, 


3 given The firſt error aſſigned was, that on the death of ohn the 
A Ch y a a X 1 

ſtranger, at the grandſon, in the life of Thomas his father, his 500 J. legacy 
g in death veſted in his father by the Statute of Diſtributions, though he 


1 took not adminiſtration to him, and therefore ought not to have 
ute © IITCTLDU - 
tions, although been diſtributed as the perſonal eſtate of John the grandſon, but 
he took not out 
a4miniftration to às the perſonal eſtate of Thomas the father, and then the mother 


N would be entitled to a third of it; and it was admitted it ought 
to have been ſo. 


But it was inſiſted, this error did not appear in the body of 
the decrce as drawn up ; for though it was laid in the bill, that 
the grandſon died in 1694, and the father in 1698, and that it 
is confeſſed in the anſwer they died about the times in the bill, 
yet the defendants being infants, their admiſſion is not ſufficient 

261 unleſs proved; and it ſhall be ſuppoſed it was not proved,“ be- 
cauſe, if it had, the court could not have made ſuch a decree, 


and the proofs now cannot be referred to, 


On the other ſide it was ſaid, taking the fact to be as ap- 
pears on the face of the decree, as drawn up and inrolled, it i 
a plain error, and it muſt be ſo taken now; and the queſtion 
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In Curia Cancellariæ. 


is not at preſent, Whether an infant's admiſſion be good or 
not? | 


The court held it an error appearing in the body of the de- 
exce, ſo the decree was opened, 


Lord Bath verſus Sherwin. Caſe 113. 


Ant, 194+ Gilb. Eq. Rep. 2. „e. 2 Eq, abr, I71, C. 1. 8. Co 


1 Wms. 672 *. 2 Wms. 64 *. 
i Vezey, 28. 3 Atk. 542. Bunbury, 158 *. . 


The authorities marked with an afteriſk are ſuch as where a new trial was refuſed. 


Bill was brought for a perpetual injunction, to ſtay the Chancery will 


. . . not grant a per- 
defendant from bringing any more ejectments to try his — 4 


1 . RP. ; . tion, though the 
title at law, ſuggeſting, that the plaintiff had five verdicts, and ene on, 
that it was an unreaſonable vexation, c.; therefore to put his five verdicts in 


So f - ejcttments at law, 
title in perpetual peace, was the end of the bill. unleſs there be 


ſome ingredient 


in the cauſe, which gives the court juriſdiction, as truſt, fraud, accident, Se. 
I 


The Lord Keeper, after this had been fully debated, took 
time to conſider of it, and now delivered his opinion, viz. 
that to give the court an original juriſdiction, there ought to 
be a fraud, or a truſt, or ſome accident fall out in the caſe, 
to prevent ſome great inconvenience, as between a lord of a 
manor and the tenants thereof, to ſettle the ſeveral rights; if in 
caſe the right between the lord and the ſeveral tenants was 
to be ſettled in ſeparate actions, the difficulty upon the lord 
would be inſupertble, by reaſon of the multiplicity of ſuits at 
law, the like in ſettling boundaries, &c. : therefore this court 
will interpoſe and direct an iſſue to be tried, and the conſcience 
of the court thereby informed and fatished ; this court will then 
put the whole in peace by a perpetual injunction. 


* But this caſe, he ſaid, was in its nature new, and did not 262 
fall under the general notion of a bill of peace; this being only 
between A. and B. and one man is able to contend againſt 
another; and if the courts of law on new demiſes will not ſuf- 
ſer the former verdicts to be pleaded, he could not help it: he 
laid, he was ſatisfied of the vexatiouſneſs of the defendant in this 
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eaſe; but if it was a grievance, it was in _ law, gc In 

3 for another juriſdiction, vix. the parliament, reform, 
24 t it would be arrogance in him by decrees or injunc. 
. x: take upon him the reformation of the law +. 


d it was reverſed, 
he Houſe of Lords, an 

i was appealed from to t — 

the R N granted. 1 Brown's Parl. Caſes, 
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In Curta CANCELLARIEA. 


Hoſkins verſus Hoſkins. Caſe 214. 


Antè, 183. Poſt, 541. 2 Freeman, 224. 2 Vern. 114. 265. 646 f. Ventris, 347. 1 Wms. 147. 
299. 681, 3 Wms. 225. 315. Cates temp. Talb. 71. 1 Strange, 235. 1 Atk. 509. 2 Atk. 48. 
3 Atk. 77 F-—e contra, 1 Eq. abr. 204, pl. 5 f. 2 Vern. 298. 3 Wms. 226. 2 Atk. 516. 491. 
3 Atk. 938, —Brown's Rep. 425. | 
Thoſe marked thus 7, are caſes where evidence of the intention was admitted. 


IR John Hoſkins by will, amongſt other things, deviſes to 4: by ill gives 
his younger ſon Henry Hoſrins 7501. and afterwards buys 22 


and afterward 


him a cornet of horſe's employment, and paid 650/. for it; 2 

and it was proved to be intended this 650 J. ſhould be diſ- 2 * 
O ts 

counted out of the legacy, and that he would ſtrike ſo much Ft — 


out of his will, as ſoon as the accounts came from London to ” 3 


him; but died before they came, without altering his will. his will : held 
that the 650 J. 
ſhould go in diminution of the 7507. 


Per Curiam. This money paid for the ſaid commiſſion ſhall 


go in diminution of the legacy, and be taken in payment and 
latisfaCtion of ſo much. 


Another point was, Sir Jahn by his ſaid will deviſed the 2 Eq, abr. S. C. 
* ö f : f Ante, 12. 170. 
vie of his houſehold goods to his wife, during her widowhood, 231. 
8 2 and 
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De Term. 8. Mich. 1706. 


and made her executrix during her widowhood ; and if the 
ſhould die or marry, he appointed his ſon and heir to be his 
executor: he alſo deviſed ſome curioſities and rarities to remain 
as heirs looms in his family; and the queſtion was, If the 
widow, who had this legacy of the uſe of the houſehold goods 
264 during her widowhood, ſhould have the * undiſpoſed ſurplus of 
the perſonal eſtate, or if it ſhould be diſtributed according to the 


Statute of Diſtributions ? 


My Lord Keeper was of opinion, as this caſe is, ſhe ſhall have 
the ſurplus, for ſhe has but a limited executorſnip; and though 
this court has diſtributed the ſurplus where the executor has a 
legacy, on a ſuppoſed intention of the teſtator that he intended 
him no more, yet here it cannot be intended fo as to exclude 
the heir when his executorſhip ſhall take place ; for as to the 
heir looms, that appears to be given to another intent, and not 
to exclude him from the ſurplus, neither ſhall the wife in this 


caſe be excluded, 


Caſe 215. + Murray verſus Wiſe & al. 


1 Rolls abr. 8 34, pl. 12. 1 Eq. abr. 177, pl. 15. S. C. 2 Eq. abr. 299. 4 and 14. 2 Vern. 564. 
S. C. 690. 2 Wms. 523. 3 Wms. 295. Caſes temp. Talb. 157. 268. 1 Vezey, 10. 226. 2 
Vezey, 48. 2 Atk. 37. 3 Atk. 486. Comyn's Dig. 281. vol. 6. Cowre 's, Rep. 299. 657. 7 Brown's 
Parl. Caſes, 467. S. C. as in Cowper. Brown's Rep. 437.— contra, Poſt, 471. 1 Rolls abr. 834, pl. 
I5. „Cro. Car. 447. 449. 2 Wms. 335 Vid. Duuglas's Rep. 463. 759 to 764. 

A. deviſes 501, / By will deviſes 501. to the defendant, his daughter and 
t is hei . . . 

— 4 * heir, and gives all the reſt and reſidue of his real and 
his wife all the perſonal eſtate whatſoever to his wife, and makes her ſole exe- 
reſt and reſidue 

of bis real and cutrix. 

perſonal eftate, 


and makes ber exccutrix ; theſe words paſs a fee to the wife, 


It was argued, that theſe words do not paſs a fee, being join- 
ed with the words perſonal eſtate, for which were cited, Cr. 
Car. Wilkinſon verſus Merryland, 3 Med. 164, and Heylin verſus 
Heylin, ibid. 228, and Carter verſus Horner, 4 Mod. 89, and 
1 Silk. 236. the Earl of Bridgwater and Duke of Bolton . 


+ For the inſtances in which a fee will paſs by deed or grant, without the 
word heirs, conſult 10 Viner's Abr. tit, Eſtate, K 2. L. L. As to the paſſing 
of an eftate of inheritance in laſt wills and teſtaments, without the word heirs, 
ſee 8 Viner's Abr. tit. Deviſe, (Z a) 242, and Gilbert's Law of Deviles, 19. 


But 


dec 


1 Eq, 


A. 
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But after ſome time taken to conſider of it, my Lord Keeper 
decreed, that this deviſe carried the fee. 


Bowdler verſus Smith. Caſe 216. 


NE deviſes in theſe words: As to my temporal eſtate, where- 2 Eq. abr. 371, 


with God hath bleſſed me, I give and diſpoſe thererf as fol- c. 44. LG. 


loweth ; Firſt, I will that all my debts be juſtly paid, which I ſhall 1 IN 
at my death awe or ſtand indebted in to any perſon or perſons what 430. 

ſeever; alſo I deviſe all my eſtate in G. to A. B. and this was 

all the real eſtate the teſtator had; and per Lord Keeper, this 


will creates a charge on the real eſtate for payment of debts, 


265 
* Noys verſus Mordant. Caſe 217. 


1 Eq. abr. 273, pl. 3. 2 Vern. 581. more fully and accurately reported. Gilb. Eq. Rep. 2. 8. C. 


A Being in poſſeſſion of an eſtate that was a mortgage in A. mortgagee 
„ 


fee, by will deviſes it to his daughters B. and C. and — — 


their heirs, and dies; B. marries and dies; the queſtion was, _ o — 
ers, an 
Whether the ſhare of B. ſhould be decreed real or perſonal heirs; one of 


the daughte 
eſtate, and conſequently go to her heir, or to her huſband as her marries: and 
_ , dies: held that 
adminiſtrator ? „ 


not go to her huſband as perſonal eſtate, but ſhould deſcend to the heit of the wife. 


My Lord Keeper decreed it againſt the huſband, and put this 
caſe: A man ſeiſed of lands in fee, which were only mort- 
gaged to him, deviſes them to his fon and heir, and his heirs z 
ſurely theſe lands ſhall deſcend as an inheritance ; or though the 
mortgage be paid off, ſhall not the money be conſidered as 
lands, and go to the heir, and his heirs, as the lands would have 
done, and this purely by the intention of the teſtator ? And did 
not the teſtator, who had a governing power, intend, in the 
preſent caſe, that the mortgaged lands ſhould be conſidered as 
any other lands of inheritance, and be ſubject to, and directed 
by, the ſame rules that other eſtates are? 
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206 | *DE 
Termino S. Mich. 


1708. 


In CURIA CANCELLARIEX. 


Caſe 218. Woodman verſus Skute. 


Gilb. Eq. Rep. 9 S. C. 2 Vern. 187. 3 Wms. 294. (n.) | 
A. being taken T HE defendant coming home from Blakenly fair, finds the 


he huſband 5 . . . ' 
os Val is plaintiff naked, and juſt going to bed to his wife ; he 


his wife, gives thereupon gets a note from him of 5007. which was in June; 
him ſecurities 


for payment of afterwards, in Augiſt following, the plaintiff gives him a judg- 
500 J. A bill F | 
to be reiieved ment, and in October following ſurrenders copyhold lands to 
againſt the ſecu- I. . 1 

es, dlledging, him by way of farther ſecurity. 

that it was a plot to catch him, and that he was compelled by threats to enter into them, Bill 
ditmiſled, 


'The plaintiff brought this bill to have the ſeveral ſecurities de- 
livered up, alledging a contrivance to catch him in that manner; 
and that he was drunk, and did not know what he did ; and that 
the defendant with an ax threatened to cut him in pieces, ſo that 
he was under terror; and that the defendant himſelf had ſaid in 
company, that the fecurities were for money lent. 


My Lord Chancellor oblerved, that there was no proof at all 
of a plot to catch the plaintiff in this manner, nor that he ap- 
peared to be fo difordered or frighted ; for he continued in the 
lame mind when he was in cool blood, at the ſeveral times 
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of giving the three * different ſecurities; and it was proved, 267 
that he joined with the defendant in giving out, that that note 

was given for a bargain of graſs, ſo that he knew what he was 

about, and had a mind to conceal it. 


If a jury in this caſe had given damages, this court could 
not relieve, and why ſhould it ? When the plaintiff himſelf has 
three times given and aſcertained the damages againſt himſelf, 
it ſhews he thought the damages but reaſonable : ſo diſmiſſed 
the bill, but without coſts, becauſe the defendant has bragged 
of his bargain, which was a ſign he thought himſelf over-paid ; 
but my Lord Chancellor ſaid, he would relieve againſt the 
penalties. 


Anonymous. Caſe 219. 


N uncle gives his niece by will 1200 J.; the niece marries, Poſt, 522. 


* V - . 
but antecedent to the marriage the father takes a bond 8. CR 


from the then intended huſband to pay him 200 J. in cafe the Ne . Allen. 
2 Eq. abr. 187. 


daughter ſhould happen to die without iſſue male, in the life- 1. S. C. 


; | 5 L ; . 2 Chan, Rep, 
time of her huſband ; the daughter did die without iſſue male, 176. 1 5G 


living her huſband ; whereupon the father ſued the huſband at 1. 2 Verne 
E i : 24 392. 446. 652. 
law upon this bond; and the huſband brought his bill here to be _ 25 4 
. . > N 5 ms. 118. * 
relieved againft this bond, and had a decree accordingly ; for it 1 Vezey, ON. 
2 Vezey, 375. 
2 Atk, 535. 


tering into it, the court took it to be in nature of a marriage brak- 3 At» 566. 


appearing that no money was paid, nor conſideration for en- 


age bond, and therefore ordered it to be delivered up. 


Carter verſus Bletſoe. Caſe 220. 


2 Vern. 617, S. C. 2 Eq. abr. 540, c. 5. S. C. Ante, 109. 140. 195. 213. Poſt, 290. 500. 


— ee alſo, 1 5 range, 238. 
Jp Atthew Bletſoe by his wil deviſes his lands to his eldeſt ſon A. deviſes to his 


* 3 1 . two younger ſons 
S. Bl:the, and his heirs ; but his will and mind is never- g daughter, 


theleſs, that the ſaid S. Bleiſoe ſhould pay out of the land ſo de- out of lands, 
: a : portions of 600 f. 
viſed to him, the ſum of 600 J. * v. to his daughter Mary the apiece, payable 


; at 21, with 
ſum of 2001. at her age of 21 years; and to his ſon Fohn 2001. maintenance; 


; : 5 | . the daughter 
at his age of 21 years; and to his fon Matthew the ſum of ies, and dies 


under age, having two children: held that this was not ſuch an intereſt veſted in her, as ſhould 
80 to her huſband as adminiſtrator. 268 


84 200 l. 
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200 J. at his age of 21 years; and if it ſhould pleaſe God to 
take out of this life his ſon S. Bletſoe, before he attained the age 
of 21 years, then his will was, that his fon John ſhould not 
have the 200 J. ſettled on him, but that it ſhould be paid to 
Mary and Matthew, to be added to their portions, and he to 
have all the eſtate given to S. Bletſ2e, paying the 6007. as before 
expreſſed, and that his ſaid children ſhall be allowed 47. per ann. 
maintenance for every 100/. until their ſeveral portions were 
paid. 

S. Bletfoe died before his age of 21 years; the plaintiff mar. 
ried ary, and has two children by her; Mary died two months 
before her age of 21 years, and the queſtion was, Whether this 
was not a ſubſiſting charge upon the land and intereſt fo veſted 
in Mary, as to entitle the plaintiff, as her adminiſtrator, to the 
legacies, though ſhe died under 21 years. 


It was urged for the plaintiff, that theſe were portions, and ſo 
called by the expreſs words of the will ; and by the civil law a 
portion is always conſtrued to be for preferment in marriage, 
which may happen long before the age of 21 years, as this caſe 
was; and as to the 100/, that fell to her on S. Blet/oe's death, 
and no time was limited for the payment of that, therefore the 
plaintiff ought to have a decree guoad that at leaſt, 


It was likewiſe urged, that 47. per cent. being allotted till 
they came of age, made it an intereſt veſted, and the teſtator 
muſt intend this deviſe as a debitum in preſenti, though ſolvend, 
in futuro, becauſe intereſt imports a debt. 


But my Lord Chancellor diſmiſſed the bill as to both de- 
mands, becauſe there was no words in this will which veſted 
any intereſt in thoſe legacies before the age of 21 years; and 
as to the other 100/. that was governed by the other legacies, 
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269 
* Hedges verſus Hedges. Caſe 221. 


2 Eq. abr. 2635 C. 4. 8. * Gilb. Eq. Rep. 12, 13. . Go 7 Vin. abr. (tit. Cuſtom of London, 
d. 8.) 138, 215. S. C. 2 Vernon, 615. S. C. 


IR William Hedges being a freeman of the city of London, - 22 of 
. 5 , orden being de- 
and having children by two venters, and being deſirous to firous to make a 
7 : 2 2 
make a difference between them in point of fortune, by his will (ence be- 


- - dren in point of 
gives two of them a ſpecific legacy of a bond of 3000/7. — A 
to two of them a bond of 3000 J. Afterwards, by advice of his lawyer (whom he conſulted 
about the beſt method of ſecuring of it to them) the clauſe in the will was obliterated, and the 
will republiſhed, and the bond was altered, and new ſecurity given in the name of J. B. in truſt for 
theſe two children; yet held, that this 4000/7. muſt be brought into Berchet, if they would entitle 
themſelves to any farther ſhare of the perſonal cftate. 


Afterwards being in doubt, whether it might not be beſt ſecur- 
ed to them by ſome act in his life-time, he ſent for his lawyer 
to conſult with him, and his lawyer adviſed him to do it by act 
executed in his life- time; whereupon the clauſe or ſentence in 
the will, which gave the 3000 J. was obliterated, and the bond 
was altered, and a new ſecurity given in the name of Sir James 
Bateman, in truſt ſor thoſe children, and the will republiſhed; and 
ſoon after Sir William Hedges died; and if theſe children ſhould 
have an equal ſhare of one third of this eſtate with the other 
children, and alſo retain to themlelves 3000 J. was the queſtion. 


It was urged to be the plaineſt intent of Sir William imagi- 
1 nable that they ſhould, and it would be contrary to equity that 
the miſtakes of the lawyer ſhould fruſtrate ſo manifeſt an intent, 


. That rather than this ſhould be conſtrued an advancement 
of them in Sir William's life, ſo as to make them bring it into 
hatchpot, equity ought to conſider t as a deviſe cauſa mortis, and 
that it ſnould go out of the freeman's legatory part. 31 
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But per Curiam, this cannot be conſtrued a deviſe, or donatio 


cauſd mortis ; + for'that is, where a man lies in extremity, or being + pot, zoo. 
ſurprized with ſickneſs, and not having an opportunity of making , Dey, - 
his will; but leſt he ſhould die efore h- could mate it, e gives 357 

with his * own hands his goods to his friends about him : this, if he 270 
dies, ſhall operate as a legacy; but if he recovers, then does the 

property thereof revert to him; but in this caſe the teſtator Sir 


William acted deliberately, and made his election, that they ſhould 
take 
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take by a giſt in his life-time, and for that * altered the 
ſecurities, and republiſhed his will. 


My Lord Chancellor farther ſaid, that he believed the intent 
of Sir William was as has been ſuggeſted; but if men will de- 
liberately lay down premiſes, and from thence draw falſe con- 
cluſions, this court has no juriſdiction to ſet right ſuch miſtakes; 
and though Sir William thought, that notwithſtanding this ad- 
vancement, they would come in for an equal ſhare with the reſt 
of the children, yet it is plain, that both he and the lawyer miſ. 
took the law and cuſtom of London; and ſhall this court interpoſe 
when there is no fraud or equitable circumſtances in the caſe ? 
and therefore decreed the 3000/7. to be brought into the Hf 
if they would entitle themſelves to any farther ſhare +, 


Caſe 222. f Attorney General, at the relation of the Maſter 
and Fellows of Sidney College, in Cambridge, 
verſus Bains, and Mary his wite, heir of Dr, 
Johnſon, & al. 


Poſt, 389. Gilb. Eq. Rep. 5. 1 Eq. abr. 47, pl. 7. S. C. 2 Vernon, 597. 8. C. 1 Salk. 163. 
2 Wms. 260. 3 Atk. 141. 


R. Johnſon, ſeiſed of ſeveral freehold and copyhold lands, 
and poſſeſſed likewiſe of divers leaſehold lands, ſurrenders 


A will wanting 

witneſſes, will 

not operate as an 

appointment to 13 . n. af . n 

e the copyhold to the uſe of his will, and after makes his will in 

43 Elix. writing, whereby he deviſes all his eſtate, v. freehold, copyhold, 
and leaſchold, to truſtees, their heirs and executors, in truſt, for 
the maintaining and providing for ſeveral poor ſcholars of Sid. 
ney college, in Cambridge, and tor divers other charities in his 
will particularly expreſſed and directed; and this will was all 
written with his own hand, but had no witneſſes to it. 


271 * Afterwards he makes a codicil, wherein he recites and takes 
notice of the will, and this codicil was ſubſcribed by four wit- 
neſſes, and duly executed, and ſoon after dies. 


+ This decree was appealed from to the Houſe of Lords, and reverſed, 1 Brown's 
Cates in Parl. 2 54. 4 


1 Vid. Stat. 9 C. 2. cap. 35. Dlackſt. Comment. vol. iii. cap. 18. pag. 273˙ 
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And now this bill was brought to have the truſtees take upon 
them the truſts, and to have a ſpecific performance thereof. 


It was urged, in ſupport of the charities, that + as to the copy- + 2 Ark. 497. 
holds no queſtion could be made, but that the will was ſufficient, . 
becauſe they d n t paſs by the will, but by the ſurrender; and 
as to the leaſehold lands, they being but chattels, are part of the 
perſonal eſtate, and not within the Statute of Frauds and Per- 
juries. 


As to the freehold lands, though the will be not effectual as a 
will to paſs them within the Statute of Frauds and Perjuries, 
for want of conforming to the circumſtances required by that 
ſtatute, yet it is good as an appointment to a charity within 
the 43 Eliz. for which was cited 11 C. the cafe of Magdalen 
college, where want of livery and attornment ſhall be ſupplied, 
and alſo C/iſon's caſe in Hob. 2 Rol. Rep. 318, and Duke on 
Charitable Uſes, 110+, where it is held, that tenant in tail, without + 1 Vezey, 225. 

| fine or recovery, may by will, or otherwiſe, appoint to a charity, 
and ſuch appointment in all caſes, where the party has a diſpoſ- 
ing power, ſhall be ſupported in favour of a charity, though other 
| ccremonies to other purpoſes would be requiſite. 


It was farther urged, that the codicil taking notice of the will, 
and being duly executed, that makes the will good too, as if it 
was affixed to the will at the time of the execution thereof; for 
l the law annexes and conſtrues it as part of the will, and the lay- 
ing of it in another place ſi nifies not ing. 


or 

. On the other fide it was inſiſted, that the will not being exe- | 

jS cuted according to the Statute of Frauds and Perjuries, cannot 1 

all be good to paſs the freehold lands, and the taking notice of the 4 
will in the codicil cannot mend it, for that, for ought appears, py, 

* might be executed * in another room, and the witneſſes to that 272 1 

Dy ſee or know nothing of the will. 8 f 


That deviſes or diſpoſitions to a charity were not in all caſes 

ſupported; that infants, fe e coverts, and lunatics, are as much 

wn's diſabled in this, as in all other caſes; that the reaſon why tenant in 
tail y, without fine or re overy, deviſe to a charity, is, becauſe 


* the 43 Eliz. being ſubſequent in time, has repealed the Statute 
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* 


de Donis, and by an artificial diſtinction between a deviſe and an 
appointment; but the 29 Car. 2. is ſubſequent to the 43 Eli. 
and extends as well to a charity as any thing elſe. | 


Lord Chancellor. I ſhall be very loth to break in upon the 
Statute of Frauds and Perjuries in this caſe, as there are no in- 
ſtances where men are ſo eaſily impoſed upon as at the time of 
their dying, under the pretence of charity, for the ſtatute re. 
quires that the will ſhall be fo and ſo circumſtanced, otherwiſe 
it is void to all intents and purpoſes. 0 


It is true, the charity of judges have carried ſeveral caſes on 
the 43 Eliz. great lengths, and this occaſioned the diſtinction 
between operating by will and appointment, which ſurely the 
makers of that ſtatute never thought of. 


Afterwards it was decreed, that the will not being good as 2 
wal, could not operate as an appointment. 
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Termino S. Hillarii, 


1708. 


In Cuata G 


Terry verſus Terry and Ragget. Caſe 223. 


ond. Ch. 341. Gilb. Eq. Rep. 10. S. C. Poſt, 505. 1 Vernon, 197. 295. 2 Vernon, 548.— 
i centra, 1 Wms. 141. 243. 3 Wms. 100. 8. C. cited (n.) 7 Brown's Parl. Caſes, 293.— 


Vid. Brown's Rep. 359+ Z2c- WD har ef L GA Aer. . As. 58. 
HE plaintiff's wife Eliz. was the only child of William An executor or 
Goodier, who made his will, and the defendants execu- — 


tors and overſeers thereof, for the benefit of the plaintiff Eliz. ——_ 
then and ſtill an infant, and impowered them thereby to act and the 1 
do as they ſhould think would be moſt for her advantage, and — 
died poſſeſſed of a perſonal eſtate to the amount of 3000 J. and 8 * 
upwards, which the executors poſſeſſed themſelves of, having firſt chaſe of lands 


: in the infant's 
proved the will. name ; but if be 


lends the money on a bad ſecurity, be muſt anſeer it out of his own pockets 


Some time after, the executors hearing ſome copyhold land 
was to be fold, which lay contiguous and near to other lands of 
the plaintiff's, and which had formerly been ſold for 2101. pur- 
chaſed the ſame in the infant's name for 200/. and took a con- 
veyance accordingly, 


Another 100/. they lent out upon bond to one who, at the 
time 


= Tr & 1 
. "5 2 


. ĩↄð ³˙ð 1. A ae 3. S © gb 
: - ISS 


— 
r awlraccknctt:;, a. ies, 
28. — _— — — * 8 4 


4 

. 

3 

6 

ö 

N 

| | 
111 
* 

* + 
5 

. 


1 
1 
90 
Xx 
. 
EE 
k 
Mi 
k 10 
ni 
a 
"I" 
ms 
* 
f 
1 
1 
b 
x25 
U 15 * 
OY 
Wy, 
Ky 
x it 
* 


274 


De Term. S. Hill. 1708. 


time of the lending, was a conſiderable trader, and eſteemed x 
man of ſubſtance, having an eſtate of 60/. per ann. beſides his 
trade, and ſeveral witneſſes ſwore they would at that time lend 
him 500/. upon his * own note only; but it happened that he 
after failed, and the money became deſperate. 


The plaintiffs not liking the copyhold purchaſe, brought this 
bill to have an account of all the teſtator's perſonal eſtate, and 
that the defendants might be decreed to pay the ſame to the 
plaintiffs, and not throw upon them the loſs of the money, and 
oblige them to take the copyhold land againſt their liking. 


It was inſiſted upon to be the practice of this court, that exe. 
cutors had no power to inveſt money in lands, unleſs the will had 
given them ſuch authority; becauſe the ſucceſſion of land was 
to go one way, and the ſucceſſion of money or perſonal eſtate 
another ; and here, by this purchaſe, the huſband would be de. 
feated of ſo much of his wife's portion, over which he would 
have had power, had not this purchaſe been made, and therefore 
it ought not to ſtand. 


The defendants inſiſted upon the power the will gave them 
to act for the plaintiff's advantage, and that this purchaſe was 
ſuch; and as to the 1001. relied on the proof they made of the 
perſon's abilities at the time they lent it. 


As to the 100 l. my Lord Chancellor decreed them to pay it, 
and make the beſt they could of the bond themſelves, either 
by a commiſſion of bankruptcy or otherwiſe, as they ſhould be 
adviſed, and ſaid, he did this for example, to diſcourage men 
from taking ſingle perſons bonds; and that conſidering the con- 
tingencies and hazards of trade, a man's bond for 100 J. that is to 
lie any time, is not ſecurity for above 50. and fo he would take 
this, notwithſtanding his abilities at the time of lending it; but 
as to the copyhold purchaſe, it appearing by the proofs 707 be fer 
the plainti 's benefit, he decreed that to ſtand, and ſaid, that pur- 


chaſes made in infants names might be good enough, and here 


ſhe is ſtill an infant, and therefore the time of her agreement 


or diiagreement is not yet come; beſides, being married, ſhe 
has 
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has no will of her own, and her huſband * has already fhewn 275 
her conſent to this purchaſe, by cutting down timber off the 
land. 


Then it was prayed, that ſhe might have liberty by the de- 
cree to diſſent to this purchaſe when ſhe came of age, and to 
claim the money; but that my Lord difallowed likewiſe, and faid, 
as the tree falls ſo let it lie, and pronounced his degree ac- 


cordingly. 
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Kirk verſus Clark & al. Caſe 224. 


27 January. 
Gilb. Ch. 251. 2 Eq. abr. 165, c. 5. 479, c. 8. S. C. 


HIS was a bill brought by a truſtee to compel the A c:auique Truf 


| : R . b muſt in all caſes 
ſpecific performance of marriage articles, and the Cęſtuigue , — 


Truſt was not made a party, and therefore it was prayed, that = — Apt 
4 the cauſe might not go on after opening the bill and anſwer, Cy@uigue Truf 
becauſe if the bill ſhould be diſmiſſed, the Ctuigue Truſt would hid, for 
not at all be bound by it, and fo the defendants liable to another 


{uit for the ſame cauſe. 


; It was faid, that though ſometimes bills brought by a Ceſtuigue 
| Truſt had been allowed, without making the truſtee a party ; yet 
that was upon the Ce/tugue Truſt's undertaking for the truſtee, 
that he ſhould conform to what decree ſhould be made, which 
b might be reaſonable, he having no intereſt at all in his own 
* right; but a truſtee could not ſo undertake for his Ceſtuigue 
a Truſt, | 
7 The court ordered the plaintiff to pay this day's coſts, and 
1 to make the Ceſtuique Tru? a party, and the former bill, anſwer, 
1 and depoſitions, to ſtand; and the next day the Ceftuigue Truft, 
It who was a feme covert, was made plaintiff by her brother, and 
* Prochein Amy againſt the defendants, one of whom was her 
N huſband, and the courſe of the court agreed to be, that a feme 
31 covert may ſue her huſband by Prochein Amy; they would not 
4 make her defendant, becauſe it would have taken time to have 


* put in her anſwer. 
FL The 
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The caſe appeared to be, that Sir Nicholas Clark was tenant 


the reverſion in for life of copyhold lands, with the remainder * to his wife for 
lands to his ſon, life, the reverſion to himſelf in fee, and makes a ſurrender of 
to leſſen the fine the reverſion to his eldeſt ſon in tail, the remainder to his own 
aid incaſe it right heirs, which ſurrender was made to his ſon, with intent 
bim by deſcent, only to leſſen the fine he would have paid, in caſe the reverſion 
had come to him by deſcent from his father, he having it by 


this ſurrender as a purchaſe ; afterwards, upon a treaty of mar. 
riage between the fon and a young lady, who was to have 2000/, 
portion, her friends, upon diſcourſe of a ſettlement, underſtand. 
ing the father had a leaſehold eſtate beſides the copyhold, pro- 
poſed to have both ſettled, but told him, they relied chiefly 
upon the copyhold, that being the only equivalent for the for- 
tune; upon which Sir Nichelas told them, he had ſettled that al- 
ready on his ſon by a ſurrender ; and thereupon an agreement 
was made for ſettling the leaſehold eſtate upon the young lady, 
and the iſſue of that marriage, and reduced into writing, and re- 
cited the intended marriage and portion, and that in conſidera- 
tion thereof thoſe leaſes were agreed to be ſettled in ſuch man- 
ner as therein mentioned; and after, a ſettlement was made ac- 
cordingly : ſome time after, Sir Nicholas's lady dying, and he 
being in treaty for another marriage, entered into articles for 
making a ſettlement upon her, and amongſt other things, co- 
venanted to ſettle the copyhold lands on her for a jointure, &c, 
to ſuch and ſuch uſes; and now this bill was brought by her and 
her truſtees (the marriage being had accordingly) to compel a 
ſpecific performance of thoſe articles. 


For the plaintiff it was inſiſted, that the ſettlement on the 
ſon was purely voluntary, before any treaty of marriage, and 
therefore fraudulent and void againſt purchaſers for valuable 
conſideration, without notice, as the plaintiff was; that if ſuch 
(as a ſettlement made in ſuch a ſecret manner as this was) 
ſhould prevail againſt the plaintiff, the intent of the ſtatute 
27 Eliz. would be entirely defeated ; and that this differed from 
a voluntary ſettlement on a wife or younger children, for * whom 
the father was bound to provide ; but here it was upon the 
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eldeſt ſon, who would have had it without ſuch ſettlement by 
courſe of deſcent, and therefore there could be the leſs ſuſpicion 
or notice of the father's want of power to ſettle it on his ſecond 
marriage; it was likewiſe inſiſted, that the agreement on the 
ſon's marriage, being reduced into writing, the parties had ſet 
up their reſt there, and ought to be bound by it, and that it 
would be of dangerous conſequence, after ſuch agreement in 
writing, to admit of any looſe diſcourſes had before to make 
any part of the agreement, for when it was reduced into writing, 
the minds of the parties muſt be ſuppoſed to be fully ſearched, 
and all that they intended to be contained therein ; and ſeeing 
that agreement mentions only the ſettling the leaſehold eſtate to 
be the proviſion intended, no extravagant parol declarations of 
the father's having already ſettled the copyhold eſtate on him 
ought to be admitted, nor any proof to enforce the ſame ; and 
then that agreement in writing ſtanding ſingly on the leaſehold 
eſtate, the copyhold eſtate, which was long before ſettled, and at 
2 time when there was no proſpect of the ſon's marrying, ought 
to be looked on as voluntary, as againſt the plaintiff, and the 
rather, becauſe the intent of it appears to be only a contrivance 
to eaſe the ſon of the great fine he muſt have paid, in caſe it 
had come to him in courſe of deſcent, and for no other reaſon, 
ſince he was not to have it till after his father's death, he keep. 
ing the eſtate for life ſtill in himſelf. 


On the other ſide it was ſaid, that this ought not to be looked 
upon as a voluntary and fraudulent ſettlement as to the plaintiff, 


becauſe it was the chief inducement that prevailed on the friends 


if the fon's wife to conſent to the marriage, and to give her ſuch a 
/ertune ; and that if they had not been aſſured the copyhold was 
already ſettled on the ſon, they would have inſiſted on a ſettle- 
ment thereof, or not have given her ſuch a portion ; and to make 
void this ſettlement now would be to * give the father leave firſt 
to marry his ſon to that eſtate, and then again, after to marry 
himſelf to it, and ſo to make the fame eſtate a ſnare and trap 
to deceive either his own or his ſon's wife, and the ſurrender to 
the ſon being upon record, the plaintiffs might have had recourſe 


sf thereto, 
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thereto, and ſatisfied themſelves, and there was no occaſion upon 
the ſon's marriage, actum agere, to ſurrender the copyhold to 
him, when he had it already. 


My Lord Chancellor decreed the ſurrender to the ſon good; 
and though it were at firſt voluntary, yet upon his treaty of mar. 
riage, it being regarded as the principal inducement thereto, it 
now became valuable, and ought to be conſidered, as if it had 
been but then ſurrendered to the fon ; and it was not neceſſary 
to inſert it in the articles, it being an eſtate of another nature, 
and to paſs in another manner, and being already ſettled, it was 
ſufficient in the articles to provide for the ſettlement of what 
they farther intended to ſecure on that marriage, without taking 
notice of what was already ſettled to their ſatisfaction ; and {6 
the copyhold paſſed by the ſurrender, as a proper conveyance 
for that kind cf inheritance, and the leaſchold by the ſettlement, 
28 a proper means for carrying over that, and both together 
made the ſettlement inſiſted and agreed upon to be made, and 
were in conſideration of marriage, and a marriage portion, which 
ſurely is a valuable conſideration, and ought not to be ſet aſide 
as fraudulent in a court of equity; and fo diſmiſſed the bill with 


coſts. 


= Powell verſus Powell. 
Caſe 225. 
A decree againſt T N this caſe was cited a caſe where tenant in tail contracted 
eee for ſale of his lands, and received part of the conſideration 
3 3 ee money; and upon his not making * good the ſale by fine or com- 
roceſs of con- mon recovery, a bill was brought in equity to compel him 
eons hey Hg thereto, and a decree pronounced accordingly ; he notwith- 
erin hag ſtanding ſtood out all proceſs againſt him to a contempt, and 
279 then died before the ſale was perfected ; and after his death 2 
bill was brought againſt his iſſue in tail to revive the decree 

againſt him, but was diſmifled ; for though the tenant in tail 

had power by the fine or recovery to have barred his iſſue, yet 

ſince he did not make uſe of that power, his iſſue could not be 


bound by any other act of his, 
D 


FT 
truſts 
other 
due 1 
title a 
tant, 


Up 
this : 
merch 
very C 
termatr 
portio! 
and bc 
combe | 
of Goc 
he inte 


In Curia Cancellariæ. 


*DE 280 
Termino Paſchæ, 
I 709. 
In CGukia CANCELLARIEDE, 
Whitcombe verſus Whitcombe. Caſe 226. 


12 HE plaintiff's bill was to ſet out of the way ſeveral Where the entry 
terms for years kept on foot by the defendants, the ale 4 


truſts whereof were ſatisfied, and to be admitted to redeem . e A- 
other terms for years on payment of what ſhould appear to be gain a Ps 
due thereon, that ſo the plaintiff might be let in to try yy 

title at law, in an ejectment, as heir to one IM Hitcombe, an in- 


fant, deceaſed. 


Upon opening the bill and anſwer, the caſe appeared to be 
this: Peter Mhitcombe, father of the defendants, was a Turky 
merchant, and being abroad in Turi ſeveral years, acquired a 
very conſiderable perſonal eſtate ; and upon his return home in- 
termarried with one Mrs. Sherrard, with whom he had 5000/1, 
portion, and by her had iſſue two daughters, both defendants, 
and both under age; ſome time after the marriage, Peter Whit- 
combe purchaſed the eſtate in queſtion, being of the yearly value 
of Go. or thereaboucs, and ſoon after his wife died; and then 
ke intermarried with the defendant the Lady Haſtins, and about 
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September 1704 died, leaving the Lady Hoſkins enſcint of a ſon, 


whereof ſhe was delivered about three months after her huf., 
band's death. Immediately upon * her huſband's death, the Lady 
Hyſkins entered upon his whole eſtate, and received the profits 
thereof, and held courts in the name of the two daughters, as 
heirs at law, and cut down about 10007. worth of timber for 
maintenance of herſelf and her children; afterwards the ſon was 
born, and lived about nine months, and then died ; thereupon 
the plaintiff, as heir at law of the whole blood to the infant, 
who was laſt ſeiſed of the freehold and inheritance of the pre- 
miſſes, brought his ejectment to recover the poſſeſſion thereof, 
and made out his title thus; vz. ſon and heir of Fohn Whit. 
combe, who was ſon and heir of Peter Whitcombe, who was 
grandfather of Peter N hitcombe the merchant, father of the 
infant ſon. Upon the trial, the defendant ſet up ſeveral terms for 


years, whereupon the plaintiff was nonſuit. 


He now brought this bill to be relieved againſt thoſe terms, 
and have thoſe whereon nothing was due to be ſet aſide, and be 
admitted to redeem others whereon any thing ſhauld appear 
to he duc, that ſo he might try his title at law to the Jands in 


queſtion, 


The defendants, the infants, by their guardian anſwered, and 
admitted, that their father was ſeiſed of ſuch eſtate, and had ſuch 
iſſue, and hoped the court would take care of their intereſt, 


The Lady Hoſkins admitted likewiſe ſuch ſeiſin of her huf- 
and, and ſaid, that after his death ſhe entered and held courts 
in the name of the infants the daughters, and cut down fuch 
timber, and ihe and the other defendants inſiſted, they ought 
not to be compelled to give the plaintiff any aſſiſtance to make 


out his title, 


For the plaintiff it was inſiſted, that when the father died, 
and his wife entered generally, ſuch entry ought not to be 
conſtrued a tort, when it will admit of another conſtruction, 
as it will in this cafe, and that is, as having a right and good 


title as guardian in ſoccage to her infant fan ; and then her 
ſeiſin 
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ſeiſin was a ſeiſin for him, * and would entitle the plaintiff 
as fully as if the infant himſelf had been in actual poſſeſſion 
and though ſhe might indeed, after ſuch general entry, ſo far 
declare her intention, as to make her a diſſeiſſeſs ab 7nitiz, 
as if ſhe had afterwards levied a fine, yet without ſome ſuch 
at ſhe ſhould not be taken to be a wrong doer, when by a 
reaſonable conſtruction her entry might be intended lawful, 
and no parol declaration in Pais would ſerve to make her 
entry wrongful ; and if this were ſo, then nothing ſtood in the 
plaintiff's way to hinder his being relieved in this court ; for 
as to the terms for years they could be no impediment, be- 
cauſe the poſſeſſion of a leſſee for years, is the poſſeſſion of him 
that has the freehold ; and then the plaintiff, as heir at law to 
the infant ſon, who by his guardian was laſt actually ſeiſed of 
the freehold, had good title at law; and this is ſo clear and 
known a caſe, that they need not cite many authorities to 
prove it, for Co, Lit. 15. where he treats of the doctrine of 
Poſſeſſi Fratris, makes it clear beyond diſpute. They attempted 
likewiſe to prove, but could not make it out, that rents were 
reſerved upon thoſe leaſes for years, and paid to the defendant the 
Lady Hoſtins, as guardian, which would have made {till ftronr 
for them, beſides ſome proof that the defendants the daughters 
had 6000/. provided for them by their father in his life-time, 
and that he declared his eftate ſhould go and continue in his 
name and family; and thereupon it was inferred, that they be- 
ing already provided for, the plaintiff's application was the more 
reaſonable, and they ought to help him to a diſcovery for mak- 
ing good his title at law. 


On the other fide, for the defendants it was inſiſted, that they 
were unprovided for by their father, and therefore were in the 
nature of creditors, and ought not to be compelled in a court 
of equity to give the plaintiff any aſſiſtance for making out his 
title to {trip them of their inheritance ; that in the caſe of chil- 
dren it was not unuſual in this court to relieve, even againſt 
* an heir at law; and therefore if a copyholder deviſed his 
land to his younger children, or that it ſhould be fold to raiſe 
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portions for his younger children, and made no ſurrender to 
the uſe of his will, yet this court would ſupply it againſt the 


heir at law. 


Alſo it was obſerved, that the infant ſon was not born till 
three months after the father's death, and that the mother en- 
tered immediately upon her huſband's death, and that could not 
be as guardian in ſoccage to the ſon, for he was not then born; 
and if her entry at firſt was not as guardian to her ſon, which 
it could not poſſibly be, ſhe did nothing afterwards to alter 
the nature of her poſſeſſion, were it by right or wrong; and 
as to the daughters, ſhe could not enter as guardian in ſoccage 
to them, for 1t never was heard of that a ſtep-mother could 
be gvardian in ſoccage ; beſides, her entry as to one third part 
was in right of her dower at common law, and then, as to 
that, it was a continuance of the ſeiſin of her huſband, and 
took away the deſcent of that third part to the fon, and ſuch 
entry for dower was good till avoided by the heir at law, or his 
guardian. 

It was likewiſe much inſiſted upon, that the defendants were 
children unprovided for, and therefore in the nature of credi- 
tors, and equity ought not to give him any help, or make his 
caſe better than it was at common law. 


My Lord Chancellor ſaid, he thought it a cafe of great com- 
paſſion, and that he would give the plaintiff no aſſiſtance, un- 
leſs the daughters were. otherwiſe provided for ; but becauſe 
the plaintiff alledged, that by a deed in the Lady Hyſtins's 
cuſtody, it appeared, that 6000/. was ſettled on the daugh- 
ters, he ſaid, that if that was fully proved it might alter the 
caſe, and ordered the deed to be produced (though that was 
likewiſe greatly oppoſed) and the Lady Hoſkins having ſuch a 
deed wherein ſuch proviſion was made, afterwards the matter 


was compromited, 
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* Anonymous, | Caſe 227. 


2 Wms. 549. 3 Wms. 387. 2 Veecy, 559. 
\ Petition upon the + late act of parliament was read, for + - Ann. cap. 


enabling infants of the age of 12 years, or upwards, 9 
S = ; an pwards, The manner in 
on whom any truſt-eſtate or mortgage is devolved, to convey which infants 
to the Ce/tuique Truſt, or mortgagor, on Payment of the money — are to 


to the executors ; the petition ſet out the conveyance in truſt — — 
to three perſons, and that ſuch a one being the ſurvivor, was ſuant to the act 
dead, and the eſtate in law devolved upon an infant, who was NOI 

in court; alſo the declaration of truſt was read, and the con- 

ſent to the next heir at law to the infant required, and then an 

order was made for the infant, by her guardian, to convey over 


the truſt-eſtate to the Ceſtuique Truft, and the conveyance to 
be ſettled by the Maſter, 
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* Who mate e "gin Brewer, ſupercargo of a ſhip which was to go a goods, 
5 OG - mr voyage to the EI Indies, having ſhipped on board ſeve- does ke 
1 for ſecuring a ral goods and commodities, borrowed of the plaintiff 600 J. and purchaſ 
. 3 all be gave a bottomree bond to pay 40/. per cent. in caſe the ſhip but as 
5 * > ſhould reign (as they called it) three years ; and at the ſame * = A 
0 5 ditor. time made a bill of ſale to the plaintiff of the goods and com- and Vou 
Wer zoditics he had on board (which was invoiced particularly) and And 
1 of the produce and advantage that ſhould be made thereof; and Sir Edu 
this was in the nature of a ſecurity, or pledge, for the repay- him by 
ment of the 600 J. and the 400. per cent, premium, upon the to keep 
ſhip's reigning three years as aforeſaid. wards a 
The ſhip goes her voyage, and theſe goods were fold, and theſe go 
with the money others bought, and thoſe likewiſe were inveſted and the 
in other goods, and fo there had been ſeveral barters and ex- 8 ris 
change of ſeveral ſorts of goods, hon, anc 
had beer 
The ſhip after three years returns home, richly laden with man ſells 


286 ſeveral ſorts of goods; but it happened that * Brewer died upon 
the 


d 
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the ſea, in bis return home, and the defendant Roy/ton, who was 
. creditor of his by judgment for 1500/. obtained before the 
ſale of thoſe goods, takes out adminiſtration, and takes poſſeſ- 
ſion of the ſeveral goods and commodities returned home, which 
belonged to Brewer. 


And now the plaintiffs brought their bill to have an account 
and diſcovery of thoſe goods, and to have ſatisfaction for the 
produce and advantage that was made thereof. 


The defendant by his anſwer inſiſted, that he was a judgment 
creditor of a higher nature than the plaintiffs, who were at moſt 
entitled but to an account, and in the nature of creditors by 


ſimple contract, and therefore could not come in till his judg- 
ment was fatisfied. 


For the defendant it was urged, that Brewer's keeping poſ- 
ſeſſion of the goods after the ſale, made it fraudulent and void as 
to creditors, who by this means were induced to think him a 
man of ſubſtance, and to give him credit as ſuch ; that the dif- 
ference has always been taken between ſuch a fale or pledge of 
goods, and a mortgage of lands; for though the mortgagor 
does keep the poſſeſſion of lands, that is not fraudulent as to 
purchaſers, who may by inſpecting the deeds diſcover the title; 
but as to goods, if there be no change of the poſſeſſion, there 


is no alteration made of the property, but ſuch ſale is fraudulent 
and void, 


And a caſe of one under St. Dunſtan's church was cited by 
Sir Edward Northey, where a man took out execution againſt 
him by agreement between them, the owner cf the goods was 
to keep the poſſeſſion of them upon certain terms ; and after- 
wards another gets judgment againſt the ſame man, and takes 
theſe goods in execution, and it was held they were well liable, 
and the firſt execution fraudulent and void againſt any ſubſe- 
quent creditor, by reaſon there was no change of the “ poſſeſ- 
hon, and fo no alteration made of the property; and he aid, it 
had been ruled 40 times in his experience at Guildhall, that if a 
man ſells goods, and ſtill continues in poſſeſſion as viſible owner 


of 
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of them, that ſuch ſale is fraudulent and void as to creditors, and 
that the law has been always ſo held. 


It was alſo ſaid, that admitting theſe goods themſelves ſhould 
be liable by reafon of the ſale, yet the property of them being 
ſo often changed, the plaintiffs could not follow them now, nor 
could Brewer make over to the plaintiffs any intereſt in theſe 
goods, which are now come home, he having then nothing in 
them himſelf, and he could not bind by his ſale a future right or 
poſſibility. 

For the plaintiffs it was urged, that theſe goods were pledged 
for the ſecurity of their money; that till execution actually lodged 
in the ſheriff's hands, a man is owner of his goods, and may 
diſpoſe of them as he thinks fit, and they are not bound by the 
judgment, which makes no lien at all upon goods; and that 
Brewer was but in nature of a truſtee for the plaintiffs of theſe 
goods, and they might follow them, and ought to have an ac. 
account of the produce they made. 


My Lord Chancellor was of opinion, that the truſt of thoſe 
goods appeared upon the very face of the bill of ſale; that 
though they were ſold to the plaintiffs, yet they truſted Brewer 
to negotiate and fell them for their advantage, and Brewer's 
keeping poſſeſſion of them was not to give a falſe credit to 
him, as in other caſes which have heen cited, but for a parti- 
cular purpoſe agreed upon at the time of ſale; that it is true, 
in caſe of a bankrupt, ſuch keeping poſſeſſion after a ſale will 
make the ſale void againſt his creditors by the ſtatutes, and ſo 
for other ſales by the Statute of Fraudulent Conveyances ; but 
here the plaintiffs are preſently entitled to the truſt of theſe 
goods upon the ſale, and to all the advantages conſequential 
upon ſuch truſt, and may follow the goods for that purpoſe ; and 
therefore decreed an * account to be taken of the produce of thoſe 
ſpecific goods, and if that could be made to appear, it was to 
be liable to make ſatisfaction to the plaintiffs ; for which pur- 
poſe it was ſaid, at the bar, that the goods belonging to Brewer 


were marked with F. B. Sc. and other marks to diſtinguiſh 
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them, Sc. but if not, what fell into the bulk of Brewer's per- 
ſonal eſtate in general would be liable to go in a courſe of ad- 
miniſtration, and the defendant to be preferred in payment of his 
judgment before the plaintiffs, 


Jones verſus Selby. Caſe 229. 
2 Eq. abr. 371, e. 15. 8. C. 
HIS bill was (inter alia) to have a legacy of 10007. Real eſtate made 
deviſed to the plaintiff by the will of Charles Amburſt, ES 


deceaſed ; and as to that, the caſe ſtood thus: eſtate proving 
deficient, and it 


Charles Amhurſ? being ſeiſed of an eſtate in fee to the value of as, hvac wang 


tor's intention 


about 800/. per ann. and having two ſiſters, who by their 0 de 
father's will had 1000/. apiece given them, which he, though events. 
executor to his father, had not paid, he makes his will, and 

thereby deviſes his eſtate to his two ſiſters for their lives, diſ- 

charged of the payment of the 2000/. to themſelves, but wills, 

that after their deaths the ſaid 2000/7. ſhould ſtand a charge 

upon his eſtate, to be paid by thoſe in remainder ; then he deviſes 

10007, to the plaintiff, who was his niece, and then deviſes his 


eſtate, after the death of his two ſiſters, to the defendant Ambarſt 


| in tail, with ſeveral remainders over, remainder to his own right 


heirs; provided always, that my executrices and executor, and 


| tenants in tail, ſhall pay the ſaid ſum of 1000/7, within fix 


months after my death; and makes the two ſiſters and Ambunſt, 


| who had the firſt remainder in tail, executors of his will, and 


dies, not leaving perſonal aſſets to pay this 1000/7. and therefore 
this bill was brought to charge the real eſtate with the pay- 
ment thereof, | 


* For the defendants, the ſiſters (one whereof was married to 
the defendant Sir Henry Selby) it was inſiſted, that this 1000/7. 
ought to be paid out of the perſonal eſtate, for it was expreſsly 


289 


deviſed to be paid by his executrices and executor, who eo no- 
"me, were entitled only to the perſonal eſtate, and were his re- 
prefentatives only for that; but admitting that it were to be 
a Charge on the real eſtate, in caſe the perſonal eſtate proved 
lelcient, yet it was not to be paid or charged on the eftates 
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for life, but only by the tenant in tail when he came into the 
remainder, for heing deviſed to be paid by his executrices and 
exccutor, thoſe words only charged them in reſpect of the per. 
ſonal eſtate; and when he ſays farther, and tenants in tail, thoſe 
words were to create a charge upon the remainder, in caſe the 
perſonal eſtate proved deficient, but not to affect the eſtate for 
life deviſed to the ſiſters. 


But on the other ſide it was argued, and my Lord Chancellor 
was clearly of that opinion, that this 10004. being to be paid 
within ſix months after his death; if by any conſtruction this 
could be performed, it ought to be ſo decreed, for otherwiſe the 
plaintiff may die during the life eſtate, and ſo wholly loſe the 
benefit of this deviſe; then here the words are as clear as can he 
to charge all the eſtates deviſed with the payment of this 1000/, 
for he expreſsly provides, that the 20001, ſhall be paid by the 
remainder-man in tail; but when he comes to the deviſe of 
this 1000/, to the plaintiff, he varies his expreſſion, and pro- 
vides that it ſhall be paid within ſix months after his death: 
By whom? By his executrices that had the eſtate for life; 
And by whom elſe ? By his executor, who was the very 
perſon that had the firſt remainder in tail; and then add 

and tenants in tail; which ſhews plainly, that he intended not 
3 —_ to exempt the eſtate for life, but to charge that and all the re- 
* mainders in proportion with this 10007. and a decree was made 
a fine, and ſuf- accordingly, + and that the intereſt, from the time the 1000/, 


ny became due, ſhould be paid by the * tenant for life, and their 


Tenant for 
life, remainder 
in tail, whoſe 


tor life topay eſtate to be rated a third part of the 1000/7. and he in remain- 
one third part, a - 
290 der to be liable to the other two thirds, for which purpoſe they 


were all three to join in ſuffering a common recovery to dock 
the eſtates tail and remainders, and then to make a ſecurity 
of the eſtate for raiſing this 1000/7. according to the atore- 


ſaid rate. 
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Tournay verſus Tournay. Caſe 230. 


Ante, 109 195. 267. Poſt, 580. 2 Eq. Caſes abr. 654, pl. 6. S. C. 


PON the plaintiff's intermarriage with her huſband in By marriage ſet- 


FR ; . 
1700, he and the plaintiff, and defendant his eldeſt ſon ee e 


. "a, , . 8. ing 400. apiece 
and heir apparent, join in a ſettlement of ſeveral lands to truf- — 


They have three daughters and one ſon; the father dies, and 
one of the daughters dies afterwards, within the year after her 


id tees and their heirs, to the uſe of the huſband for life, remain- dren, to be paid 
| , . 6 them within a 
15 der as to part to the uſe of the wife for life, remainder after, ear after the fa- 
e their two deaths, and as their ſeveral eſtates ſnould determine, to 1 
ie the truſtees for 500 years, upon the truſts after mentioned, with from —_— 
. Es 7 one of the 
de ſeveral remainders over; and it is hereby declared and agreed, chilarendies 
, 4.9 . he f l 
1 that the term of 500 years is ſo limited upon truſt, and to the in- — ard x; 
he tent and purpoſe that the ſaid truſtees, &c. do and ſhall, out of the after his death, 6: 
f the portion not I 

of rents and profits of the ſaid term, or by mortgage or fale there- being raiſed, 1 

Mr th 'r f . . i] held per Cur. a 54 
o- of, raiſe the ſum of 400 J. apiece for any younger child or chil- that it ſhould bl 
m: dren to be begotten between the huſband and wife, and to be oo ee 1 
fe: paid to them reſpectively within one year after the commence- not be raiſed for * 

. : . the benefit of its 1 

ery ment of the ſajd term of 500 years, with intereſt at 5 per cent. repreſentative. i [ 
ds ber ann. from the father's death, till paid. 0 
not 1 


NS 


i 


ad father's death, | 1 
op « if 1 
heir The plaintiff, her mother, takes out adminiſtration, and brings 0 
TE, this bill againſt the truſtees and heir at law, to have the 400“. | 


they raſed and paid with intereſt. 


For the plaintiff it was inſiſted, that this 400 J. became due 291 

immediately upon the father's death, and might have then been 
raſed and paid; and that the limiting it to be paid within a 
year after the commencement of the term, was only for the con- 
eniency of the truſtces, in giving them a reaſonable time to 
rae it in; and that if they had paid theſe portions preſently, 
tne payment would have been good, and a proper diſcharge 
gught have been given for it 
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That this caſe differed from the cafes, where a portion is tg 
be paid at 21, or marriage, or any other time certain; there, per. 
haps, if the party dies before, and fo has no occaſion for it, this 
court will not charge the heir's inheritance for the fake of ſtran. 
gers; but here it was due preſently upon the father's death, for 
then the term, as to part of the lands, had its commencement; 
and it is appointed alſo, that they ſhould have intereſt at 51, jy 
cent. till their portions paid, and ſurely there cannot be interef 
where there is no principal. 
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+ As to this + On the other fide it was argued for the defendants, that 
_ 8 this were a legacy, and to be paid out of the perſonal eſtate, thi 
would be debitum in preſenti; and though the party died before 
payment, it ſhould go to their repreſentatives ; but the dif. 
t 1 Vernon 204. ference has always been taken ſince the caſe Ft Pawlett aul 
Pauwlett, where ſuch portions are to be paid out of the per. 
ſonal eſtate, and where they are to be raiſed out of the re 
F: eſtate, and ſo execute a charge upon the inheritance of the 
„ heir; for in ſuch caſe, if the party for whom it is provided dies 
| before payment, it ſhall fink in the inheritance for the benefit of 
the heir, and his eſtate ſhall not be loaded only for the beneft 
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* of ſtrangers. | A : 
' My Lord Chancellor ſaid, true it is in this caſe, the 490k Provide 
* apiece was raiſable by the truſtees preſently after the father not hay 
1 5 death, if they had thought fit; but the children could not have berotte: 
| i demanded it till after the year it was not abſolutely due upon ſuch lan 
1 292 the commencement of the term, * becauſe there was a whole yeat that if]; 
| [7 given for the raiſing of it; and therefore ſince one of the daugl. to diſpoſe. 
438 ters is dead within the year, and before ſuch time as ſhe could ſue, and t 
+ Y have demanded it, in favour to the heir, and for the benefit Now 
j * his inheritance, the caſes have al! gone this way, that ſuch pot- to have 
| A tions ſhould ſink, and not be raiſed at all, and accordingly pto- in purſu⸗ 
ay nounced his decree ; but as to the other children, who were like- For h 
48 wiſe plaintifts, an account was decreed to be taken of the rents wiſe did 
. and profits of the term, and their portions to be forthwith raiſed "I bo 
1 and paid by ſale or mortgage. 8 
0 My L. 
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In Curta CANCELLARIEA, 


Holt vers Burleigh, Caſe 231, 


2 Vern, 651. S. C. 


Man makes a ſettlement upon the marriage of his ſon gy marriage ſet- 


: p R . . . - tlement there is 

with one B. and (inter alia) there is thus proviſo, vix. a proviſo, that f 
Provided that if the faid B. ſhall happen to ſurvive her huſband, = _— _ 

l : : 5 : : appen to ſurvive 

not having iſſue, or without iſſue of their two bodies lawfully her huſband, not 


begotten between them, B. to have power to ſell and diſpoſe of = ___ 7 


ſuch lands. The huſband dies, leaving iſſue; ſome years after, lfu begot- 
: a : - ten between 
that iſſue dies without iſſue, and then the wife ſells thoſe lands. tham, the wife 
to have power 
to diſpoſe of ſuch lands. The huſband dies leaving iſſue; ſome years after, that iſſue dies without 
iſſue, and then the wife ſells thoſe lands, and held ſhe had ſufficient power, 


Now this bill was brought by the heir at law of the huſband, 
to have the deeds and writings from the vendee, as not coming 
in purſuant to the power, 


For him it was inſiſted, that the huſband leaving iſſue, the 
wife did not ſurvive her huſband, not having iſſue, or without 
iſſue ; and therefore the power never took effect. 


My Lord Chancellor ſaid, there was no occaſion in this caſe 
to make any artificial conſtruction of the proviſo; for that the 
words 
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words thereof fell in naturally with the meaning of the parties, 
and gave her a power * to ſell when the iſſue failed; for where an 
eſtate is made to a man and the heirs of his body, and if he die 
without iſſue, or without heirs of his body, the remainder over, 
this is a good limitation whenever the iſſue fails; though in that 
caſe, if he leaves iſſue, he cannot properly be ſaid to die without 
iſſue. But this is a much ſtronger caſe, for death is a ſingle 
act, and to be performed but once; and though the iſſue dies 
without iſſue a year after, you cannot ſay he died without iſſue, 
becauſe he actually left iſſue ; and yet a limitation over in ſuch 
caſe is good; but here ſurviving is a continuing act, and ſhe 
ſurvives her huſband as much a year after his death, as ſhe did 
the firſt moment ; and therefore if the iſſue fails during her life, 
ſhe actually ſurvives without iſſue, or not having iſſue, becauſe 
the iſſue fails during her ſurvivorſhip, which continues after the 
failure of iſſue; and this is the plain and natural meaning of 
the words, and agrees with the intention of the parties, which 
was to give her the diſpoſal of ſo much lands, in caſe the iſſue 
to be provided for by the ſettlement failed, and therefore diſ- 
miſled the plaintiff's bill. Note; The caſes cited were 1 Leon, 
285. 3 Leon. 106. 1 Sid, and 1 Lev. + Goodyer verſus Clerk, 
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Termino S. Trinitatis, 


I 710. 


In Conia Gt 


Thompſon verſus Waller. Caſe 232. 


2 Eq. abr. $1, c. 2» S. C. 1 Vernon, 443-—Vide, Poſt, 496. Gilb, Eq. Rep. 161. 2 Vrenons 
464. 1 Wms. 300. 2 Atk. 408. 


N this caſe it was held clearly by my Lord Chancellor, that upon an appeal 
] upon an appeal, either from the Rolls to him, or from him — 2 —_ 


to the Houſe of Lords, no new matter not in iſſue in the cauſe — 7 co 
below ſhould be ſuffered or inſiſted on; and faid, that rather fiſted vpons 
than give way to a precedent of ſuch general inconvenience as 

this would be, he would diſmiſs the appeal, though by it the 

plaintiff were forced to bring a new bill, or a bill of review for 


his relief. 


Willſon ver/us Pack & al'. 
Caſe 233. 


Gilb. Ch. 445. 2 Eq. abr. 155, pl. 2. 8. C. 1 Eq. abr. pl. 18. $. P. 2 Wms. 79. 2 Ver N 
i Atk. 2th 9s 2 Atk. 104. 3 Atk, 370, 43% 3 Brown's Parl. Caſes, 187.“ contra, + 1 3 
729. Chan. Rep. 377» 

HE plaintiff was a woollen draper, and had fold to the where thewife's 


3 Ji 
defendant's inteſtate, cloth and other goods to aboye 801. 1 


value, for which, after the inteſtate's death, having brought his — — 


rheſe are authorities reſpecting ſpecialty eteditors. See alſo, 3 Atk. 363. 
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action againſt one Buſby, who by the conſent of the widow Pack 
had taken out adminiſtration, and upon plene adminiſtravit, 
pleaded and found for the defendant, the plaintiff had judg- 

296 ment de bonts inteflati cum acciderint, and the widow * Pack being 
poſſeſſed of ſeveral diamonds, jewels, and other things, to the 
value of 2001. and upwards, which ſhe pretended to have 
bought out of money allowed her for her ſeparate maintenance, 
as pin- money, purſuant to an agreement made before marriage 
with her father, 


The plaintiff brought his bill againſt the widow, Buſby the ad- 
miniſtrator, and the father the truſtee, to diſcover aſſets, and to 
ſubject theſe jewels to a courſe of adminiſtration, in order to 
pay the plaintiff's debt, 


For the plaintiff it was inſiſted, that admitting it had been 
proved theſe jewels had been bought with the money ſaved by 
the defendant out of her ſeparate maintenance, or pin-money, 
yet they ought to be ſubject to the plaintiff's debts ; that it was 
in nature of a ſtipulated paraphernalia, and being only the orna- 
mental part of the wife, it was more reaſonable to ſubject it to 
pay the huſband's debts, than that his creditors ſhould ſtarve ; 
that true it was, if ſuch ſettlement or ſeparate maintenance were 
made betore marriage, or after, in purſuance of articles executed 
before, that the huſband's creditors could not break into the 
fund, or ſubject that to his debt, yet theſe jewels being bought 

+ vid. Co. with the money ariſing thereby, + the property was immediately 


Car. 214 * . 
. changed, and they became the huſband's; and to conſtrue it 
2 Vernon, 246. (7 ryide would be to {et up a ſeparate rule of property in the 


wife zgamit law and reaſon. 


For the defendent it was inſiſted, that there was no manner 


{ Vie. 3 W. of foundation for fuck conſtruction ; f that the court had already 
334. 2 FJ. abr. 


8 gone farther in protecting even the intereſt of money ſaved out 


of ſuch ſeparate maliitenance agaiult the huſband's debts. 


Then the plaintiff Went into his proofs to ſhew that this ſe- 
parate maintenance was mode atter marriage, and fo fraudulent 
aud veid egaintt ttc halband's creditors, and that theſe jewels 
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were not bought with the money ſaved out of the ſeparats 
maintenance. | | 


— = 
— co WW, — 


A. 
1 


* For the defendant it was inſiſted, that though the ſettle= 207 

ment was after marriage, yet it was in purſuance of a bond 
given by the huſband before marriage; that, upon executing 
uch ſettlement, the bond was delivered up and cancelled; and 
that the ſettlement was recited to be in purſuance of an agree- 
ment made before marriage; but as to the bond there was no 
poſitive proof, it only went to their belief that there was ſuch 
a one; but neither the father, to whom it was ſuppoſed to be 
made, nor any other, could prove it directly. 
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Then as to the jewels being bought out of the ſeparate main- 
tenance, that being but 80 per ann. and the jewels above 
200 J. value, and bought in two years after the ſettlement, made 
t plain they could not be bought with money ſaved out of the Gilbert's Chanz 
ſeparate maintenance; and as to the recital in the ſettlement, #5" 
that it was in purſuance of an agreement before marriage, it 
was inſiſted; that if ſuch bond had been given; it was eaſy to 
have mentioned the date and other particulars of it; that if ſuch 
zeneral recitals in ſettlements made after marriage ſhould pre- 
vail, it would open a way to defraud all creditors, and therefore 
ought not to be allowed to bind the plaintiff, who was a ſtran- 
ger and a juſt creditor, | 
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Lord Chancellor faid, that the paraphernalia being only ſu- 
perfluities and ornaments to the wife, was the reaſon the law 
lubjected them to the huſhand's debts, rather than that his cres 
ditors ſhould ſtarve ; but as to ſuch ſeparate allowance; if the 
defendant had proved it to have been made before marriage, and 
that the jewels were bought with the money ariſing thereout, 
they would not have been liable to the huſband's debts ; but 
here the defendant had failed in both points: that to allow ſuch 
general recitals in ſettlements made after marriage, would be of 
dangerous conſequence ; and that it was ſtrange, if there was 
ſuch bond, that neither the father, to whom it was ſuppoſed to 
be made, nor the witneſs who was ſuppoſed to draw * it, ſhould 
be able to ſwear to it; that the perſon who ſold the jewels knew 
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nothing of any ſeparate maintenance, and had declared that he 
truſted only the huſband, and ſhould have taken him for his 
paymaſter; and therefore decreed an account to be taken of the 
value of the jewels, and they to be ſold to ſatisfy the plaintiff, un. 
Jeſs the lady, whom he believed would be unwilling to part with 
them, ſhould pay the plaintiff his debt, and the coſts of this ſuit, 


Bird verſus Hooper. 


Gilb. Chan. 342. 2 Eq. abr. 770, c. 6. S. Co Ante, 263. 
A. by his will Man having ſeveral children, makes his will, and thereby 


ves his chil- 5 
. deviſes to them ſeveral legacies, and amongſt the reſt 


e gives his eldeſt ſon 2000“. Afterwards the father ſends his 


20001. ee eldeſt ſon to Ttaly, and gives him 400 . and being a merchant, 
rd . . 

good togoto makes an entry in his book on the debtor's ſide, My ſon B. debt 
Iraly, and being * 

a wierchant, en. 400 J.; then by a codicil, having an account of his eſtate, and 
— 3 finding it would not anſwer all the legacies, he retrenches 4000 
wards, upon a out of each of the younger childrens* legacies, without taking 
calculation of is ny notice of the eldeſt ſon; and by his ſaid codicil he mentions 
ing it not ſuffi- ſeveral debts that were owing to him, and gives them towards 
cient to pay the . L 

whole, be bya paying the legacies, but takes no notice of the 400 l. fo ad- 


codicil retren- : 
ches 4007. ut vanced to his eldeſt fon ; and Toon after dies. 


of the younger 
childrens” legacies, without taking notice of this 400. The gool. ſhall not be deducted out df 


the 2000 J. to the eldeit (on. 


The queſtion was, Whether this 400“. ſhould be dedudted 
out of the eldeſt ſon's legacy of 2000/. he having brought his 
bill for the whole legacy ? 

For the plaintiff it was argued, that no deduCtion ought to be 
made; for, 1/7, it was plain that if ſuch entry had been before 
the making of the will, and then he had by his will given 20000 
to the plaintiff, he ſhould have had it all, without any regard to 
ſuch entry; that though here it was made after the will, yet“ the 
teſtator being a merchant, and keeping books regularly for the 
entry of all monies iſſued out or received by way of credi- 
tor and debtor, this entry was only for a memorandum, to ſhey 
when and to whom this 400 /. was paid; that it is uſual amongſt 
ſuch perſons to ſet down all the money they pay, and if to the 


cook or houſekeeper for the neceſſaries of the family, yet the) 
uſually 


Caſe 234. 
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uſually enter them debtor ſo much, and therefore this entry is 
not to be regarded. 


24ly, When he afterwards made his codicil, he thereby re- 
trenched 4007. out of all his other childrens” legacies, and yet 
takes no notice of this 4007. advanced to his eldeſt fon, which, 
if he had intended ſhould be deducted, he would have mentioned 
it; beſides, he therein reckons up ſeveral ſums of money that 
were due to him from ſeveral perſons, and thereby makes an eſ- 
timate of his eſtate; and if he had intended to include this 
4001. he would likewiſe have taken notice of that, as a debt 
due to him, h 


It was alfo further urged, that this 400 J. was advanced all at 
once, as a ſum in groſs for the ſetting out his eldeſt ſon in the 
world; that he had been no other charge to his father, whereas 
the other children were a conſtant charge to him ; that he had a 
particular kindneſs for this fon, and if the 4007. ſhould be de- 
ducted out of this legacy, he would have leſs ſhare of his father's 
kindneſs than the other children, 


The defendants, the executors, confeſſed aſſets, and ſubmitted 
to do as the court ſhould direct. 


The Maſter of the Rolls being only in court, decreed the 
whole 2000/7. to the plaintiff, and mentioned a caſe of my Lord 
Guernſey, who married a daughter of Sir John Banks, with 
whom he had a conſiderable fortune in land, Afterwards Sir 
John builds a houſe upon the land, and being a merchant, makes 
an entry, Lord Guernſey debtor ſo much for building the houſe, 
and then makes his will, and deviſes the reſidue of his eſtate * to 
his two daughters; and yet it was held this houſe ſhould fall 
into the lump of the fortune given the Lady Guernſey. Nate ; 
For the plaintiff was cited 1 Chan. Caſes, 301. 
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Caſe 235. Jones verſus Selby. 


2 Eq abr. 573, e. 2. Gilb. Chan. 342. 8. C. Ante, 269. 1 Wms. 404. 441. 3 Was. 338. 
+ 2 Vezey, 441. S. C. cited, and ſtated by Lord H. 3 Atk. 214. 


HIS was an appeal from a decree of the Maſter of the 
Rolls, upon one fingle point, which was this : 


The nature of a 
Denatio Cauſa 
Mortis, in what 


it differs f 1 ; 
will, — <a The plaintiff was a relation of, and houſekeeper to, Char 


dence to prove it . . . 
pur" e — Ambhurſ?, deceaſed, and had lived with him upwards of tweny 


frog. years; Charles Amburſt, in March, 1702, makes his will, and 


thereby gives the plaintiff (whoſe name was then W/they},) 
500 J.; about two or three months after, being minded to aug 
ment her fortune, and having an hair trunk, wherein were ſeve- 
ral things of value, he ſends for her, and calls up two of his 
ſervants, and, in their preſence, ſays thus, I give to my coufn 
Ars. Wetherley this hair trunk, and all that is contained in it, 
and delivers her the key thereof, and bid the ſervants take notice, 
and remember it, if they ſhould be at any time called upon for 
that purpoſe; and ſeveral times after, as it was proved in the 
cauſe, aſked them if they remembered the hair trunk, and once 
took a candle and ſhewed it them, that they might remember it 


About three years after, Charles Ambur/t makes another wil, 
wherein he firſt revokes all other wills by him at any time made, 
and by that will gives the plaintiff 1000/. but takes no notice of 
the gift of the hair trunk, or any thing in it, and dies. 


Four days after his death, upon opening of the trunk, in the 
preſence of ſeveral relations and others, there was found in it 
ſeveral rings, pieces of gold, and, among other things, a tal 
upon the government for 5001, 


301 * The now plaintiff, Mrs. Jones, brought her bill for the 
10007, and for this 5007, tally, and had a decree for the 10000 
but by reaſon of the parliament ſitting, the other point, as to the 
tally, was heard before the Maſter of the Rolls, and he likewiſe 


+ In the caſe of Vurd v. Turner (2 Vezey, 431.) the doctrine reſpecting 4 De- 
nati Cauja Mortis is fully explained, and many authorities cited and ampiy com- 
mented upon by Lord Hardwict : It is there determined, that the gift of receipts for 
S. 5. Anuuities is not a delivery to paſs the annuities as a Deretio Carſa Mortis. 
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decreed that to her; whereupon this appeal was brought. It 
was proved for the appellant, that the trunk was never removed 
from the place where it ſtood at firſt; that Mr. Anhunſt gave out 
the order from time to time for renewing of the intereſt upon 
the tally, and received it himſelf. 


It was now inſiſted upon for the appellant, that the teſtator 
having given her 5004. by his firſt will, though he afterwards 
declared his intention to make it up 1000/7. and accordingly 
gave her the trunk, and all that was in it, yet there was but a 
Donatio Cauſa Mortis; that it was in the nature of a legacy, wait- 
ing for the death of the teſtator, and was ambulatory and open 
till that time, 


That by his revoking all former wills, this donation, which 
was but in nature of a will, and not to receive its completion 
till his death, was. revoked likewiſe ; that however, if it were 
not, yet his intention appearing by the firſt will, and the ſubſe- 
quent donation, to give her but 1000/7. that the 1000 J. given 
by the will ſhould be taken in recompence and ſatisfaction 
thereof; that if a man gives bond for the payment of a ſum of 
money to another, and after, by his will, gives the ſame perſon a 
legacy of as great or more value, that ſhall be taken to be in ſa- 
tisfaction of the debt; 4 fortiori, in this caſe, where it was only 
a gift that was voluntary, and not to take effect till his death. 


Beſides, it was urged, that the plaintiff ought to have proved 
that this tally was in the trunk at the time of the gift. 


That it was probable, that if the teſtator had intended to give 
ner that, over and above the 1000/7. he * would have ratified it by 
his will, or at leaſt have taken ſome notice of it; and that being 
in the nature of a legacy, it ought not to ſtand againſt cre- 
ditors. 


The creditors likewiſe had brought a croſs bill, for ſatisfac- 
tion of their debts; and therefore it was prayed that the decree 
may be reverſed. 


On the other ſide it was argued much, from the proof of the 
teſtator's kindneſs to the plaintiff, that the reaſon he gave no 
CU 4 more 
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more than tool. by his will, was, becauſe he had given his 
own ſiſters no more; that he intended to leave the plaintiff in 
ſuch a condition as to be able to keep a ſervant after his death, 
Sc.; that they had proved the gift of this hair trunk by two ſer. 
vants, and his delivery of the key; that he afterwards refuſed to 
take the key, telling her it was her own; that if this tally did 
not belong to the plaintiff, the gift would be of little value; 
that he never would have uſed ſo much ſolemnity in the giving 
of it to her, if there had been nothing in it; that it was ſtrange 
he ſhould call up two of his ſervants, and ſo often aſk them, 
if they remembered it, if he had given her nothing but an old 
hair trunk, 


Then as to the Donatio Cauſd Mortis, they agreed it was not to 
take effect till his death, but when that happened, it took effect, 
ab initio, from the donation made ; that the revocation of all 
former wills could not revoke that, and cited Braciton and J. 
tinian's Inflitutes of the ſeveral forts of donations Cauſe Marti; 
that by them it appeared, ſuch donation had no dependance on 
the will; that if the donor died firſt, it was an abſolute gift, but 
if the donee died firſt, then indeed it was to return back to the 
donor, and not to go to the executors or repreſentatives of the 
donee ; that this tally ſhould be preſumed to be in the trunk at 
that time, and to preſume the plaintiff put it in after, would be 
to preſume her guilty of a fraud, * which is a preſumption 
againſt law and equity, and therefore it lay on the other {ide to 
prove it was put in after, 


That the taking no notice of this tally in his will, was an 
argument that he did not look upon it as any part of his eſtate, 
but given away before; that upon opening of the trunk thus 
tally was found in it, and the ſeveral relations and others preſent 
were then ſatisfied of the plaintiff's right thereto, however 
they had been adviſed fince, and therefore it was prayed the 
decree might be affirmed. 


Lord Chancellor ſaid, you agree that a Donatis Cauſa Marti 
is a gift in fraſenti, to take effect in futuro, after the party's 


death, as 2 will, and that it is revokable during his life, as 4 
will 
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will is, and ſo it differs in nothing from a will, for it is not a 
preſent ſubſtantive gift; and therefore he thought that this caſe 


conſiſted but of two points: 


7% Whether there be ſufficient evidence to prove that tlie 
tally was in the trunk at the time of the giſt. a 


zd % Whether this will were not a revocation of it. 


As to the 1ſt, he premiſed, that theſe forts of donations, 
eſpecially where they were of the ſame kind with what was given 
by the will, ought to be fully proved in all their circumſtances ; 
otherwiſe they were not to be countenanced, becauſe it would 
open a way to perjury and fraud greater than the ſtatutes al- 
ready in force had provided againſt: that here the plaintiff 
had not proved, by any one witneſs, that this tally was in the 
trunk at the time of the gift ; that if it had been ſo, ſurely the 
teſtator would then, or when he had occaſion ſo often after, 
have told the witneſſes of it ; that it was ſtrange he ſhould bid 
them take notice of the trunk, and not mention the tally, which 
was the principal thing in it; that all the plaintiff proved upon 
this ſcore was, its being there when the trunk was opened, which 
was three years after the gift, and four days * after the teſta- 
tor's death; that he ſet there to condemn frauds, and therefore 
might preſume them, unleſs they proved the contrary, 


As to the 2d point, Whether the will were not a revocation, he 
ſaid, it could not be properly called a revocation ; but the 10001. 
therein given ſhould be looked upon as a ſatisfaction of the 
500/. given her by the firſt will, and the 500 J. tally after that. 
One cannot be faid to revoke a debt by his will, but yet he may 
{.tisfy it, by giving a legacy of equal value; and ſince he had 
revoked all former wills, this 1000/7. was a ſatisfaction equiva- 
lent to a revocation, and muſt go in recompence of the 1000 J. 
he had before intended her, fince ſhe could not prove he in- 
tended it otherwiſe ; for if ſhe had, then the Donatio Cauſa Mor- 
ii; muſt have ſtood, and therefore the decree was reverſed, 
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Caſe 236. Clavell ver/as Littleton & al'. 


Poſt, 377- Gilb. Chan, 298. Gilb. Eq. Rep. 37. S. C. 2 Eq. abr. 57, c. 6. 4817, c. 13. S. C. 
1 Vern. 100. 464. 


A ſettlement = Edward Littleton having a wife, and one only daughter, 
* and being to go to the Eaſt Indies, makes a ſettlement of 


yond ſea, though his eſtate on four truſtees, whereby he limits to them a term of 
voluntary, not 


to becontrouled 1000 years out of part of his eſtate, upon truſt, that they ſhould, 
by a letter wrote . . 8 
dy him after- out of the rents, iſſues, and profits, raiſe and pay to his wife, 
due. during her life, 180 J. per ann. if he ſhould fo long continue 
beyond ſea; and 1001. per ann. to his daughter, for her main- 
tenance till marriage; and then directs, that the truſtees ſhould, 
by demiſe, mortgage, or ſale of his eſtate, or ſo much thereof 
as ſhould be neceſſary for that purpoſe, raiſe the ſum of 
50007. for his daughter's portion, to be paid her within 
three months after her marriage, and leaves the deed in the 


truſtees hands. 


About a month after, Sir Edward being on ſhipboard, in or- 


der for his voyage, writes a letter to his truſtees, wherein he 
expreſſes 
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expreſſes great concern for his daughter, and his deſire that 
ſhe ſhould marry well; takes notice, that he had limited 50007, 
to her for her portion, but that he thinks his eſtate would be 
too * much loaded by fo great a portion, and that he would 
leave ſomething for himſelf in caſe things ſhould prove croſs ; 
therefore directs, that if ſhe married a perſon of ſome profeſ- 
ſion or trade, and of a good eſtate, that ſhe ſhould have 20007. 
raiſed preſently, and the reverſion of ſome part of his eſtate 
after his death, which would make up her fortune in the whole 
about 5000/7. but if ſhe married otherwiſe, he would not give 
her a farthing ; and named one John Vaugban, with whom he 
forbids her marrying, calling him a ſorry, impertinent fellow, 
and expreſſed himſelf, that if ſhe married with him, or any ſuch, 
ſhe ſhould have nothing. 


The plaintiff was a gentleman of 7 or 800 J. per ann. and 
ſomewhat related to the family, and went to the coach with Sir 
Edward, and he then expreſſed great kindnefs for him, and de- 
ſired him to take care of his daughter; ſome time after Sir Ed- 
ward was gone, the plaintiff makes his addreſſes to the daugh- 
ter, who was then about 25 years of age, and marries her, and 
ſhe dies about a year after, without iſſue, 


Thereupon the plaintiff brought his bill in this court againſt 
the truſtees, and others, to have the portion of 5000/7. raiſed 
and paid to him, he having taken out letters of adminiſtration 
to her ; but Sir Edward Littleton being then living, and not made 
party to the ſuit, the cauſe went off for that reaſon, 


And now Sir Edward being dead, the cauſe was brought on 
again againſt the truſtees, 


For the defendants it was inſiſted, that theſe inſtructions were 
in the nature of a letter of attorney to the truſtees, and im- 
powered them to act as Sir Edward himſelf might have done, 
and that they ſtood in his place; and therefore, though he had 
made ſuch a proviſion for his daughter, yet it was merely vo- 
luntary; and if he had not gone beyond ſea, but had kept the 
deed by him in his own power, he might have cancelled it at 

| pleaſure ; 
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pleaſure; that theſe inſtructions were a kind of defeazance of 
the deed, though there was no expreſs * power of revocation ; 
that the ſame power he himſelf would have had, was by this let. 
ter transferred to the truſtees, and therefore the plaintiff ought 
to have applied to them for their conſent. 


That Sir Edward deſiring him to take care of his daughter, 
was a kind of guardianſhip delegated to him, and could not be 
intended as any encouragement for him to marry her; and a 
guardian's marrying his ward is always looked upon as a breach 


of truſt ; beſides, the plaintiff had made no ſettlement on her, 


and Sir Edward's circumſtances are very much altered; he was 
indebted in conſiderable ſums of money to the Eat India com- 
pany, and others, which it was feared his eſtate would not be 
ſufficient to anſwer ; that theſe inſtructions ought to be allowed 
to explain his intent; and if a man purchaſes an eſtate by a 
particular, but in the conveyance itſelf leaves out ſeveral of the 
parcels, this court will ſet it aſide. 


irſelf part of the land is left out, equity will ſet it aſide. 


+ Ant, 235 
2 Vern. 474 


My Lord Keeper was very unwilling to ſuffer the inſtructions 
to be read, ſaying, ſurely they can be no controul of the deed, 
eſpecially being made a month after the deed was executed, 
and cited a caſe of + Clavering and Clavering to that purpoſe, and 
ſaid, it would be a means to break through all ſettlements, if 
ſuch inſtructions or memorandums ſhould be allowed to explain 
or alter them; that the plaintiff was a gentleman. of a conſider- 
able eſtate, and if the wife had ſurvived, ſhe would have been 
entitled to dower out of his eſtate, though no ſettlement had 
been made ; that as to creditors, this deed would be voluntary, 
but they were not hurt by this decree, having no bill to ſet it 
aſide z that at preſent he could make no other decree, but 
that the whole 5000 J. ſhall be raiſed and paid to the plain- 
tiff, with intereſt from three months after the marriage ; but 


it being againſt the heirs at law, would not allow the plaintiff 
any coſts. 


Pye 
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| os 
* Pye verſus Gorges. 1 


3 Wrns. 128. S. C. 387. 2 Wms. 678. Caſes temp. Talb. 252. 1 Eg. abr. 384, pl. 1. 8. C. 
2 Eq. abr. 747, c. 6. 748, c. 2. 2 Salk. 680. S. C. 1 Vezey, 95. 524+ 1 Ack. 614. 3 Atk» 
24+ 754+ Brown's Rep. 109. S. C. cited. 1 Brown's Parl. Caſes, 3 59. S. C. 


N this caſe my Lord Keeper declared his opinion clearly to Truftees in a 


be, that if truſtees, in a ſettlement to ſupport contingent re- — — — 


mainders, join with the tenant for life in any conveyance to gent remainders, 
. $ 5 joining with the 
deſtroy the contingent remainders before they come in eſſe, that tenant for life 
this was a breach of truſt in them, and beſides he ſhould make ande that will 
no. ſcruple to ſet aſide the conveyance. | deſtroy ſuch re- 
mainders, are 


guilty of a breach of truſt, and equity will ſet it aſide. 
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Caſe 238. Croſby verſus Jonathan Middleton, Colliſon, & al', 


2 Eq. abr. 188, c. 1. S. C. 
A. ogrees to be Bond for 5097. was ſealed and delivered by the defendant 


N © ham Fonathan, and his brother Thomas, for whom he was to 
7 1 


to — 2 liens be bound; but Colliſan, who drew the bond, left out Fonathar's 
and ſeals it ac- 4 5 8 ; 
cordingly; but name. Thomas and the plaintiff had ſeveral dealings together 


by t glect 5 / 
x os Heck, for many yeats afterwards, and till Thomas broke and went to 


A. s name was 25 . . 3 WAS 5 
en Jamaica, in 2 ſup whereof the plaintiff was part-owner, and 
obligee ſhews A. after that ſold his part to one Rycocts. 


the condition 
and his name and ſeal, demands payment, and threatens to fue him, unleſs he would give freſh ſecu- 


tity, which A. agrees to; but after finding the miſtake, refuſed, not being bound by law, yet equity 


mill compel him. 

In MAay 1700, the obligee came to the defendant Jonathan; 
and having folded down the bond, ſhewed him the condition, 
with his hand and ſeal, and demanded the money, or freſh ſecu- 
rity, which he agreed to, and propoſed Mr. Rycecks, who de- 
manding a fight of the bond, found the miſtake, and diſſuaded 
the defendant from entering into the new bonds, Mr: Bird, a 
lawyer, adviſing him, that the bond was void againſt him. 


Whereupon 
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Whereupon the plaintiff exhibits his bild to be relieved againſt 
the fraud in Colliſon, and to have a perfor mance of the defendant 
Fonathan's laſt agreement. 


310 


Mr. Vernon for the plaintiff inſiſted, they were proper in 2 
court of equity to be relieved againſ an accident or fraud, 


and that here have been frequent in aſtances of relief in ſuch 
caſes as this. 


Mr. Dobyns for the defendant inſiſted, that the party was 
never bound, had committed no fraud, but on the contrary 
was circumvented into the laſt agreement, for had he known 
that his name was not in the bond, he never would have treat- 
ed, and urged the preſumption that i t was paid, and the ſtaleneſs 
of the demand: if a man makes a. voluntary deed, or gift, in | 
writing, which is not effeCtual, th is court will not aſſiſt; and 9 
they have not proved that they refuſed to lend Thomas the | 
money unleſs the defendant would become bound for it, nor any lj 
treaty thereon, nor money lent, no x any demand or intereſt paid 0 
in 49 years; and that would be ſu fficient time to ground a pre- 
ſumption of payment, even at a ni privs, if the parties had 
deen able, and we prove the deal ings of Thomas with the plain- 
tiff almoſt ever ſince. 
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Lird Keeper. Your defence will not prevail, for his hand 
and ſeal is ſufficient evidence fc r equity to relieve againſt, I 


muſt decree it againſt you upon the firſt agreement; but ſince L. 3. 2 
40 years is not a ſufficient tin ie to ground a preſumption in 222 ; 
equity, as you would have, you may take an iflue, and try pay- 

ment or non-payment next aſſi zes. 
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Stephenſon © erſus Hayward. Caſe 239. 


9 February. 
—_ 190, 191, 2 Vern. 435. 1 Eg. 2 br. 148, pl. 6. 10 Mod. 426. 16 Viner (tit. Payment) 282, 
pl. 6. 9. 
NE Beeching made a mortgage of his eſtate, and became Lord Keeper 


indebted to Hayward in 60. and then conveyed to nn 
WW p A creditor who 
dtreater, another defendant in truſt, to pay the debt of Streater, obtains judg- 


and t. 1 in! ; ment after the 
nen all his other debts in * average; then Streater tendered qt has mage 


a conveyance of his gate for payment of his debts, (hall be paid only in averag_, 
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the money to the mortgagee, which he refuſed, and afterwards 
aſſigned the mortgage to Hayward, and then Ward obtained 
judgment againſt Beeching on his bond of 60 . and then Streatey 
ſold to the plaintiffs, who not having paid their purchaſe-money, 
preferred their bill againſt the mortgagees, and Hayward, to 
redeem. 


My Lord Keeper ordered, that the plaintiffs ſhould redeem 
Hayward's mortgage, and deduct their coſts out of the mortgage 
money, and that the judgment ſhould be paid but in proportion; 
for though Hayward had a title at law, and It was inſiſted that 
this judgment would affect the reſulting equity in Beeching, if 
there was more than ſufficient to pay his debts, and none of 
the creditors of Beeching were made parties to the ſuit ; yet my 
Lord Keeper thought that the conveyance made for the payment 
of all Beeching's debts was a good conſideration, and that * 
prior to the judgment, the ſubſequent judgment could not affe 
the eſtate; and though no creditors of Beeching were made par- 
ties, yet they might be brought in before the Maſter. 
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Meredith verſus Wynn. Caſe 240. 


Poſt, 412. Gilb. Ch. 242. 1 Eq. abr. 70, pl. 15. and Gilb. Eg. Rep. 170. S. C. 2 Vern. cot. 


Cales temp. Talb. 168. 3 Wms. 199 (n.) 2 Atk. 448.— See allo, 2 Vern. 191. 2 Vezey, 676. 
Antè, 63. and references. 3 Atk. 20. 


I. this caſe the main queſtion was, Whether a wife's por- Where che wife's 
f portion, charged 
tion of 12501, charged by will on ſuch lands, purſuant to by wie rs. 
a power in a ſettlement, ſhould go to the adminiſtratrix of the tain lands, pur- 


. . 3 ſuant to a power 
wife, as a choſe in action, or to the plaintiff, who was admi- in ſettlement, 


| ; hall h 
niſtrator of the huſband, they being both dead, and the money 1 - 


not yet raiſed ? the huſband, ' 


_ . and not to the 
adminiſtrator of the wife, though the huſband and wife are both dead, and the portion not raiſed, 


As to which, the caſe was, that one John Tyan, on the mar- 
riage of his fon William, ſettles ſeveral lands on that marriage, 
with a power for Jahn, by writing or will, to charge the lands 
with 20007, for ſuch uſes 2s he ſhould think fit; and after John 
by will, reciting this power, charges the ſaid lands with 20007. 
to his two daughters Dorothy and Barbara, and directs that his 
ton William ſhould, within two months after his death, give 

X | them 


DE 
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them ſecurity for 1000/7. apiece, being the 2000 J. he had a 
power to charge; and if he ſhould refuſe ſo to do, then he 
made Dorothy and Barbara . co-executors with Milliam, and 
likewiſe gave to his ſaid “ two daughters 2507. apiece, beſides 
the ſaid 2000 J. and dies. 


William gives his two ſiſters bonds for their fortunes; Barbara 
intermarries with one Richard Middleton, and on the marriage 
treaty, articles were entered into, whereby Richard agreed to 
clear his eſtate, being 70. per ann. of the incumbrances that 
were then upon it, within ſix months after the marriage ſhould 
be had, and for every 10001. he ſhould receive of Barbara's 
portion, to ſettle 10/7. per ann. on her for her jointure for life, 
and to ſettle lands on the firſt and other ſons of that marriage. 
Barbara was no party, at leaſt never ſealed theſe articles : the 
marriage takes effect; Barbara dies within fix months, without 
iſſue : Richard, on a ſecond marriage with one Dorothy Pedel, 
who had a portion of 1600 J. in truſtees hands, by articles 
agrees to lay out the 1250 J. he was entitled unto in right of 
his firſt wife, and this 1600/7. when received, in the purchaſe 
of lands, to be ſettled on Dorothy for a jointure, and for a pro- 
viſion for the iſſue of that marriage, which marriage after takes 
effect; then Richard dies before he had got in either of the 
portions: the plaintiff his ſiſter takes out adminiſtration to him, 
and intermarries with the plaintiff Meredith, then comes to an 
agreement with Dorothy, whereby ſhe was to retain the 16004 
her own portion, and to releaſe all her right and title to the 
1250 J. or to any ſettlement to be made on her therewith, and 
this is reduced into writing, and executed: the defendant took 
out adminiſtration to Barbara; and againſt him and John, the 
grandſon and heir of old John II ynn, who had the land by de- 
ſcent, ſubject to raiſe this 1250 /. was this bill brought, to have 
that portion railed and paid. 


My Lord Keeper decreed it accordingly; becauſe the huf- 
band in this caſe was a purchaſer of the wife's portion, by his 
agreement, to diſencumber his own eſtate, and ſettle a jointure 


on her, wherein he had proceeded fo far, as to fell ſome K his 
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eſtate, in order * to diſcharge the reſt; and the death of the wife 314 
without iſſue, within the ſix months, prevented his making a ſet- | 
tlement purſuant to the articles; ſo that he having done all in 
his power, and being guilty of no default, ought not to turn to 
his prejudice z and the plaintiff having now taken adminiſtra- 
tion to him, ſtands in his place, and muſt have the benefit 
thereof; beſides, upon his ſecond marriage with Dorothy Pedell, 
he actually agreed, in conſideration of her portion, to lay out 
this 12501. and ſettle lands on her; fo that ſhe then became 
entitled to this money, as a purchaſer, for a valuable conſidera- 
tion; and when ſhe, after her huſband's death, choſe to have her 
own 1600/. which belonged to the plaintiff as adminiſtratrix 
to the huſband, and the plaintiff agreed to it, by this the plain- 
tiff likewiſe became a purchaſer of the 1250 J. for 1600 J. ſhe 
conſented to give up to the widow ; and therefore decreed an 


| account to be taken of the perſonal eſtate of John, the grand- | | | 
father, and what that fell ſhort to be made up out of the real 1: 
c eſtate come to the defendant's hands; and if any real charges N 
. were paid out of the perſonal eſtate, the plaintiff to ſtand | 
; | in their place for a-ſatisfaftion of this 1250 J. out of the lands, 

2 to make ſo much as the perſonal eſtate remaining ſhould fall 

* ſhort to pay. 

N, Nite; A caſe of + Burnet and Xinaſton was cited, where a + 2 Vern. 401. 

an voluntary diſpoſition by the huſband of his wife's fortune, be- * 

, fore it was got in, being ſecured by mortgages, bonds, &c. 

he ſhould not bind the wife, or her repreſentatives, after his death ; 

nd but here the huſband was a purchaſer thereof for a valuable 

oc WF conſideration, 


Another point of this caſe was, that Serjeant Otben Mynn Ants, 236. 
1 * £5 ; a _ Where a deviſe 
y bis will given to Bas bara 1001. AS A legacy, and an- gf be 1 facit. 
other perſon had likewiſe by his will given her a legacy of faction 3 
N . WE is due to the 
50%. and of both theſe wills John, the father of Barbara, was geviiee. 
executor; and whether the 12501. given by the father ſhould 


go in ſatisfaction of theſe two legacies of 1001. and 501. was 
tue queſtion, 
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De Term. Paſchæ, 1711. 


* Tt was argued by Mr. Vernon, and fo reſolved by the court, 
without much oppoſition on the other ſide, that this could not 
be taken to be in recompence or ſatisfaction of thoſe two le- 
gacies, becauſe there was no legacy given particularly to Bar. 
tara; but the 20001. he had a power of charging was given 
equally to his two daughters; and if this ſhould be a ſatisfaction 
of Barbara's two legacies, ſhe would not have an equal ſhare 
of the 2000/7. ſince thereby ſhe would loſe the other two lega- 
cies given her by the other perſons; and his giving the 2000/, 
to his two daughters, equally, ſhews that he intended to make no 
difference between them as to the ſhares they were to take. 
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Termino S. Mich. 
1711. 


In CurRila CANCELLARILE, 


Hyde ver/us Hyde. Caſe 241. 


I Coke's Inſt, Harg. ed. 89. b. 171. b. 
N this caſe no diſpute was made, but that an infant male An infant male 


of 14 years, and a female of 12 years, might make a will u make a 


; | will of his pere 
of the perſonal eſtate ; and it was faid to be ſo agreed by my ſonal eſtate at 


, .* 14, a female 
Lord Keeper //r:iz7ht, in a cafe of Sharp verſus Sharp, wherein 3 


they followed the rule of the civil law of Fuſtinian, as at thoſe 2 Mod, 31 5. 
ages they might conſent to marriage. 


Jones verſas Weſtcomb. Caſe 242. 

LE 427 1 l can 3. Bu. . 1423... 08. 1711. 
Gylb. Eg. Rep. 74. S. C. 1 Eq, abr. 245, pl. 10.S, C. 8 Viner Abr. 103, pl. 53. 2 Str. 1092. 
2 Eq. abr. 294, pl. 24. 1 Salk. as, 3 Levinz, 125. 1 Vezey, 421. 3 Ack. 284. 317. Fearne's 
Cont. Rem. 40. 406, &c· Douglas, 63. 7 5» 


& 5 HIS was a caſe wherein my Lord Keeper took time 4. deviſed a 


. "= term for years 
to conſider, before he would give his judgment, and i, i fer 
was this: life, and after 


her death to the 
child the was then enſient with; but if ſuch child died before 21, then he deviſed one third part of 


the ſaid term to his wife, whom he made executrix. The wife not being enfient at the time of the deviſe, 
held, 1, That the deviſe to her was good, though the contingency never happened z 2dly, T hat ſhe 
mould have the undilpoied ſurplus of the perſonal eſtate, and not to go in a courſe of adminiſtration, 


x 3 A Man 


377 


Ante, 12. 92. 
* 169. 231. 


happened. 


De Term. S. Mich. 1711. 


A man poſſeſſed of a long term for years, by his will deviſed 
it to his wife for life, and after her death to the child ſhe was 
then enſient with; and if ſuch child died before it came to the 
age of 21, then he deviſed one third part of the ſaid term to 
his wife, * her executors and adminiſtrators, and the other two 
thirds to other perſons, and made his wife executrix of his 
will, and died. 


This bill was brought againſt her by the next of kin of the 
teſtator, to have an account and diſtribution of the ſurplus of 
his eſtate, not deviſed by his will. 


And two queſtions were made; iſt, Whether the deviſe to 


the wife of one third part of the term were good, becauſe it 


happened ſhe was not then enſient at all, and ſo the contin- 
— - . r er. NES 
gency upon which the deviſe to her was to take place never 


—— — 


— ts 
—— 


The other queſtion was, Whether this term being part of 


the perſonal eſtate, and expreſsly deviſed to her for liſe, with 


ſuch other contingent intereſt on the death of the ſuppoſed enſient 
child before 21, ſhould ſhut her out from the ſurplus of the per: 
ſonal eſtate, which belonged to her as executrix, and fo the ſur- 
plus go in a courſe of adminiſtration, to be diſtributed amongſt 
the plaintiffs as next of kin. | 


As to the firſt point, my Lord Keeper now delivered his 
opinion, that though the wife was not enſient at the time of 
the will, yet the deviſe to her of ſuch third part of the term 
was good, 


And as to the other point, diſmiſſed the plaintiff's bill, and fo 
let in the executrix to the ſurplus of the perſonal eſtate, na- 
withſtanding the deviſe to her of part as aforeſaid. 
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In Curia Cancellariæ. 


Stapleton verſus Cheales. Caſe 243. | 


Ante, 109, and references. 1 Eq. abr. 295, pl. 4. and 2 Vern. 673. S. C. Gilb. Chan. 268. 
1 Salk. 415. 2 Vern. 199. 508. 1 Wms. 783. 2 Wms. 277, 610. 3 Wms. 138. 2 Atk. 127. 


N this caſe it was urged by counſel at the bar, and agreed a legacy deviſed 


t 1 5 to an infant 
by the court, that if a legacy be deviſed to one generally, to e 


be paid or payable at the age of 21 years, or any other age, de paid at the 
3 had . gage of 21, is an 
and the legatee die before that age, yet this was ſuch an in- intereſt veſted, 


2 8 ſo that it ſhall 
tereſt veſted in * the legatee, that his executors or adminiſtra- 3 


tors may ſue for and recover it; and with this agrees the law of cutors or admi- 
Wel niftrators of the 
the Spiritual Court, as was reported by Dr. Awbery, 1 Leon infant, though 


he dies before 


177. Godb. 182. for this is + debitum in preſenti, though ſol- that age; other- 


vendum in futuro ; but if a legacy be deviſed to A wiſe, if deviſed | 
Fe : Sac d t one * 2 if, to Flex at 21, _ 


Or when he Shall attain the age of 21 years, and the legatee dies or if, or when 1 


. . . he ſhall attain MH 
before that age, in this caſe the legacy is lapſed, and ſhall not go * — of 3 | b | 
to his executors or adminiſtrators. 318 1 


+ Vid, Swinburn, 311, 312, &c. 1 2 Vern. 417. 


$ But if in that caſe the teſtator had added, that in the mean A legacy deviſed 8 


time, or until the legatee attains that age, that he ſhall have 1 1 
intereſt for the ſaid legacy at ſuch a rate, from the time of his certain rate, veſts 1 
the teſtator's deceaſe, this ſubſequent clauſe explains the intent 55 rope de 1 
of the teſtator, ſo as to make the legacy, which was the prin- — 
cipal, an intereſt veſted, which ſhall go to his executors or ad- & 1 Vern. 462. 
miniſtrators, though the legatee die before that age, becauſe, if : 2 
the principal were not due preſently upon the teſtator's deceaſe, 

there could no intereſt accrug to the legatee at the time; and this 

has been ſettled in Clobertes caſe, t 2 Vent. 342, and in Yates tt Ante, 140. 


verſus Fettiplace, and ſeveral other caſes in this court, 


But if ſuch portion were to ariſe out of lands, or a term for || But a portion to 
; R 3 be raiſed out of 
years, though it were limited to the party generally to be paid, , real eftate, or 


8 . | fo 
or payable at ſuch an age, there, for the benefit of the heir, the 8 
portion ſhould ſink, and not go to the repreſentatives of the Inheritance. 


party ſo dying. 


!! Ant?, 195. 1 Vernon, 92, 204. 321. 2 Ventris, 366, 1 Strange, 238. 
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: De Term. 8. Mich. 1717. 
The Maſter of the Rolls ſaid, the proviſion for payment of 


intereſt in the mean time, where the legacy was given generally 
at, or if, or when the party ſhauld attain ſuch an age, that thaz 
ſhould make it an intereſt veſted preſently was an alteration of the 
law from what it was held in Co, Tit. 292, when he read 
that book (which was 50 years ago) though the reaſon of the 
law, as then taken, was becauſe there was no ſuch additional 


Clauſe to explain it. 


319 
Caſe 244. * Maſon verſus Day. 


1 Coke's Inſt. Harg, ed. 23. a. 2 Eq. abr. 494, c. 7. S. C. Gilb. Eq. Rep. 77. 8. C. 1 Salk. 237. 
x Atk. 480. 2 Atk. 59 3.—Vid. 3 Wms. 99. Brown's Rep, 261. 


A feme pur- Lizabeth Maſon having purchaſed a leaſe to her and her 


chaſes a church . . . bay 
ans to her and heirs, during three lives, from the archbiſhop of Canter. 


her heirs, for hury, died, leaving Mary her daughter and heir, an infant; 


three lives, and : . . . 
gies, leaving an two of the lives being dead, and the ſurvivor in years, the 


infant daughter; 
_ * 3 guardians of the infant, out of the profits of that eſtate, take 


— 3 ok a new leaſe from the archbiſhop to the infant and her heirs, 
the leaſe, — is during three other lives, or during the life of the ſurviving 
A newacquiſi- 4 8 . . . 

3 go Ceſtuigue Vie, and two others, and then the infant dies with- 


1 out iſſue; and the queſtion was, Whether this ſhould go to 
Ather. the heirs of the part of the father, or to the heirs of the part 


of the mother ? 


It was argued, that it ſhould go to the heirs of the part of 
the mother, being a renewal only of the old leaſe, and under 
the old truſt; and if the infant heir had died without ifſue be- 
fore renewal, living the ſurviving CMHuigue Vie, there had been 
no queſtion of it, and ſo ought this new leaſe, being renewed 
out of the projits of the old leaſe. 


But it was anfwered and reſolved by the Maſter of the Rolls, 


that this new leaſe was a new acquiſition, and veſted in the 
daughter as a purchaſer, and therefore ſhould go to the heirs 
of the part of the father, the renewal by the archbiſhop being 


gratuitous and ſpontaneous ; and they differenced this cafe from 
a copyhold, 


a COP) 
his ad 


virtue 
it was 

Nat 
bis op! 
rchear 


In Curia Cancellariæ. 


a copyhold, for there the lord is only a truſtee for the heir, and 
his admittance of him, though it be original, yet is only in 
virtue of the truſt repoſed in him by law for that purpoſe ; and 
it was decreed accordingly. 


Note; My Lord Keeper coming into court, and being aſked 
bis opinion in it, faid, he was of the ſame opinion, to prevent a 
rehearing, 
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320 hee DE 
Termino S. Hillarii, 
1711. 


In CVURIA CANCELLARARIX. 


Caſe 245. Greenhill verſus Greenhill & al'. 


2 Vern. 679. S. C. 1 Eq. abr. 174, pl. 4. S. C. 2 Wms. 631. Brown's Rep. 227. 481. 


A. deſires B. to HIS cauſe came on upon an appeal from a decrez 
purchaſe an made by my Lord Chancellor Cowper, and the caſe upon 


eſtate for him; 
Z. accordingly, ing ed to be this: One Greenhill deſired Mr. Hung 
the romofþrg, opening appear t Ir. Young 
enters into arti- to purchaſe an eſtate for him, of about 10 or 12000/. value, in 


les for th - , : ; 
chaſe of an ſuch a place, and Mr, Dung meeting with an eſtate, which he 


eſtate, part of : 
Sick das cut. thought would anſwer expecation, agreed for the purchaſe of 
tomary lands, jt; and thereupon, by articles, dated roth pril 1706, between 


and covenants : : 
to pay the pur- the vendors and their wives of the one part, and Yung of the 


poor mary other, the vendors agree to deliver poſſeſſion at Mrichaelmas fol- 


lowing, when lowing, and to execute ſufficient conveyances thereof, and Young 
conveyances ; 

were to be exe- covenants to pay the purchaſe- money at Michaelmas, when pol- 
cuted, and poſ- 
ſeflion given. ſeſſion was delivered. 

In June g i ; 

A. made his will, and thereby deviſed all his perſonal eſtate to be ſold, and the money to be laid out 
in the purchaſe of lands, to be ſettled on F. S. and deviſes to him likewiſe all his lands of inhe- 
ritance, having no others than thoſe agreed to be purchaſed. A. died before any conveyance executed, 
þut without any new publication of his will; the lands paſs by this deviſe, and no ſuriender neceſiary 
of dhe cuſtomary lands, A. having only an equitable intereſt in them. 
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In June afterwards, Mr. Greenhill, for whom this eſtate. was Þ# 
purchaſed, makes his will, and thereby deviſes all his perſonał þ „ 
eſtate to be ſold, and the money * to be laid out in the purchaſe 32 | | x 
of lands, to be ſettled, together with his freehold eſtate, on the, 1 
plaintiffs; and in another part of his will deviſed all his lands 1 
of inheritance to the plaintiffs, and their heirs. At Michaelmas 
following pofleſhon was accordingly delivered to Tung, and the | 
money paid, but conveyances were not executed till about a year 1 
after; then Greenhill dies without any new publication of his 
will, and the plaintiffs brought this bill againſt Young and the heir 
at law, to have conveyances executed to them purſuant to the 
deviſe. Some part of the eſtate was cuſtomary, and lay in 
Cornwall, and by the cuftom there, a ſurrender to the uſe of his 
will was neceſſary to paſs fuch lands, though otherwiſe they 
paſſed by leaſe and releaſe, as lands at common law, and fo 
were not copyhold. The defendant Young by his anſwer con- 
feſled the truſt, and the queſtion upon this caſe was, Whether | 
this will was ſufficient to paſs the truſt of theſe lands? And my 
Lord Chancellor Cawper decreed it was. 


= — ——— I ee — — 


— —-- <1. 


But now it was argued by Sir Joſeph Feiyil and Mr. Hou, 
that this decree ought to be reverſed : they took a diſtinction 
between an agreement for the immediate purchaſe of lands, and 
ſuch agreement for the future purchaſe thereof, as this was; they 
agreed, that if the articles had been for the preſent purchaſe of 
theſe lands, that the vendor had been a truſtee preſently for the 
purchaſer, and then ſuch deviſe of them had been good in 
equity; but here the poſſeſſion was not to be delivered till 
Michaelmas following, nor was any money to be paid before 
that time, and then the purchaſer had no power to deviſe them 
ſooner, no more than a deyiſe of lands which a man ſhould, 
ater purchaſe, would be good, as has been ſettled in the caſe of 
+ Bunker and Cook, which was adjudged 1 in B. R. and C. B. and + 1 Salk. 238. 
afterwards affirmed upon a writ of error in the Houſe of Lords ; — wy _ 
ſo if a man had a judgment or ſtatute againſt another, though 
N t1is would bind the lands of freehold or inheritance from the 
time of * the judgment given, or the ſtatute acknowledged, 322 
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yet the conuzee of the judgment or ſtatute has no ſuch intereſt 
as he can deviſe before execution actually taken out. 


It was likewiſe urged, that theſe cuſtomary lands could not 
paſs by the will for want of a ſurrender previous thereto. 


But it was argued on the other ſide, by Mr. Solicitor General 
and Mr. Vernon, in ſupport of the decree, that theſe lands were 
bound immediately from the execution of the articles ; that the 
poſſeſſion not being to be delivered till a future time, made ng 
difference in equity ; that if Mr, Greenhill had died before 
Michaelmas, the equity would have deſcended to his heir, and 
that the heir might have brought a bill againſt Mr. Greenhills 
executors to compel the payment of the purchaſe- money out of 
the perſonal eſtate; that in this caſe the money was bound by 
the covenant, and if the plaintiffs ſhould not have the lands, 
they would loſe both money and lands too; for if the money 
had been at liberty, that would have paſſed by this will to the 
Plaintiffs ; but now that being bound by the covenant, if they 
cannot have the lands, they muſt loſe both; that this caſe was 
quite different from the cafe of Bunker and Czok, becauſe here 
the lands were immediately bound by the articles, and were in 
equity as much the teſtator's, as if he had been immediately let 
into poſſeſſion, ; 


+ And as to the cuſtomary lands, no ſurrender was neceſſary; 
for even in caſe of copyhold, though to paſs the lands them- 
ſelves a ſurrender to the uſe of his will might be neceſſary, 
yet the Ceſtuique Truſt could make no ſuch ſurrender, for he 
had no eſtate in the lands; and if copyhold lands were in 
mortgage, yet the mortgagor might deviſe the equity of re- 
demption without any ſurrender, for he had no eſtate in them 
whereof to make any ſurrender, and for this point the other ſide 
gave it up. 


* Lord Keeper ſaid, he ſaw no reaſon to vary this decree; he 
thought ſuch future intereſt was deviſeable, as well as if it had 
been in poſſeſſion, and that the lands and money were mutu- 
ally bound by the articles, and that the heir might have com- 
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In Curia Cancellariæ. 


pelled the executors to have paid this money in caſe there had 
been no will, and therefore affirmed the decree. | 


Mee; Tt did not appear in this caſe, that the teſtator had 
any other eſtate of freehold or inheritance, and therefore the de- 
viſe in ſuch manner ſufficient to deſcribe this eſtate, ſo as to 
carry it by the will. 


Gibbs ver/us Barnadiſton, Caſe 246. 


Vid. 2 Wms. 686. Caſes temp. Talb. 21, Poſt, 421. Fearne's Cont. Rem. 304. 341. Brown's 
Rep. 170. 
I this caſe it was held clearly, and decreed, that a deviſe Deviſe of a per- 


of a perſonal eſtate to one and his iſſue, or to one, and if he 2 ie, 


die without iſſue, remainder over to another, that the deviſe or to one, and if 
e die without 


over is void, and the whole intereſt veſted in the firſt deviſee, iflue, remainder 
. . . er, the re- 
ſo as to be liable to his debts; and Mr. Vernon ſaid, + the rea- nder is void. 


ſon that a deviſe over of ſuch perſonal eſtate upon a life barely] Un. 24 _ 


was good, was, becauſe in conſtruction of this court the firſt 332- eee Is 
I £4» Abr. 301. 


deviſee had but the uſe of it, and not the entire property. Shephard's 
Touchſtone, 112, 


Coleſworth verſus Brangwin & al', executors of Caſe 247. 
Henry Derby. 


Ante, 12. $1 and 92. 
S. having a debt of 50/. owing to him from the de- 4. made B. and 


„ fendant, did by his will forgive him that debt, and gave degree and 


him 50 l. more, and ſome houſchold goods to the value of 1007. fo — — 
8 : : ut made no diſ- 
that in all he gave him about 200. and made him and the plain- poſition of the 
DS . . . : . ſurplus of his 
tiff executors, and died without making any diſpoſition of the dat eſtate, 
ſurplus of his perſonal eſtate, which was conſiderable, the executors . 
& ſhall come in 
equally for their ſhare of the ſurplus, notwithſtanding the legacies deviſed to one of them ; but if a 
bill had been exhibited by the next of kin, : Whether they ſhould not both be conſidered as truſtees 


as to the ſurplus. 
7 


* And now the plaintiff brought this bill againſt the other exe- 324 
cutor, for an account of the perſonal eſtate, and that he might 
have the ſurplus to himſelf, upon pretence that the teſtator hav- 
ing given the other executor theſe ſpecific legacies, intended 


t It has been ſo held in former cafes, but in the modern authorities Mr. Ver- 
7:,n's polition has been denied.-Vid, Butterfie(d v. Butterfield, 1 Vezey, 133. 154. 
and Daw v. Pitt and Weſtern, Fearne's Cont, Rem. 347. hi 
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him no more, and therefore that the whole ſurplus would be- 
long to him. | 


For the defendant it was inſiſted, that the plaintiff Was 2 
mere ſtranger, and tne defendant a near relation of the teſtator; 
that he gave him theſe legacies only that he might in all events 
be ſure of ſomething; that he took theſe legacies in another 
capacity than executor, and therefore they could not exclude 
him of his ſhare of the ſurplus, which the law caſt upon him 
as executor, | 


My Lord Keeper was clearly of this opinion, and faid, it 
was a much greater queſtion with him, whether this deviſe of 
particular legacies to one executor, ſhould not exclude both 
from any ſhare of the ſurplus, becauſe both came in but in re- 
preſentation of the teſtator, and made but as one perſon; and, 
therefore, ſuppoſe the defendant had been made ſole executor, 
he made it a great queſtion, whether this legacy ſhould not 
have excluded him from the ſurplus; indeed the reaſon urged 
againſt it is, that if no ſuch legacy had been given, he would 
have come in for the whole, and therefore his giving him a part 
only, ought not to exclude him from the reſidue, which, with- 
out any ſuch deviſe of part, the law would have thrown upon 
him; but the caſe of + Fyfer and MHunt had ſettled this long 
ſince, and though that caſe had of late been ſhaken in the caſe 
of the t Dutcheſs of Beaufort, and in Littlebury's cafe, both in the 
Houſe of Peers, yet they were becauſe the legacy given to the 
executor was no beneficial legacy; and ſo a caſe of one Atkinſon 
at the Rolls, that 10/, given to an executor for mourning was 
no beneficial legacy, fo as to exclude him from the ſurplus, 
becauſe mourning was a decency required upon * ſuch an occa- 
ſion, but this legacy here was a beneficial one. 


But this not being the point in queſtion, he made no decree 
concerning it, but decreed the executors ſhould come in equally 
for their ſhare of the ſurplus of the perſonal eſtate, notwithſtand- 
ing theſe ſpecific legacies to one executor, 
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In Curia Cancellariæ. 


Mae; If the law be as has been lately held, this ſeems 
no contradiction to Foſter and Munt's cafe, which + was de- een 478. 
| . g. abr. 2445 
creed only on the fraud in the executor, as the Lord Guernſey pl. 1. S. C. 


declared. 


Povey verſus Brown, Amhurſt, & al-. Caſe 248. 


N this caſe one Selby, uncle to the defendant's wife, had 2 Eg. abr. 142, 
by his will given her 1000/7, legacy, whilſt ſhe lived ſole; &;1, 2 8 
aſterwards, on a treaty of marriage with the defendant, it was 80. S. C. 
agreed by articles, that 7007. of this legacy ſhould be applied 
towards payment of his debts; after the marriage the de- 
fendant, without his wife, aſſigns the remaining 3ool. to the 
plaintiffs, who were creditors likewiſe ; and they brought this 
bill againſt the defendant and his wife, and the executors of 
Selly, to have a ſatisfaction of their debts out of the remaining 
zoo l. and it was decreed that an account ſhould be taken, and 
upon the plaintiffs proving themſelves real creditors, and that 
the aſſignment was bond fide, they were to have a ſatisfaction 
accordingly, and the reſidue, if any, of the 3001. was to be 
put out for the benefit of the wife. 


Whithill verſus Phelps. | Cafe 249. 


Pod, zog. 1 Eg. abr. 157. 3. S. C. Gilb. Eq. Rep. 81. S. C 1 Wms. 634. 3 Wms. 15. 320, 


2 Vezcy, 592. 1 Atk. 402. 2 Atk. 644. 3 Atk. 528. 2 arg. 95 


H E caſe upon opening appeared to be thus: One Mary a freeman ob 


Phelps, widow of Charles Phelps, having a conſiderable —— — 


fortune, and ſeveral children, on treaty * for a ſecond marriage 7 chat 
if his wife ſur- 


with one Jahn Mpbitbill, agreed he ſhould only have 600. of es him, his 


1 executors or ad 
her fortune, and the reſidue to be ſettled for her ſeparate uſe, et 


and after her death for the benefit of her children; and ac- oy pay - A 
a oO l. out o 
cordingly an indenture was prepared and executed before mar- perſonal eſtate; 


. . . - this is ſuch 
riage, whereby ſhe, with his aſſent, aſſigns over her fortune to eee 


, , ; will exclude her 

truſtees, in truſt, that ſhe ſhould receive the profits of it for her g — 
the cuſtomary 
ſhare, 


+ This appears to be miſrepreſented. Vid, Poſt, 567. 326 
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own ſeparate uſe, during her life, and after her death that the 
ſame ſhould go and be divided equally amongſt her children; 
and M hitbill, in conſideration of the ſaid intended marriage, and 
marriage portion of 600 J. makes a ſettlement on her, and at 
the end of the deed covenants, that if the ſaid Mary ſhould ſur. 
rive him, then his executors or adminiſtrators ſhould pay and 
deliver to the ſaid Mary 600 J. out of his perſonal eſtate. The 
marriage takes effect, hitbhill dies without iſſue in 1709, and 
about a year after Mary makes her will, and the defendant her 
ſon executor, and dies; the defendant likewiſe obtained admi- 
niſtration to Hh:ithill the huſband ; but that was afterwards re- 
voked and granted to the plaintiff his mother, who brought this 
bill for an account and diſtribution of the inteſtate /Yhithil}s 
eſtate, The defendant by his anſwer infiſted, that J/Yhithill 
was a freeman of London, and therefore on his death the widow 
was entitled to the 600 J. in the firſt place, purſuant to the 
marriage agreement, and to a full moiety of the remaining per- 
ſonal eſtate, as his widow, by the cuſtom of London, and to a 
moiety of the remaining moiety by the Statute of Diſtributions, 
and now ſhe being dead, the defendant, as her executor, ſtood 
in her place, and had the ſame right as ſhe herſelf had. 


It was argued for the plaintiff, that this 600 J. which the 
huſband had covenanted ſhould be paid her by his executors in 
caſe ſhe ſurvived, muſt be taken to be in ſatisfaction of her cuſ- 
tomary part, though there were no words to that purpoſe ; that 
this was a compounding for ſuch cuſtomary part, and being be- 
fore marriage, by * the cuſtom of the city bound her from de- 
manding any more; that in this caſe ſhe had waved any right un- 
der the cuſtom, by making this particular proviſion beforehand: 
and Mr. Vernon cited a caſe of + Lee and Pett, decreed by my 
Lord Chancellor Cætoper, where a man and a woman, before mar- 
riage, agreed by articles to ſettle 20004. each upon themſelves 
and their iſſue, and a covenant from the intended huſband, that 
if the wife ſurvived ſhe ſhould have 2000/7. to be at her own 
diſpoſal; the wife ſurvived, and the huſband being a freeman, this 
2000 J. was decreed to be not only in ſatisfaction of, or as a 
compolition for, her cuſtomary part by the cuſtom of London, 
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but alſo to exclude her from any ſhare upon the Statute 3 


Diſtributions, the huſband there dying inteſtate; and that this 
cauſe ſtood now in the paper to be reheard, and though, 
perhaps, the court might not go quite ſo far now, yet certainly 
it ought to exclude her from any cuſtomary part. 


On the other ſide. it was endeavoured to diſtinguiſh this caſe 
from that which was cited; that here it was only her 600 J. back 
again; that this could be no compoſition for any ſhare ſhe 
might be entitled to of her huſband's perſonal eſtate, for then 
it ought to have come out of the huſband's perſonal eſtate; but 
here it was only giving her back her own again. 


My Lord Keeper decreed it to be in ſatisfaction of her cuſ- 
tomary part, and took notice, that the deed was expreſsly worded 
in conſideration of the marriage and marriage portion, ſo that he 
was abſolute maſter of that 600/, and therefore it muſt be 
looked upon to come out of his perſonal eſtate ; but as to 
4 moiety of the other moiety, upon the Statute of Diſtributions, 
there was no queſtion made of it, but that the widow would be 
entitled thereto, and an account was decreed accordingly. 


Note; For the other moiety which belonged to the inteſtate, 
the cuſtom of Landon gives no directions * where there are no 
children, and therefore that is wholly under the direction of the 
Statute of Diſtributions ; but the cuſtom of the province of York 
extends to give ſuch moiety to the next of kin to the inteſtate. 


And in the principal caſe the Maſter of the Rolls was of the 
{ame opinion, and took notice, that the deed was expreſsly men- 
tioned to be made between the parties, citizens of Londen; fo 
that the cuſtom of London might well be ſuppoſed to be in their 
view; and therefore this compounding for 6007. in all events, 
exempted her out of the reaſon of the cuſtom, which was to 
provide for thoſe who would be otherwiſe: left without any pro- 
viſion, and here ſhe would not truſt to any as to the cuſtomary 
proviſion, and therefore ought to have no benefit of it. 
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Caſe 250. Bell verſus Commiſſary Hyde & Ux', 


; 3 Peer Wms. 38. 8. ©, : Eq. abr. 65, pl. $. 8. Co 2 Atkyns, 50. 


Where a wife PON a motion for diſcharging of the defendant's wife, 
m_——_—_—— : who was taken up on an attachment for not appearing, 


— and anſwering the plaintift 's bill, the caſe appeared to de this: 
menable by the The defendant's wife being a widow, and having a conſiderable 
mg FI fortune, upon the defendant's application to her in way of 

marriage, a ſettlement was made and executed, and the mar. 


riage took effect. 


Some time after, the defendant being very much in debt, was 
arreſted, and the creditors were going on to take out exe- 
cution, and ſeize his goods; but to prevent that, the wife gave 
2 note, that if they would diſcharge the action (which was for 
2000 f.) ſhe would pay the debt out of her own ſeparate eſtate 
and accordingly the action was diſcharged. 


But ſhe afterwards refuſing to make good her agreement, this 
bill was brought to enforce an execution thereof. 


329 * The bill was brought againſt the huſband and wife, and 
Subpœnas taken out againſt both, and actually ſerved upon the 
wife at her houſe, but the huſband could not be found ; after 
which, neither the huſband nor wife appearing, an attachment 
was taken out againſt both, and the huſband ſtill keeping out of 
the way, the wife was taken upon the attachment. 


And ſhe now moved to be diſcharged, on ſeveral affidavits, 
that her huſband was actually gone to Rotterdam in Holland, be- 
fore the filing of the bill; and therefore the proceſs againſt her 
without her huſband was irregular, and that ſhe ought to be 
diſcharged ; and it was faid, that at law there could be no pro- 
ceeding againſt the wife without her huſband, and that equity 
followed the law in this particular. 


On the other ſide it was faid, that the wife was not to be con- 
ſidered in this caſe as a feme covert; that ſhe having an eſtate 
ſetiled on her before marriage for her ſeparate uſe, this made het 
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as à feme ſole, and a ſeparate perſon from her huſband, * | 
therefore her agreement was binding upon her; that they had {TL 
done all they could to bring in the huſband ; they had made im 
a party in the bill, taken out a Subpena againſt him and his 
wife, and for not appearing they had taken out an attachment” 
likewiſe againſt both ; that if they could not in this cafe pro- 
ceed againſt the wife, the juſtice of this court would be eluded,” 
and it would be very eaſy for any man to ſettle all his eſtate 
upon his wife, and then get out of the way, and ſo bid de- 
hance to his creditors ; and Sir Foſeph Fekyl! faid, it was a ſay- 
ing of a very great man, boni jrudicis eft ampliare jurifdiftiontm, 
and he thought to extend the arm of juſtice further than uſual; 


when otherwiſe there would be a failure of juſtice, was the duty 
of every court, 


That in ſome cafes a woman may ſue without her huf- 
band, and nothing was more common than for a wife in this 
court to ſue even her huſband, and therefore ſurely in this caſe 
the plaintiffs ought not to * loſe the benefit of the wife's agree- 


0 
ment, by her ſending her huſband abroad, and cited a caſe of 35 
+ Dubois and Hole to this purpoſe. 7 _ — 
13. 8. C. 


Rut my Lord Keeper ſeemed to be of opinion, that the proceſs ; 
in this caſe without the huſband was irregular, and that they 
ought to ſtay till the huſband's return, when they might renew 
the proceſs againſt both; to which it was anſwered, ſuppoſe the 
huſband never return, muſt they then be totally deprived of the 
benefit of this agreement? Upon which my Lord Keeper faid, 
he would aſk the Maſter of the Rolls his opinion, and be go- 
verned by that. 


Afterwards the Maſter of the Rolls coming into court, was 
clearly of opinion, that the proceſs in this caſe without the huſ- 
band was regular; that the huſband was joined in the ſuit only 
for conformity; and faid, a woman by her marriage did not loſe 
her underſtanding or diſcretion, but rather improved it by her 
huſband's teaching, and cited Moor verſus Huſſey, Hob. 95, 
where ſeveral caſes are cited, wherein a feme covert without her 


huſband ſhall be chargeable, and ſaid, the practice of this court 
Y 2 had 
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had been conſtantly ſo; upon which the defendant prayed time 
till che firſt day of next term to put in her anſwer, and on her 
entering her appearance with the regiſter, and paying coſts of 
the motion, it was granted, and ſhe to be diſcharged out of 
cuſtody. 


Mete; Mr. How in this caſe urged, that the defendant ought 
not to be heard to move for her diſcharge, becauſe ſhe not hay. 
ing appeared by her clerk in court, was not at all in court, but 
a perfect ſtranger, and therefore could not regularly make any 
application by her counſel till ſhe had brought herſelf into 
court, by direQing her clerk to enter an appearance for her; 
but of this no notice was taken either by the court or counſel 
on the other ſide. 
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Anonymous. Caſe 251. 


HE plaintiff's bill being diſmiſſed with coſts, and coſts The theriff en- 
taxed to 160/, a Supbœna was awarded againſt him to — 
day thoſe coſts, and for not obeying it an attachment; upon — =_ 
which attachment the ſheriff of Lercefter, to whom it was di- but in fuch caſe 
rected, took bail, and returned a Cepi Corpus. — _ 
the party. 
And now, upon this return, a motion was made for a meſſen- 
ger to bring in the plaintiff, and it was urged to be the 
courſe of the court, that a meſſenger ſhould go in all caſes 
where the ſheriff takes bail, where the party is not bailable, 
as in this caſe he is not, and the rather, for that in this 
caſe the bail-bond was taken of a member of parliament, 
againſt whom, the parliament being now fitting, they could 
have no remedy; and one Hawhkins's caſe was cited, where, in a 
like caſe, a meſſenger was ſent to bring in the party, and fo it was 
ordered in this caſe, 
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Caſe 252. * Edwards verſus Faſhion. 


1 Eq. abr. 292, pl. 9. S. C. Ante, 163. 167. Poſt, 491. 


4 having « HE caſe was ſhortly this: A man having a mortgage for 
— vol T years, makes his will, and thereby deviſes all his perſonal 
after his debts eſtate, of what nature ſoever, to his executors, in truſt, for the 
on: A payment of his debts, and afterwards deviſes the reſidue and 
den, algen z. overplus of his ſaid perſonal eſtate to his two daughters, equally 


divided berween to be divided between them, and dies, 
them; after the 


debts paid, the daughters purchaſe the equity of redemption and inheritance of the mortgaged pre. 
miſſes to them and their heirs : this is a tenancy in common, and not a joint-tenancy. 


The debts being ſatisfied, the daughters contract with the 
mortgagor for the purchaſe of the equity of redemption, and 
inheritance of the mortgaged premiſſes to them and their heirs, 
and articles are executed on both ſides accordingly, and a bill 

* brought by the daughters for a ſpecific execution of thoſe arti. 
cles, and a decree obtained for that purpoſe; then one of the 
daughters makes her will, and thereby deviſes her moiety, 
ſhare, and intereſt in the ſaid premiſſes, to the plaintiff, who 
brought this bill to be relieved againſt the proceedings of the 
other daughter, who claimed the whole inheritance by ſurvivor- 

hip, as a joint-tenancy, and had ejected the plaintiff; and the 
queſtion was, Whether this purchaſe of the inheritance were a 
joint-tenancy, or a tenancy in common? 


The Maſter of the Rolls decreed it to be a tenancy in com- 
mon, for ſo was the mortgage deviſed to the two daughters, 
whercon this purchaſe of the equity of redemption and inheri- 
tance was founded; and therefore they having ſeveral and diſtin 
intereſts, as tenants in common in the mortgage, and paying an 


equal proportion for the purchaſe of the equity of redemption ' 


and inheritance, ſhould have that in the ſame manner, and 
therefore the deyiſe good. 
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— 


* Goodrick verſus Shotbolt & al. 


2 Eq. abr. 473, c. 2. S. C. Gilb. EA. Rep. 18. $.'C. 1 Ack. 474. 
HE caſe, as appeared upon the pleadings, was this : 4. on his mar- 


riage, gave a 
a dond of 6000. 
ter of one Mr, Ri/ton, gave a bond of 600. to the ſaid with a warrant 
of attorney to 
confeis judge 
ment thereon z 
defeazance on 
payment of 
300 l. to his 
wife, if ſhe ſurvived : afterwards the joined with him in a conveyance by fine of his real eſtate; 


William Shotbolt, on his marriage with Alice, the daugh- 


Mr. Ri/ton, with a warrant of attorney to confeſs judgment 
thereon, and this judgment was defeazanced on payment of 
zool. to Alice, in cafe ſhe ſurvived her huſband. 
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held chat this ext.nguiſhed her right, or any lien created by this judgment on the real eſtate. 


Afterwards, about the year 1706, the plaintiff agreed with 
IVilliam Shotbelt for the purchaſe of his whole eftate for g00?. 
whereof 700/. was to be paid down; and in regard the faid 
eſtate was ſubject, to an annuity of 200. per ann. during the 
life of a certain perſon, it was agreed, that the plaintiff ſhould 
retain the other 200/. in his hands, to indemnify himſelf againſt 
the ſaid annuity, and' that after the purchaſe compleated, he 
ſhould convey back the eſtate for a term for years, redeemable 
on his payment of the faid 2007. and intereſt, after the falling 
in of the ſaid annuity. 


Accordingly William Shotbolt, and Mice his wife, by indenture 
of leaſe and releaſe, and fine, convey the eſtate to the plaintiff 
and his heirs, and the wife at the fame time delivered up the 
bond to be cancelled. 


Soon after the executing of theſe deeds and fine, in regard 
William Shotbolt was indebted to his brother Battalion Shotbolt 
in the ſum of 200/. and upwards, it was agreed, that for ſecur- 
ing that ſum, the plaintiff ſhould mortgage the ſaid eſtate to the 


ſaid Battalion, redeemable on his payment of the ſaid 200 J. and 


intereſt, and accordingly the plaintiff executed a leaſe of the pre- 
miſſes, wherein reciting the annuity of 20/. per ann. and the judg- 
ment to Riſton; and that for indemnifying him againſt thoſe two 
ſums, it was agreed, upon this purchaſe, that he ſhould retain 200/. 
in his * hands; therefore he, by the direction of William Shotbolt, 

2 mortgages 
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mortgages the premiſſes to Battalion for a term of years, re- 
deemable on payment of the ſaid 200 J. and intereſt, 


Hilliam dies, and Mice ſurvives him, and Riſſon, the conuzee 
in the judgment, being hkewiſe dead, ſhe takes out adminiſtra. 
tion to him, and now would extend this judgment upon the 
plaintiff's eſtate. Battalion Shotbolt, the mortgagee, pretended, 
that he only had a title to the 2001. ſecured by the mortgage, 
and the plaintiff brought an ejectment, and recovered at law, 
upon bringing his money into court, the annuitant being dead; 
and he now likewiſe brought this bill, that on payment of the 
2001. to ſuch of the defendants as had a right to receive the 
ſame, he might redeem and be let into the poſſeſſion of the 
eſtate, 


The defendant Alice, by her anſwer, infiſted, that the 200/, 
belonged to her by virtue of her judgment, which was prior to 
the defendant Pattal:on's mortgage, and that this 200 J. was all 
ſhe would be able to get for the 300/. that judgment was given 
to ſecure. 


The defendant Battalion inſiſted, that the 200 l. belonged to 
him as a creditor, by virtue of the mortgage, and that Alices 
title was extinguiſhed by the fine. 

* 


It was agreed on all hands, that the plaintiff ought to redeem 
on payment of the 200 J. only, but whether Alice or Battalion 
had a right to receive it, was the queſtion; and thereſore this 
bill was in the nature of an interpleading bill, that they might 
ſettle the right between themſelves, and ſo he not pay his 
money to a wrong hand. 


For the defendant Alice it was inſiſted, that this 2001. was 
all the proviſion ſhe had; that jt was expreſsly taken notice of 
in the mortgage, and the retaining of the 200/. was a ſecurity, 
as well againſt that, in caſe ſhe ſhould ſurvive, as againſt the 
annuity ; that ſhe ſurviving her huſband, and having taken out 
adminiſtration to her father the conuzee, and the * judgment 
being prior to the mortgage, had now a legal title to lay on 
her judgment, and that a court of equity ought not to take it 
from her, 


But 
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But for the defendant Battalion Shotbolt it was inſiſted, that 
Alice joining in the fine with her huſband, this had extinguiſhed 
all her right by virtue of the judgment; that if ſhe herſelf had 
been conuzee, there had been no queſtion of it; for though a re- 


leaſe by a conuzee of all his right to the land of the conuzor * 
will not be a bar, or prevent his taking out execution after, yet 


ſuch right may certainly be extinguiſhed ; that as ſuch fine 
would have barred the conuzee himſelf, fo her joining will in 
equity defeat the intereſt of her truſtee ; that upon the fine ſhe 


was examined, and conſented to part with all her intereſt in the 


land; and if ſhe ſhould be allowed by this judgment to take 
back again any right to the land, this would be to derogate from 


her own grant, 


They agreed, indeed, that her joining in the leaſe and re- 
leaſe would not extinguiſh her intereſt in the judgment, but 
the fine wherein ſhe joined carried away all her right and inte- 
reſt in the land; that at the levying of the fine ſhe delivered up 
the bond, and though that neither would not be ſufficient to bar 
her without the fine, yet it was an argument that ſhe relin- 
quiſhed her ſecurity ; that the reaſon of taking notice of the 
judgment in the mortzage was, becauſe that was ſtill ſtanding 
out as a legal lien upon the land; that her father being then 
dead, and ſhe not having taken out adminiſtration to him, it was 
proper for the purchaſer to ſecure himſelf, as far as he could, 
againſt it; that if it had been intended the ſecurity for 3007. 
ſhould have continued, the purchaſer would have retained 3007. 
in his hands for the purpoſe, and that 2001. only being retained, 
was an argument, they never intended the purchaſer ſhould be 
charged therewith, which was not an adequate ſecurity for 
the 300 l. 

* My Lord Keeper was clearly of this opinion, and decreed 
the plaintiff ſhould be admitted to redeem, and ſhould have his 
colts, and that the defendant Battalion Shotbolt had the right to 
the 200/. as an honeſt creditor, and decreed accordingly, and 
that the defendant Alice ſhould procure ſatisfaction to be ac- 
knowledged on the judgment, 
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Caſe 254. Bottomley verſus Lord Fairfax. 


Ant?, 65, &c. Oilb. Chan. 267. 1 Wms. 334+ S. C. but not S. P. Caſes temp. Talbot, 139. 


A man before N this caſe it was clearly agreed, that if a huſband before 
his marriage 


veſts the legal marriage conveys his eſtate to truſtees and their heirs, in 
eſtate in truſtees, ſuch manner as to put the legal eſtate out of him, though the 


I ſt for hi . 
and his ales truſt be limited to him and his heirs, that of this truſt eſtate the 


itv will not 


aft the wife in wife, after his death, ſhall not be endowed, and that this court 


—— the hath never yet gone ſo far as to allow her dower in ſuch caſe, 
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Attorney General verſus Thompſon. Caſe 255. 


Poſt, 367. Gilb. Chan. 275 1 Eq. abr. 3015 pl. 2. S. . 2 Ventris, 346. 2 Wms. 21. 3 Atk. 
101. 716. Brown's Rep. 387. 


N this caſe a difference was taken by Mr. How, and agreed Portions deviſed 


to by the court, that if a father deviſes portions to his > Spano 2 
daughters, or younger children, to be paid or payable at their dren, payable at 


. > : : 21, or marriage, 
reſpectiye ages of 21 years, or any other time certain, without ſhall carry "hs 


making any proviſion for their maintenarce in the mean time, _—_ __— 
and dies, that in this caſe they ſhall have intereſt for their por- time, if he made 


other provi- 
tions from his death till paid, becauſe the father was obliged to Gon for them ; 
have provided for them, if he had lived. — — 2 if 


ſtranger, who is under no obligation to provide for them. 


But if ſuch portions had been deviſed to them by 4 ſtranger, Vid. 1 Wms. 
to be paid or payable at ſuch an age, in this caſe their portions 753. 
ſhould not carry intereſt in the mean time, becauſe he being a 
ſtranger, was under no ſuch obligation to provide for them; and 
a caſe of Brewin and Brewin was cited to have been decreed in Ante, 195. 
like manner, 


Eure 
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Caſe 256. Eure ver/us Howard. 
8 The + ik HIS caufe came on to be heard, by conſent, upon bil 


A Gib. Eg. Rep. and anſwer, only for the opinion of the court, and, upon 
bur. 475. Fe. reading of ſeveral deeds, appeared to be this: 
Cont. Rem, 30. 
Where the mean Robert Howard, ſeiſed of an eſtate of inheritance, by inden- 
termine tn.. ture, in 1677, covenants to levy a fine thereof to one ler and 


termine the 
eftare for life, Byoadſtreet, and their heirs, to the uſe of himſelf for life, and 


and reverſion be- 

ing in the ſame, after, to ſuch uſes, intents, and purpoſes, as he ſhould, by any 

> con deed or writing under his hand and ſea], executed in the pre. 
fence of two or more credible witneſſes, during his natura! 

| life, direct and appoint, and for want of ſuch direction and 

4 appointment, in truſt for him and his heirs, and à fine wa 


levied accordingly. 


Afterwards the ſaid Robert Howard intermarrying with ore 
Winifred, with whom he had iſſue Robert his fon, and the (aid 
Robert the father being ſeiſed, in right of Winifred his wife, of 
other lands of inheritance, they, by indentures of leaſe and re- 
leaſe, in 1690, and fine duly levied thereupon, grant and con- 
vey theſe lands to truſtees and their heirs, to the uſe of Robert 

the father during his life, and aſter to J/inifred during her life; 
remainder to the uſe of Robert the ſon, and the heirs male of 
his body iſſuing; remainder to the uſe of the right heirs of the 
ſurvivor of them, the ſaid Robert the father, and Winiſred his 


wife, for ever. 


Afterwards, upon the marriage of Robert the fon with Mary- 
Anne his wife, one of the defendants, by indentures of leaſe and 
releaſe, 9 and 10 Fuly, 1698, between Robert Howard the 
father, and Winifred his wife, and Robert their ſon, of the firlt 
part; Ann Broadſtreet, daughter and heir of Broaqſircet, the ſur- 
viving truſtee in the deed of 1677, of the ſecond part; Mam- 
Anne Wolf, of the third part; and others, of the fourth and fifth 
part; in conſideration of a marriage intended * between Robert 
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the ſon, and Mary-Anne Wolf, and of 40001, portion, and other 
conſiderations, Robert the father, and Minifred his wife, and 
Robert their ſon, grant, releaſe, and convey ſeveral lands, tene- 
ments, and hereditaments, therein particularly mentioned (being 
as well thoſe whereof Nobert the father was at firſt ſeiſed in 
right of Winifred his wife, as others whereof he was ſole 
ſeiſed) in fee, to truſtees and their heirs, to the uſes following; 
viz, as to part, to the uſe of Robert the father for 99 years, if 
he ſhould ſo long live ; remainder to truſtees and their heirs, 
during his life, to ſupport contingent remainders ; remainder to 
the uſe of Winifred for life; remainder to Robert the ſon for 
90 years, if he ſhould fo long live; remainder to truſtees during 
his life, to ſupport contingent remainders: and as to the other 
part, to the uſe of Robert the father, and Winifred his wife, for 
their lives, and the life of the longer liver of them; remainder 
to Robert the ſon for 99 years, if he ſhould ſo long live; re- 
mainder to truſtees and their heirs, during his life, to ſupport 
contingent remainders; remainder, as to other part, to Robert the 
ſon, in poſſeſſion, for 99 years, if he ſhould ſo long live; re- 
mainder to truſtees during his life, to ſupport contingent re- 
mainders ; remainder to Mary-Anne for her life, for her join- 
ture; remainder of the whole, and as the ſeveral eſtates before- 
limited ſhould reſpectively determine, to the firſt fon of Robert 
the ſon, on the body of Mary- Anne to be begotten, and of the 
heirs male of the body of ſuch firſt ſon lawfully iſſuing, and ſo 
to the ſecond and other ſons in like manner ; remainder to the 
heirs male of Robert the ſon ; remainder to the right heirs of 
Robert the father, for ever. 


Robert the father covenants, that he, and IWinifred his wife, 
would levy a fine of all the ſaid lands to the uſes before men- 
tioned; and by the ſame indenture, Anne Broadſtreet, by the 
direction of Robert the father, grants, releaſes, and conveys, and 
he ratifies and confirms all the lands, by the deed of 1677 limit- 
ed to * [ler and Broadſtreet, and their heirs, to the uſe of Robert 
the father, for 99 years, if he ſhould ſo long live; remainder 


to truſtees during his life, to ſupport contingent remainders, 
with 
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with other remainders over; remainder to the right heirs of 
Robert the father, for ever. A fine was accordingly levied, and 
the marriage took effect, and they had iſſue 1/illiam a fon, and 
Winifred a daughter; then Winifred the mother dies, and after. 
wards Nobert the ſon dies, without other iſſue. 


Robert the father, the 15th of Fanuary, 1706, makes his will, 
and thereby deviſes all his manors, lands, tenements, and here. 
ditaments, in poſſeſſion, reverſion, remainder, or in expeCtancy, 
whatſoever, to Charles Bagget and Richard Baggot, and others, 
and their heirs, in truſt, by ſale or mortgage, to raiſe fo much a5 
would be ſufficient to pay his debts, and the legacies thereby 
given, and gives ſeveral legacies, to the amount of 3000 J. and 
upwards, and makes Mary his then wife executrix, and dies con- 
ſiderably indebted. 


Some time after his death, William the grandſon dies without 
Me; and now this bill was brought by the creditors and legs. 
tees of Robert the grandfather, againſt Mary his executrix, 
Mary- Anne Howard and Winifred her daughter, Charles and 
Richard Baggot, and others, to have a ſatisfaction of their debts 
and legacies, purſuant to the will of old Robert. | 


The defendant Mary- Anne Howard ſets out the indentures of 
the gth and 1oth of Ju, 1698, and inſiſts in behalf of Winifred 
her daughter, that the remainder of all that was thereby limited 
to Robert the father for 99 years, with remainder to his right 
heirs, veſted in Winifred her daughter, as heir to William her 
brother, as a contingent remainder by purchaſe, and ſo not ſuljed 
to Robert the father's diſpoſal by will ; and whether they were, 


or how many, and which of them were ſo ſubjeft, was the only 


queſtion. 


* Firſt, As to the lands limited to Robert the father for life, 
with the laſt remainder thereof to his own right heirs, there was 
little or no queſtion made of it, but that it was the old rever- 
ſion in fee in him, and conſequently liable to be diſpoſed of 
as he thought fit; but as to the other, limited to him for 99 years 
only, with ſuch remainder 'to his right heirs, there were very 
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ſolemn arguments how far he had a power over it, and this was 
divided into three points, 


1ſt, Whether of thoſe lands, not compriſed in the deed of 
1677, and whereof he was ſeiſed in fee in poſſeſſion at the 
time of the marriage ſettlement upon his ſon, remainder to his 
right heirs, ſhould be looked upon as his old reverſion, and fo 
under his power of deviſing. 


2dly, Whether of the lands compriſed in that deed of 1677, 
the remainder to his own right heirs, ſhould be looked upon 
to be void, and the old reverſion veſted in himſelf, and ſo paſſed 
by his will. 


3dly, Whether the remainder to the right heirs of the ſur- 
vivor of the ſaid Robert, and Winifred his wife, of her inhe- 
ritance, limited by the deed of 1690, were ſo barred or de- 
ſtroyed by the deeds of leaſe and releaſe of ꝙ and 10 Fuly, 1698, 
and the fine thereupon, levied by Robert the father, and Vini- 


fred his wife, as to be capable of being ſettled to the uſes 


therein limited; and if ſo, Whether the remainder to the right 
heirs of Robert the father, was ſo veſted in him as to be ſubjeR 


to his will. 


As to the firſt point, it was argued by the Attorney and 
Solicitor General, and Mr. Lechmere, that this remainder te 
the right heirs of Robert the father was a contingent remain- 
der, and veſted in his right heir by purchaſe, and was not part 
of the old uſe reſulting to himſelf, and conſequently not liable 
to his diſpoſition by will ; and therefore the Solicitor General 


ſaid, this caſe differed entirely from the cafes of Fenwick and vid. Infra, 343. 


Mitford, and Pibus and Mitford, for in thoſe caſes there * was 
no diſpoſition at all made of the old uſe during his life, and 
therefore it ſtill continued- in him, and then the remainder to 
his own right heirs, knit and conſolidated with that old uſe, 
which he had not diſpoſed of for his life, and conſequently his 
ri ht heirs cou'd not be purchaſers ; and the reafon they con- 
{true] the old uſe to continue in him for life, was, becauſe it 
mi2t.t happen that all tie eſtates might determine during his 

life, 
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life, and then there would be no perſon to take the freehold 
whilſt he lived, becauſe he could have no heirs. till after his 
death; and ſince it might happen that all the eſtates might 
determine, and he made no diſpoſition of the uſe during his 
life, therefore the uſe during his life continued in him ; and 
that, upon determination of the intermediate eſtates, being united 
and conjoined with the remainder to his right heirs, made it 
one conſolidated fee in himſelf, and by conſequence his heirs muff 
take by deſcent, and not by purchafe ; but where the entire uſe 
was expreſsly limited out of him, during his life, fo that by 
no poſſibility the intermediate eſtate can determine during his 
life, there the remainder to his right heirs is a good remainder, 
and they ſhall take by purchaſe, and not by deſcent ; and he 
faid, this difference was taken and agreed to by the court in 
the caſe of 4 Tippin and Cæſon, 4 Med. 380, in which caſe the 
caſes of Fenwick and Mitford, and $ Pibus and Mitford, were all 
cited; and here, in the principal caſe, he has limited the uſe 
during his life to truſtees, to ſupport contingent remainder, 
and ſo has diſpoſed of the old uſe during his life; and con- 
ſequently there can be no old uſe remaining in him to unite 
with the remainder limited to his right heirs, and then they 
ſhall take this remainder as heirs by purchaſe : and Mr, Le- 
mere ſaid, he having limited ſuch eſtate to truſtees during his 
life, to ſupport contingent remainders, the law ſhall never, 
againſt his own expreſs limitation, bring back the uſe to him 
again during his life, for then it muſt take it out of the “ truſ- 
tees, to whom he has by expreſs limitation given it during his 
life; and ſo having left no uſe in himſelf during his life, he hai 
no eftate of freehold to unite and conſolidate with the remainder t1 
his own right heirs, and conſequently they cannot take by deſcent 
from him, but muſt take as purchaſers, and then he had 18 
power to ſubject this remainder to debts or legacies by will. 


As to the ſecond point, Whether the remainder to his own 
right heirs of the lands, compriſed in the deed of 1677, was a 
void remainder, and veſted in himſelf as part of the old uſe, 
this they ſaid was a much ſtronger point; for beſides that the 
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limitation to himſelf is but for 99 years, as the former limi- 
tations were, the legal eſtate of this part of the lands was 
ſtanding out in the truſtee, and then there can be no pretence 
of any reſulting uſe to him for his life, for nothing moved 
from him, the whole eſtate being in the truſtee, and paſſed 
from him to the ſeveral uſes; and therefore he being a ſtran- 


ger, might well limit the remainder to the right heirs of old 


Robert, ſo as to make them capable of taking by purchaſe, ſince 
there could be no uſe remaining in him after the ſettlement, 
when he had none before. 


It was likewiſe urged ſtrongly, that for another reaſon the 


right heirs muſt be purchaſers of this part of the eſtate ; for, 


by the deed of 1677, the uſe was limited to him but for life 
only ; and, after his death, to ſuch uſes, intents, and purpoſes, 
as he ſhould direct or appoint ; and for want of ſuch appoint- 


ment, to his own right heirs ; ſo that he had time during his 


whole life to make ſuch appointment, and conſequently the 
eſtate in the mean time muſt be lodged in the truſtees to ſup- 
ply ſuch appointment; and then he having only an eſtate for 
life in thoſe lands, could not make good any of the limitations 
in the ſettlement of 1698, beyond his own life ; for ſuppoſe he 
ſhould afterwards have made an appointment purſuant to his 
power, this * muſt have taken place of the ſettlement, and de- 
feated all thoſe uſes, as to this part of the land, becauſe he had 
power during his whole life to make that appointment, and 
conſequently during his whole life the eſtate muſt continue in 


the truſtees, to anſwer and ſupply that power, and ſo 10 Co. 85, 
expreſs in point. 


They urged further, that this very ſettlement of 1698 was | 
an actual appointment in purſuance of his power, for the heir 
of the ſurviving truſtee was a party to it, and joins in the con- 


veying thoſe very lands; and it is faid to be by the direction 
and appointment of Robert Howard the father, who had ſuch 
power of appointing ; and therefore it can be taken to be no 
other than an appointment in purſuance of his power ; and 
then the. eſtate lodging in the truſtees, to ſupply and anſwer 
ſuch appointment, when he limits the laſt remainder to his own 
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right heirs, they muſt take by virtue of the appointment, and 
conſequently muſt take as purchaſers, becauſe the eſtate was 
lodged in truſtees to anſwer ſuch appointment; and the father 
had nothing but the bare power of appointing the uſes, and ſo 
can never derive an eſtate by deſcent to his heirs, when he had 
no fee nor legal eſtate in himſelf, but a bare power of appoint- 
ing the uſes, which muſt after draw out the poſſeſſion from the 
truſtees according to thoſe uſes. 


As to the third point, it was argued, that the remainder of 
IVſinifred's inheritance, limited to the right heirs of her, and 
Robert her huſband, was a contingent remainder ; and Robert 
the father being the ſurvivor, the ſame veſted in his right heirs 
by purchaſe, and conſequently not ſubject to his diſpoſition by 
will: and they inſiſted, that the fine levied by Robert the father, 
and J/inifred his wife, in 1698, had not barred or deſtroyed 
this contingent remainder, becauſe of the intermediate eſtate 
tail to Robert the ſon, which was ſufficient to preſerve it; and 
then the fine enured only as a “ grant of what they might 
lawfully grant, and did not in any reſpect touch or affect this 


remainder, 


On the other ſide, it was argued by Sir Thomas Pow:s, Serjeant 
Pratt, and Sir Peter King, as to the firſt point, that this was within 
the reaſon of the caſes of Fenwick and Mitford, and Pibus and 
Mitford, and that here was a reſulting uſe to him during his life, 
becauſe it might happen that all intermediate eſtates might de- 
termine before his death ; for ſuppoſe the truſtees during his life, 
to ſupport the contingent remainders, ſhould forfeit their eſtate, 
and all the other eſtates determine, what then would become 
of the freehold during his life, for his heirs could not have it, 
and therefore he himſelf muſt have it, as part of the old uſe 
undiſpoſed of, which being conjoined with the laſt limitation to 
his right heirs, will make an entire fee in himſelf, and conſe- 
quently his right heirs cannot be purchaſers, no more than if he 
had made no limitation at all of the fee. 


As to the ſecond point, it was argued, 1/7, That the laſt 
limitation in the deed of 1679, being to the truſtees and their 
: heirs 
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in poſſeſſion, as abſolutely as if it had been ſaid to the uſe of 
him and his heirs; for the ſtatute makes no difference be- 


tween an uſe and a truſt, but mentions them both promiſ- 


cuouſly; and this, upon reading the deeds, ſeemed to be given 
up as a clear point. 


2aly, Admitting it ſhould not be ſo, but that the legal eſtate 
continued in the truſtee, yet in a court of equity it muſt be 
looked upon as if he himſelf had been in actual poſſeſſion, and 
made ſuch ſettlement ; for that a truſt in this court was guided 
by the ſame rules, and capable of the fame limitations, as the 
poſſeſſion was at law, and no manner of difference betwixt 
them, 


34ly, That till an appointment made, it was to the uſe of 
him and his heirs, and an appointment was * always wanting 
till it was made, and then he had good power to diſpoſe of and 
ſettle the remainder of thoſe lands to the uſes in the marriage 
ſettlement, becauſe there was no appointment thereof before, 
and conſequently nothing to hinder him from diſpoſing thereof 
he thought fit. 


4 hh, Admitting this ſettlement of 1698 ſhould be conſtrued 
o be an appointment purſuant to his power, yet it was only a 
partial one, and made no diſpoſition of the whole uſe during his 
life; for if the truſtees to ſupport contingent remainders ſhould 
forfeit their eſtate, or have joined with thoſe in remainder in 
conveying their eſtate, and then all the intermediate eſtates had 
determined, here would have remained an undiſpoſed uſe during 
his life, for of that he has made no appointment, and then that 
being united with the laſt limitation to his right heirs, makes 
an entire fee in himſelf, and conſequently his heirs muſt have 
| taken it by deſcent, and not by purchaſe, and then he had good 
power over it, and the diſpoſition by his will muſt ſtand. 


As to the third point, it was argued, that this fine by the 
huſband and wife, in 1698, deſtroyed or gave away the remainder 
to the right heirs of the ſurvivor of them, becauſe they both 
joined in itz and in Albany's caſe, 1 Co. 110, it is ſaid, that a feoff- 


— 


& 2 ment 


keirs, in truſt for Robert and his heirs, was executed to him 
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ment deſtroys all rights, all titles, all poſſibilities, both preſent 
and future; and if a feoffment has that force, much more has a 


fine, which is of ſo much a higher nature. 


24ly, That this fine eſtops the heir to claim this eſtate againſt 


the fine of his anceſtor ; he cannot ſay, partes fints, &c, but is 


thereby totally barred and eſtopped from claiming it. 


3dly, That this was no contingent remainder, or if it was, 
yet Robert the huſband ſurviving, the contingency was then at 
an end, and his heirs muſt take it ; but he having an eſtate for 
life therein, they could only take it by deſcent, for then the 
whole fee was veſted * in him, and conſequently he had good 
power to ſubject it by his will to the payment of his debts and 


legacies. 


My Lord Keeper, after all, ordered a caſe to be ſtated upon 
theſe ſeveral points out of the deeds, and then he would conſider 
of them, and give his opinion, and if it were neceſſary would 
deſire the aſſiſtance of ſome of the judges in it; but he inclined 
ſtrongly, that old Robert had power to ſubject all theſe lands by 
will, as his old reverſion undiſpoſed of, and at laſt ſaid, they 


might argue to the contrary from ſun riſing to ſun ſetting, they 


would not change his opinion. 
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King verſus Withers. Caſe 257. 


Ante, 109 and 227. and references. Gilb. Rep. 26. 8. C. Chan. Caſes, 22. 58. 158. 2 Chan. 
1. 23.95. Vern. 20. 2 Vern. 293. 357. 452. 572. 720. Caſes temp. Talb. 117. 1 Eq. abr. 112, 
pl. 10. 2 Eq. abr. 656, pl. 10. S. C. 3 Wms. 414. S8. C. 


HIS cauſe came to be heard by conſent, and upon open- A. deviſes his 


. | eſtate to hi 
ing the caſe, appeared to be this: The defendant's father, fon, canal = 


by his will in writing, duly atteſted, deviſed to the defendant with his debts 
* F þ ; g and legacies, and 
(who was his heir at law) and to his heirs, all his lands, tene- deviſes 25007. 


. . to his daughter 
ments, and hereditaments, in the county of Berks (except ſuch and at the _ — 


21, or marriage 
ſuch parts thereof) charged and chargeable with the ſum of 31950 09908 


2500 J. to his daughter (ſince married to the plaintiff) at her age ſhe ſhould marry 


2 i ; in the life-time 
of 21 years, or marriage, which ſhould firſt happen, and deviſed of her mother, 


: . with x 
the excepted lands in truſt, to be fold for the payment of his yn 11 —— 


debts, provided, if his ſaid daughter ſhould marry in the life. then 5094. to 
. : ; ye ceaſe, and be 
time of her mother, without her conſent firſt had in writing, then applied towards 


500 /. part of the ſaid 2 500 J. ſhould ceaſe, and ſhould be applied dc. Te. 


, . daughter attains 
towards payment of his debts charged on the ſaid excepted , nd marries 


lands; and appoints his wife to be guardian of his daughter, and . — 
. . ther $5 conien 
makes her executrix, and dies. the whole por- 


tion ſhall be 
raiſed, for it was veſted in her at the time of the marriage. 
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The daughter attains her age of 21 years, and aſterwards, 
without the conſent or privity of her mother, * intermarries with 
the plaintiff, who was a gentleman of ſome eſtate, and called 
to the bar, but had made no ſettlement or proviſion for his wife; 
and therefore the defendant, the heir at law, refuſed to raiſe or 
pay any part of his ſiſter's portion, and inſiſted likewiſe, that by 
her marriage, without her mother's conſent, 500 f. part of her 
portion, was become forfeited ; whereupon the plaintiffs brought 
this bill to have the whole portion raiſed and paid by a ſale of 
the lands charged therewith, 


For the plaintiffs it was inſiſted, that upgn the daughter's 
attaining her age of 21 years, the whole portion became veſted 
in her, and that ſhe might then have demanded it ; and though 
| ſhe afterwards married without her mother's conſent, yet that 
could not diveſt or bring back the portion, which was before 
veſted and ſettled as an intereſt in her, for that conſent, in all 
reaſon, could be carried no farther than during her minority, or 
until ſhe attained the age of 21 years, during which time ſhe 
was appointed to be under the tuition and guardianſhip of her 
mother, and therefore ſo long it might be reaſonable to re- 
ſtrain her from marrying without her mother's conſent, but not 
after ; and though the words are, if ſhe marries without her 
mother's conſent, during her life, yet that muſt be taken only, 
if her mother be living during the time ſuch conſent was re- 
quiſite, that 1s, during her minority, for which time ſhe was to 
be under her mother's guardianſhip ; but upon her attaining 
her age of 21 years, the power of the mother as guardian ceaſed, 
and conſequently it was never intended to confine her beyond 
that time to her mother's conſent in marriage. 


That here was no deviſe of the 5007. over, and therefore it 
muſt be taken to be only in terrorem, according to the reſo- 
lution in + Fry and Porter, 1 Vent. and conſequently the plain- 
. tiffs ought to have the whole portion raiſed by ſale of the lands 
charged therewith, unleſs the defendant ſhould otherwiſe provide 
for the payment thereof, 
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* On the other ſide it was urged for the defendant, that cajus 
e dare, ejus eft diſponere ; that a man may impoſe what terms 
and conditions he thinks fit in the diſpoſal of his eſtate ; that 
here he has expreſsly made the mother's conſent requiſite during 
her life; and to ſay, that the whole portion veſted in the daugh- 
ter, upon her attaining hex age of 21 years, is nothing to the 
purpoſe ; for though it did, yet, without queſtion, the condition 
may bring it back again, as if a feoffment in fee be made upon 
condition, here the eſtate is veſted, yet the breach of the con- 
dition will fetch it back again out of the feoffee ; and when the 
deviſor has, in expreſs words, reſtrained her from marrying, 
without her mother's conſent, during her life, you will not ſurely 
reject this condition, and give her the whole portion, without 
any regard to her obſerving the terms of it ; beſides, here is a 
deviſe over, for, upon her marriage without her mother's con- 
ſent, the 500/. is to go towards payment of debts, in caſe of 
the other part of the teſtator's eſtate made liable thereto ; and 
though there were no ſuch deviſe over, yet the 500 /. is forfeited 
by her violation of the condition annexed to it; and fo it was 


held in the caſe of Bennet and Lord Saliſbury. 


Lord Keeper. This portion did not veſt in the daughter pre- 
ſently, for it is not given to her generally to be paid, or pay- 
able at ſuch a time, but it is given to her at her age of 21 
years, or marriage, ſo that, before that time, no intereſt or 
right to it veſted in her ; but here ſhe has attained the age 
of 21 years, This is not a perſonal legacy, but is to be raiſed 
out of lands, and therefore muſt have the ſame conſideration as 
a deviſe of the lands would have; and I think the rule, that 
where there is no deviſe over that the condition ſhall be taken 
only in terrorem, is a great deal too wide, for here in effect is 
no deviſe over, for though it be to go towards payment of 
debts, yet here appears to be no creditors concerned, none that 
are in danger of loſing their debts ; and therefore I ſhall conſider 
it * as it ſtands, upon the condition itſelf ; and I think in this caſe 
the plaintiff muſt have her whole portion, for the teſtator has ap- 
pointed two times, marriage, or 21 years, to entitle her to it, 
and whichſoever of them firſt happened gave her a right ro 
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demand it; and here ſhe has attained her age of 21, and that 
ſingly gives her a title to it: indeed, if ſhe had married before 
that age, ſhe muſt have had her mother's conſent, otherwiſe ſhe 
was to loſe 500 J. but when ſhe attains that age, and marries 
after, her title to the whole, which was compleat by her attain. 
ing that age, is not to be impeached after by her marriage 
without her mother's conſent ; for, as her marriage with her 
mother's conſent was one title, ſo her attaining ber age of 21 
years was another, and whichſoever of them firſt happens 
entitles her to her whole portion, and ſhe having attained the 
age of 21 years firit, her title to the portion reſts wholly upon 
that; and therefore there muſt be a decree for ſale of ſo much 


lands as will be neceſſary for that purpoſe, unleſs the defendant 


will otherwiſe ſecure the payment of it; but the money, when 
raiſed, muſt be brought before the Maſter, till the plaintiff ſhall 
have made ſome ſettlement upon his wife, for which purpoſe he 
is likewiſe to bring his title-deeds before the Maſter, to ſee what 
proviſion he can make for her. 


Caſe 259. Kitſon ver/us Kitſon & al'. 


Antè, 325, Poſt, 50 5. 2 Eg. abr. 275, c. 4. S. C. 

The wife of a Rancis Kitſon, coachmaker, being a citizen and freeman of 
freeman of Len- , = . 

don ſhal! not take Landon, and ſciſed of a good real eſtate, and alſo poſſeſſed 


we _— of, and entitled to, a conſiderable perſonal eſtate, makes his will 


wiſe by the cuf- the 20th of Sept. 1711, and thereby deviſes to his wife Anne 


tom, unleſs it be 5 K ; 
ſo declared in Kitſon, the plaintiff, for her life, all his lands, tenements, and 


WY eſtate whatſoever, at Ingville-Green, in the county of Surrey; 
and, after her death, he deviſes the ſame to his nephew Edward 
Kitſon, of Henley, and his heirs for ever; and after ſeveral lega- 
352 cies and bequeſts, he goes on, Item, As * to the houſe wherein 
I now dwell, together with all my ſtock of timber, and other 
ſtock, goods, chattels, debts, and perſonal eſtate, whatſoever and 
whereſoever, I give and deviſe to my ſaid wife Anne Kitſon, for 
her life, with power for her to diſpoſe of 500 J. part thereof, at 
her death; and, after her death, I give and deviſe all my ſaid 
ſtock, goods, chattels, and perſonal eſtate, except the ſaid 500/. 
to 
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to and amongſt my ſiſter Elizabeth Kitſon, Elizabeth Thorp, and 
ſeveral others of the defendants : he likewiſe gives to his wife, 
for her life, all his five houſes in Hedge-Lane; and, after her 
death, he gives the ſame to his ſaid nephew Edward Kitſon, his 
executors and adminiſtrators ; and makes his ſaid wife and Mr. 
Robins executors, and dies. 


Mr. Robins alone proves the will, and the widow brought this 
bill againſt him, and alſo againſt the ſaid Edward Kitſon, Eliza- 
beth Kitſon, and the reſt of the reſiduary legatees, and alſo 
againſt one Edward Kitſon, who was heir at law to the teſtator, 
to eſtabliſh the will, and to have the lands and eſtate of Ing- 
ville-Green quieted to her for life, and likewiſe the five houſes 
in Hedge-Lane, and likewiſe to have one moiety of the perſonal 
eſtate, and her widow's chamber, as her own for ever, by virtue 
of the cuſtom of London, as a freeman's widow, there being no 
children, and to have the other moiety of the perſonal eſtate for 
life, by virtue of the will, and the power of diſpoſing of 500 /. 
thereout at her death, 


The defendant Robins anſwered, and ſubmitted to do as the 
court ſhould direct. 


The other defendants likewiſe anſwered and inſiſted, that the 
plaintiff ought to make her election, to take either by the cuſ- 
tom of London, or by will, and not by both, and brought a croſs 
bill for that purpoſe, and to have an account; and as to Ed- 
ward Kitſon, the bill was, that in caſe the widow ſhould elect to 
take by the cuſtom, that he might be let into the immediate 
poſſeſſion of the eſtate at Ingville-Green, and the five houſes * in 
Hedge-Lane ; and that, as to the reſt, in cafe of ſuch election, 
they might have a moiety of the perſonal eſtate forthwith, 


For the widow it was inſiſted, that as to the eſtate of inhe- 
ritance at Ingville-Green, ſhe had brought the heir at law before 
the court to eſtabliſh the will againſt him, and alſo againſt the 
deviſce in remainder, and that there could be no colour to take 
away her eſtate for life in that part of the eſtate, being ex- 


preſsly and ſpecifically deviſed to her for life, and the deviſe 
thereof 
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thereof collateral and independent of the deviſe of the perſona! - 


eſtate, 


As to the perſonal eſtate, it was infiſted, that the teſtator 
muſt be ſuppoſed to know that he was a freeman, and that as 
ſuch he had no power at all over a moiety thereof, but that by 
his death the ſame veſted in his widow, as her own for ever; 
and conſequently, when he deviſed all his perſonal eſtate, that 
could be intended no more than he had a power over, which 
was his own moiety ; for as to the other moiety, it was none 
of his to diſpoſe of, nor could he by his will make better or 
worſe his wife's title thereto ; therefore his deviſe of all his 
perſonal eſtate muſt be meant, all he had a power over, all he 
could give, not what the cuſtom of London had already given 
her; and conſequently ſhe muſt take her own moiety by the 
cuſtom, and the other by his will. 


On the other fide it was argued, that the plaintiff was very 
unreaſonable in her demands; that in this court, wherever a per- 
ſon had a debt owing to him, and the debtor by his will gare 
any thing which was equivalent to, or more than the debt, it 
had always been allowed to go in diſcharge and ſatisfaction of 
the debt, much more in this caſe of the cuſtomary part, which 
was in the nature of a debt or demand out of the teſta- 
tor's perſonal eſtate, and therefore, when he gives her all his 
perſonal eſtate for life, it muſt be ſuppoſed he intended it in ſatis- 
faction of her moiety thereof due * by the cuſtom of Londn; 
that it is plain in this caſe that he intended her the power of 
diſpoſing of 500 J. only of his perſonal eſtate, and no more, for 
he not only gives her no more to diſpoſe of at her death, but 
when he comes to diſpoſe of the reſidue, takes it up again, and 
ſays, all the reſt of my perſonal eſtate, except the ſaid 5000. I 
give and deviſe to the defendants ; ſo that it is plain he intended 
ſhe ſhould have power to diminiſh or leſſen his perſonal eſtate 
no more than that 500/7. only. 


And though this deviſe could not debar or exclude her of her 
cuſtomary part, if ſhe thinks fit to elect it, yet ſhe ought not 
to take both; and of this there can be no doubt, ſince the caſe 
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of + Heron and Heron, where Sir Fo. Heron had cantoned out f 2 Ver, 355. 


his real and perſonal eſtate amongſt his wife and children, and 
after his death my Lady Heron would have had, not only what 
was ſo given her by her huſband, but alſo her cuſtomary part as 
a freeman's widow ; but was decreed by my Lord Chancellor 
Cnuper to make her election, and that ſhe ought not to claim 


both; there was likewiſe a caſe cited between f Lawrence and t 2 Vern. 265, 
2 Wms. 617. 


Lawrence to the ſame effect. 


My Lord Keeper was clearly of this opinion, and pronounced 
his decree accordingly ; but held, that as to the eſtate on Ing- 
ville-Green, that had no dependence upon or relation to the de- 
viſe of the perſonal eſtate, but that, notwithſtanding ſhe made 
her election (as ſhe did in court, to take by the cuſtom) yet 
that the deviſe of that eſtate to her continued good for life 
though it was urged by Mr. Vernon and How, that upon her 
electing to take by the cuſtom, ſhe ought to have no benefit at 
all of the will, but that Edward Kitſon, the deviſee in remainder, 
ought to be let into the poſſeſſion of that eſtate immediately. 


But his Lordſhip held otherwiſe ; and as to the five houſes in 
Hedge- Lane, they being leaſehold, were decreed to come in 
with the reſt of the perſonal eſtate, and to be fold, and the 
money to be divided * accordingly: but as to them the court 
ſeems not to have apprehended the caſe rightly ; for they being 
expreſs]y given the widow for life, and after her death to Ed- 
ward Kitſon, together with the eſtate at Ingville-Green, they 
ought, as it ſeems, to have gone accordingly ; for by the decree 
for ſale of them, the remainder to Edward Kitſon is deſtroyed, 
which ſurely the court never intended, whatever they thought 
fit to do as to the widow's eſtate for life therein; and if the 
eſtate for life to the widow of the lands of inheritance were 
good, it ſeems ſo muſt the deviſe of thoſe houſes too, being ex- 
preſs]y deviſed to her before he came to the re/iduum, otherwiſe 
there is an injury done to Edward Xitſon's remainder therein; 
but this was not taken notice of, or explained to the court. 


There was another point in this caſe, which was this: 
Francis Kitſon, about three years ago, purchaſed the remainder 
of 
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De Term. S. Mich. 1712. 


of a term for 1000 years in an eſtate at Egham, of one Both, 
which Booth had a decree of forecloſure againſt one Jane Read. 
ing, the heir at law, that upon payment of 201. to be put out 
by the ſenior Maſter of the Court of Chancery, the ſaid Fane 
Reading ſhould, within fix months after ſhe came of age, releaſe 
and convey the inheritance and equity of redemption to Booth, 
his heirs and aſſigns, unleſs cauſe within fix months after ſhe 
came of age: this term was aſſigned to the defendant Robins, 
in truſt for Mr. Xitſon, to attend the inheritance when it ſhould 
be conveyed ; but the 20 J. was never paid, and no conveyance 
as yet made of the inheritance z and whether this ſhould be 
looked upon as real or perſonal eſtate, was ſubmitted to the 
court, and held, that by reaſon of the decree, and a covenant 
from Booth for that purpoſe, it muſt be deemed to be an eſtate 
of inheritance, and the widow muſt have it for life, and ſhe to 
pay one third part of the 201. and Edward Kitſon, the deviſee 
in remainder, two thirds, with intereſt proportionably from the 
time it ought to have been paid, Booth being become inſolvent, 


* Afterwards, on a rehearing before Lord Chancellor Parker, 
the houſes in Hedge-Lane were decreed to Edward Kitſon, after 
the widow's death, and her repreſentatives to be recompenſed 
out of the perſonal eſtate of the reſiduary legatees ; that is, as 


| ſhe renounced the will, Edward Kitſon was let into the poſſeſ- 


ſion of theſe five houſes immediately, and the widow was to have 
a moiety of the value thereof out of the moiety of the teſtator's 
other perſonal eſtate, which belonged to his reſiduary legatees, 
immediately, by the wife's removing the will and claiming by the 
cuſtom. | 
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N this caſe, upon a marriage ſettlement, after the common gy a mariiage 


limitations to the firſt and other ſons, a term was limited to tert went — 
truſtees for 300 years, in truſt, upon failure of iſſue male, to to truſtees, for 


, . raiſing, on fat- 
raiſe, with all convenient ſpeed, out of the rents and profits, or jure of iſſue 


by mortgage or ſale, 3000 J. for daughters portions, if more ions —_ 


than one, to be equally divided between them; and if only one, tions, payable at 


18, or marriage. 


ſhe to have the whole 3000 J. and to be paid to ſuch daughter or The father and 
daughters at their reſpective. ages of 18 years, or days of mar- mother die, leav= 


ing iſſue two 
riage, which ſhould firſt happen, after the death of the father or 8 
mother: they have iſſue two daughters only, and no ſon, and of the father 


the father by his will, taking notice of this proviſion for his — 


- - - h were 15 or 16 
daughters, deviſes to them 500 2 apiece more, to be paid at the SN 5 Soy 
ſame time as their original portions were payable ; but in caſe who had, by the 


f 4 | father's will 
either of them died before the age of 18 years, then the ad- — — 


ditional portions of 500 J. apiece to both were to ceaſe, The fa- aki Ks 2 


ther and mother * both die, the daughters being then about 15 ſame time with 
N their original 
portians; but the eſtate was deviſed to J. S. One of the daughters being married, and being of the 
age of 20, held, on her bill, that ſhe muſt have maintenance from the time of her father's death, ul 
the portion became due, and from thence intereſt at 5 per cent. till paid. 68 
3 


} There being an error in the paging of the original edition of this work, by the 
omiſſion of ten pages in the numbers betwixt this and the foregoing page, it was found 
neceſſary to continue the ſame arrangement in the pages in this edition, in order to pre- 


ſerve the application of the references that are made in other books to the ſubſequent 
Fart ot this work, 
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De Term. Paſche, 171g. 


or 16 years of age; the plaintiff intermarries with one of 


them, and ſhe. being now about 20 years of age, this bill was 
brought againſt the defendant, brother and deviſee of the eſtate 
charged with theſe portions, and againſt the truſtee of the term, 
to have the portion raiſed, and intereſt from the death of the 
father. 


It was inſiſted, that this was but reaſonable, in regard the fa. 
ther and mother dying before the portion became payable, there 
was no maintenance provided for them in the mean time, and it 
might have happened that the daughters might have been but 
two or three years of age at the death of their father and mo. 
ther, and if this court in ſuch caſe would not help them to x 


maintenance till their portions became payable, they muſt 


ſtarve; that they were heirs at law, and diſinherited, and 
therefore, if by any conſtruction they can be helped, this court 
would do it; that here the portions are directed to be raiſed 
with all convenient ſpeed, and if they had been raiſed preſently 
after the father and mother's death, the brother and deviſe 
could not complain, for his eſtate was liable to the raiſing 
them preſently ; then, when the portions are raiſed, who is to 


| have the intereſt ? for they have nothing to do with it in their 


own right, nor their brother and deviſee, for he has the eſtate, 
and no wrong 1s done to him; and therefore, ſurely, in ſuch 
caſe, the daughters themſelves would be entitled to it; { 
in this caſe, though they are now above 18 years of age, yet 
they ought to have intereſt from the time their portions became 
raiſable. 


On the other ſide it was inſiſted, that here was no direction 
for intereſt or maintenance till their portions became payable; 
that this was the agreement of the parties at the time of the ſet- 
tlement, and could not be broke into; that if there had been 
no portions at all provided for them, they might have had rea- 
ſon to complain, but could not have been relieved ; that in this 
caſe their portions did not veſt till 18, or marriage, * there 
being a clauſe, that, if either died before that time, the ſurvivor 
was to have her ſhare, and if both died before that time, the 
whole portion was to ſink in the inheritance ; that it being con- 
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tingent whether both or either of the portions would become 
payable, neither could veſt till the contingency happened as 
to hoth ; that theſe additional portions of 5007. apiece by his 
will were in lieu of maintenance, and the eſtate ought not to be 
further charged. 


But my Lord Chancellor was of opinion, that they ought to 
have either intereſt or maintenance from their father's death 
(he being the ſurvivor) and thought it much the ſame, whe- 
ther it were called intereſt or maintenance; that the father never 
intended they ſhould ſtarve till their portions became payable ; 
and therefore ſent it to a Maſter to ſee what was reaſonable for 
their maintenance from the time of their father's death, and de- 
creed the original portions to be raiſed by ſale, &c. with inte- 
reſt at 5/. per cent. from their reſpective ages of 18 years, un- 
unleſs the brother ſhould, by. payment, prevent ſuch ſale, and 
would allow but 51. per cent. being charged on land, BOM it 
was preſſed to have 6 J. per cent. 
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Caſe 260. Loeffes verſus Lewen & al'. 


Gilb. Ch. 297. 1 Eq. abr. 56, pl. 8. Oilb. Eq. Rep. 32. 2 Eq» abr. 256, pl. 5. 1 Atk. 625. 


Where a bond N this caſe the queſtion was, Whether the plaintiffs, who 
ſhall be deemed 


— were creditors of one Eyton, ſhould have the benefit of 

fraudulen: a bond for payment of 1500/. entered into by one Bayly to 

againeereditors. B , or if the ſaid bond ſhould be looked upon to be volun- 
tary and fraudulent, as againſt the creditors of Bayly, who were 
defendants; and they to be accordingly firſt ſatisfied out of 
Bayh's aſſets, they being creditors only by ſimple contract; and 
as to that, the caſe appeared to be thus: 


about 24 years ſince, and thereby deviſed one third part of his 
perſonal eſtate to Letitia his wife, and the other two thirds to 
his children, and died, leaving only two daughters, Letitia and 
another, who afterwards died inteſtate and unmarried, Letitia 
| the widow afterwards intermarried with Bayly, who was a 
[9 +l vintner likewiſe ; and the widow, as well before marriage, as 
557 ſhe and her huſband after marriage, continued to employ the 
whole 


One Maſon, a vintner and freeman of London, made his will 
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whole ſtock left by Maſon in carrying on of their trade, without 
making any diſtribution or diviſion to the children. | 


* Some time after, upon a treaty of marriage to be had between 
Letitia the daughter and Eyton (the other daughter being then 
dead) a computation was made of what fortune would be 
coming to Letitia the daughter, and the fame appearing to be 
ſhort of what Eyton expected, Bayly agreed to make up her for- 
tune the ſum of 40007. but there was no writing or memo- 
randum of it under hand ; but Bayly did afterwards pay all but 
15001, of the fortune agreed on. 


About four years after the marriage, Bayly makes his will, 
and at the ſame time prepares a bond to Eyton of 30001. con- 
ditioned for the payment of 1500 J. to him, at ſuch a time; and 
then ſends for Eyton and his wife, ſhews them the bond and 
will, whereby he had likewiſe given them a legacy, but never 
delivers the bond to Eyton, or his wife, but kept it in his own 
cuſtody ; and Bayly, ſome time after, dying ſuddenly, this bond 
was delivered over to one Owen, who was a defendant, to be 
kept by him, as an indifferent perſon, till it ſhould appear how 
things were like to go. Bayly dying conſiderably indebted, his 
executors renounced, and adminiſtration, with the will annexed, 
was granted to the defendant Leven, as principal creditor for 
about 2000 J. by ſimple contract; and Bayly was likewiſe in- 
debted to ſeveral others by ſimple contract: afterwards Eyton 
becomes a bankrupt, and this bond of 1 500 J. was aſſigned by 
the commiſhoners to the plaintiffs, who were his creditors ; ſo 


this bill was brought to have the bond delivered to the plaintiffs, * 


and to have an account of Bayly's perſonal eſtate, and ſatisfaction 
thereout for the ſaid 1000 I. Several proofs were read on the 
plaintiff's part, to prove the due execution of the bond; and 
that ſeemed to be out of all doubt: Eyton and his wife likewiſe 
being examined as witneſſes, by order of the court, did, both by 
their anſwer and depoſitions, ſwear the agreement by Bayly to be 
to pay or ſecure 4000/7. for the wife's portion. 


* On the other fide it was proved, that if this 15007. ſhould 
be taken out of Bayh's aſſets, there would not be enough to 
Aa pF 


377 


——ͤ — * x 
n 


373 


De Term. 8. Trin. 1713. 


pay above 45. 6d. in the pound to his creditors ; ſo the only 
queſtion was, Who ſhould have the preference? 


But another queſtion was made, Whether the dead daugh. 
ter's portion ſhould ſurvive wholly to the other daughter, or be 
diſtributed between her and her mother, according to the ſtatute ? 
And as to this a difference was taken and agreed by the court, 
that as to the orphanage part, which belonged to the daughters, 
by the cuſtom of Londen, the ſurvivor ſhould have the whole, 
even after a diviſion and partition made between them ; but as 
to the teſtator's part, deviſed to them, that was under the direc. 
tion of the ſtatute as a legacy, and muſt be diſtributed between 
the mother and ſurviving daughter accordingly. 


And as to the other point, the court was of opinion, that this 
bond was to be looked upon as voluntary againſt the creditors 
of Bayly ; but my Lord ſaid, that the agreement to pay or ſecure 
4oool. in conſideration of the marriage, though it were only by 
parol, and by conſequence not birding within the Statute of Frauds 
and Perjuries, yet it was binding in conſcience ; and therefore, 
ſo far as Bayly afterwatds executed that contract, by payment of 
part of the money agreed upon, it was an effectual perform- 
ance, and not to be ſet aſide in a court of equity, and he never 
would call that fraudulent which was juſt; but as to the 1 500“. 
bond, you cannot tack that to the parol agreement, ſo as to 
make it any evidence in writing of that agreement, or as a per- 
formance of it, for that appears to have been given four years 
after, and without any application of Eyton or his wife; be- 
ſides, if it had been intended to be in execution of the former 
agreement, it is natural to conclude it would have been imme- 
diately delivered over to the obligee, or his wife, which here it 
was not, but Bayly, the obligor, always kept it by him; it was 
made at * the ſame time with his will, ſhewn to them at the 
ſame time with his will, and, after his death, found with his will, 
and therefore he could take it no otherwiſe than in the nature 
of a legacy, and voluntary; and therefore decreed an account 
to be taken of Bayly's perſonal eſtate, and that to be applied, in 
the firſt place, towards payment of his own creditors, and, if any 

ſurplus 
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/ ſurplus remained, the plaintiffs were to come in for a fatisfac- 

tion of their bond, in the next place, before the legatees of a 
Bayly, and coſts on all ſides to come out of Bayh's perſonal 
e eſtate, he being the occaſion of this ſuit : but the plaintiffs 
thought there would be no ſurplus at all, and therefore deſired 
t a farther day to conſider whether they would not chooſe to have 
s, their bill diſmiſſed, rather than enter into the account ; and my 


e, Lord Chancellor gave them time accordingly to conſider of it. 
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Symondſon verſus Tweed. 


N this caſe the court declared, and the counſel agreed 
likewiſe, that if a man brings a bill for a ſpecific per. 


tion of a parol formance of a parol agreement, ietting forth the ſubſtance of it 


agreement, if it , 
be ſet forth in 

the bill, and con- 
feſſed by anſwer. 


Poſt, 402. $26» 
533.— Vid. 


2 Strange, 783. 


in his bill, and the defendant by his anſwer confeſſes the agree. 
ment, that the court may in ſuch caſe decree an execution 
thereof, notwithſtanding the Statute of Frauds and Perjuries, 
becauſe the defendant confeſſing the agreement, there can be no 
danger of perjury from contrariety of evidence, which was the 
only miſchief that ſtatute intended to obviate. 


But in the principal caſe the defendant had not, by his an- 
ſwer, confeſſed the agreement charged in the bill, which wa 
only by parol, to ſettle ſome lands and houſes on the plaintif, 
in conſideration of his marrying the defendant's daughter, and 
therefore the bill was diſmiſſed ; and it was ſaid, in all caſes 
where the court had decreed a ſpecific execution of a par 
agreement, yet the ſame had been ſupported and made out by 
letters in writing, and the particular terms {tipulated therein 3s 
a foundation for their decree, otherwiſe the court would never 
carry ſuch an agreement into execution, 

II Brander 
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Brander verſus Boles, 375 
Caſe 262. 
H E plaintiff was aſſignee of a commiſſion of bankrupt- 2 Eq. abr. 112, 
T cy iſſued out againſt one Boſvil, who was a gunpowder» Gilb. En. Rep, 
maker, and had contracted with the defendant for as much 35. 8. C. 
ſalt- petre as came to 2441, but not having ready money to 22 3 ; 
pay for the ſame, propoſed to make him a mortgage of an 
eſtate he had in his own poſſeſſion, by way of ſecurity for the 
money, and in order thereunto left with the defendant the title- 
d:eds, to get the aſſignment drawn; the defendant carried the 
deeds to an attorney, to look into the title, and draw the aſ- 
ſignment, and the attorney kept them by him for ſome time, 
and then died, .without having drawn the mortgage ; after 
which, the defendant carried the deeds to a ſcrivener for the 
ſame purpoſe, but before the aſſignment was perfected the 
plaintiff became a bankrupt. 
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And now the plaintiff, aſſignee of the commiſſion, brought 
this bill to have the deeds delivered up, that fo the eſtate might 
be fold for ſatisfaction of the creditors, 
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The defendant inſiſted on the matters aforeſaid; and his 

counſel urged, that this was more than a pledge of the writ- 

ing, that an aſſignment was intended to have been made; and 

if it had been made, this court would not have taken it from 

him without payment of the money ; that its not being made 

was an accident, occaſioned by the death of the attorney, and 

this court often relieves accidents ; and therefore the plaintiff ex, 

Bao the 
But the court decreed the deeds to be brought before the 

Maſter, and to be delivered by ſchedule to the plaintiff ; but, 


Nite, No reaſon was given for this decree, N 
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6 
252 Andrews verſus Cradock. 


Gib. Rep. 36. 8, C. 1 Atkyns, 570. 


Any perſon may, N this caſe it was ſaid by counſel, and agreed to by the 
= Ip Foy court, that any one may bring a bill as Prochein Amy ta 
the name of an an infant, without his conſent, becauſe it is at his peril that 
— — brings it to be anſwerable for the event; but none can bring a 


a * 3 bill in the name of a feme covert, as her Prochein Amy, with- 


ſent, out her conſent; and if ſuch bill be brought, upon her athdavit 
of the matter it will be diſmiſſed, 
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Eaſt-India Company verſas Clavel & al'. Caſe 264. 


Ante, 305. 
IR Edward Littleton being appointed by the Eaſt- India com- , 1 


SJ pany to go as prefident to the bay of Bengal, and to tranſact the Eat-India 

, 4 . company to go 
and manage all the affairs of the company there, does, by articles as prada to 
dated 16th of January, 1698, for himſelf, his executors, and” ey CO 


ters into a bond 

adminiſtrators, covenant and agree with the company, and their of = . pe- 
g a nalty for per- 

ſucceſſors, to depart with the firſt ſhip that ſhould ſet fail for formance of ar- 


ticles ; but be- 


that place; and after his arrival there, he would faithfully, and fore he ſet out 


to the utmoſt of his ſkill and power, tranſact and manage all he made a ſettle» 
ment of his 


things in relation to the company, for their benefit and advan- eftate, and, 
i among other 
tage, and would not embezzle, miſemploy, or convert any of the +1jng:,he declar- 


R . . l ed the truſt of a 
goods or effects of the ſaid company to his own uſe, with feve-, 4 hf 


ral other covenants relating to his fidelity and good-behaviour in he * 9 
. a . the railing o 
the ſaid employment; and at the fame time Sir Edward Little- 5000 J. asa pore 


tion for his 


ton, with Sir Strenſham Maſters and Mr. Shepherd, as his ſure- daughter, who 


. . : : aiterwards mar- 
ties, became jointly and ſeparately bound in a bond of 2000 /. ried N 


tieman, of 7007. per ann. who, before the marriage, was adviſed by counſel that the portion was ſufficiently 
ſecured, and who afterwards, on her death, had, on her requeſt, expended 4oc /. on her funeral, but 
never made any ſettlement on her. After A. embezzles the goods and ſtock of the company to 2 
conſiderable value, yet they cannot break through this proviſion, fo as to make it voluntary and frau- 


galent as to them. Fee J L A 44: 
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penalty, conditioned for * performance of the ſaid articles, and 
this bond, like all others, bound themſelves, their heirs, execu- 


tors, and adminiſtrators. 


Afterwards, Sir Edward Littleton being to proceed on his 
voyage, by leaſe and releaſe, the 21ſt of January, 1798, ſettles 
all his eſtate on truſtees, and their heirs, to ſeveral uſes, and 
among the reſt carves out a term of 1000 years, and this was 
declared to be upon truſt, that the truſtees ſhould raiſe the ſum 
of 5000/7. as a portion for his daughter Fane, to be paid within 
three months after her marriage; and likewiſe a proviſion for 
the payment of his debts; and ſoon after ſets out for Bengal. 
During the time of his abode there he managed the affairs of 
the company, and had generally two or three hundred thouſand 
pounds of their money in his hands. 


Mr. Clavel, the defendant, to whom Sir Edward had recom- 
mended the care of his daughter, ſome time after Sir Edward's 
departure makes his application to her in way of marriage, and 
ſhe having the copy of her father's ſettlement in her hands, de- 
livers it to Mr. Clavel, who went to counſel to adviſe upon it; 
and being adviſed, that the portion of 5000/7. was ſufficiently ſe- 
cured by that ſettlement, Mr. Clavel and the young lady ſoon 
after married, but no ſettlement was made upon the marriage, 
though it was proved that Mr. Clavel had an eſtate of inheri- 
tance of about 7007. per ann. and a perſonal eſtate of conſider- 
able value. Some time after the marriage, Mrs. Clavel died 
without iſſue ; and it being her deſire, ſhe was buried amongſt 
her own anceſtors at a great diſtance, which coſt Mr, Clavel 
about 400/. 


After her death, Mr. Clavel, her huſband, took out adminiſ- 
tration to her, and brought his bill in this court againſt the 
truitees, and had a decree for ſale of the 1000 years, and for 
raiſing and paying the 50001. portion: ſeveral purchaſers bid for 
the eſtate before the Maſter, and the Eaſt-India company, from 
time to time, * upon application to the court, obtained interlo- 
cutory orders to put off the ſale, upon pretence of bringing in 
better purchaſers ; the reaſon of which was, that Sir Edward 

Littleton 


In Curia Cancellariæ. 


Littleton had embezzled or miſemployed goods and effects 
of the company to the amount of 26000. and fo had for- 
feited his articles and bond, and made himſelf liable to ſa- 
tisfy the company that demand; and the company had be- 
fore that time, by their agents and factors in Bengal, ſeized all 
the books, papers, and effects of Sir Edward, and taken him 
into cuſtody, where he died; and therefore the company con- 
ceiving themſelves intereſted in this eſtate, obtained the orders 
before mentioned for putting off the fale; and -now at laſt 
brought this bill againſt Mr, Clavel, the truſtees, and ſeveral 
others, to have an account of the real and perſonal eſtate of Sir 
Edward, and that the fame may, in the firſt place, be ſubjected 
to the making good of their demands. 


For the company it was inſiſted, that this ſettlement for raiſ- 
ing 5000 J. for the daughter was merely voluntary and fraudu- 
lent; that although all voluntary ſettlements were not fraudu- 
lent, yet this was apparently ſo, being made fo immediately af- 
ter the articles and bond given to the company ; that it muſt 
be intended this ſettlement was made and prepared at the ſame 
time, though made to bear date five or fix days after; that it 
was to take away or load that which was to be the fund for 
making good any embezzlements or miſapplications of the com- 
pany's money or effects; that the company were real creditors 
for a very great ſum of money, and prior in time to the ſettle- 
ment for the. daughter; that the ſettlement was purely volun- 
tary; and beſides, the daughter was ſince dead without iſſue, and 
no ſettlement had been made upon her; and therefore it was 
hoped this voluntary ſubſequent ſettlement, made in fraud of 
the prior agreement and articles with the company, ſhould not 
prevail. 


On the other ſide it was urged, that the articles bound only 
the executors and adminiſtrators of Sir * Edward Litileton; that 
his heirs were not named in it, and conſequently his real eſtate 
not affected by thoſe articles; that indeed the bond had expreſsly 
charged his heirs as well as his executors and adminiſtrators, 
but then that could bring a lien upon the real eſtate no further 
than the penalty of the bond went, which was but for 2000 J.; 

that 
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that there was no pretence in the world to call this ſettlement 
fraudulent, for though it was voluntary, yet it was made upon 
very juſt and good reaſon; that Sir Edward was going a very 


return again; that having only one daughter, it was fit he 
ſhould ſet his houſe in order, and make ſome proviſion for her 
before he went; that it appeared not to be fradulent, in regard 
he expreſsly provided for the payment of his debts; that this to 
the Eaſt-India company was at that time no debt at all, nor is 
any preſumption to be allowed that he would become ſo indebt- 
ed, in order to defeat this ſettlement; that admitting the ſettle- 
ment was voluntary at firſt, yet by an act ex poſt facto, ſuch 
voluntary ſettlement may become good, and ſo it was in this 
caſe ; that Mr. Clavel was drawn in and invited by this ſettle- 
ment to 'marry the young lady; that he adviſed with counſel 
before-hand upon it, and was told it was an effeQtual proviſion 
+ 1 Vern, 110, for 5000/7. portion; that in + Dr. Hart's caſe in this court, and 
dt 4 + abr. firmed in the Houſe of Peers, a /etter from the father, promiſ- 
2 Ventris, 351. ing to give his daughter 1500 J. portion, was held to be ſuffi- 


2 Vernon, 322. _ : 
2 Vernon, 200. Client, not only to exempt it out of the Statute of Frauds and 


— "a * Perjuries, but was held likewiſe obligatory upon the father to 
„ perform it, becauſe the perſon was thereby drawn in and invited 
— - Poſt, 546. to marry the daughter; that in our caſe Mr. Clavel, though he 
had made no ſettlement, yet had a very good eſtate, of which 

ſhe would have been dowable if ſhe had lived, and he has ex- 
pended 400 J. on her funeral to comply with her requeſt ; that 
1 Poſt, 402. | if this ſettlement were voluntary in its creation, yet being 
381 | the motive and inducement to Mr. Clavel to marry her, * this 
had now made it valuable; and therefore it was prayed they 
might have the benefit of their decree, and the fale go on to 


the beſt bidder. 


Lord Chancellor. I think the ſettlement was a very reaſonable, 
prudent, and honeſt proviſion, and no colour of fraud in it; the 
articles do not bind the real eſtate at all, but the bond only, fo 
far as the penalty goes, which is but 2000 J.; therefore let an 
account be taken of the perſonal eſtate of Sir Edward Litileton, 

and 


long and dangerous voyage, and in all probability would never 


In Curia Cancellariz, 


and what of his goods and effects came to the company upon 
their ſeizure, and if that falls ſhort of the 2000/7. the deficiency 
muſt be made good, in the firſt place, out of the ſale of thoſe 
lands, prior to the defendant Clave/s demands; and till that 
account taken, let 2000 J. of the purchaſe-money be brought be- 
fore the Maſter, and placed out at intereſt, to abide the event 
of that account, and the reſidue be applied towards Mr. Clavel's 
demand of 50007. and all the parties muſt join in the ſale, and 
reſerve the conſideration of coſts till the account taken. 
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HE plaintiff's bill was to have an account of the per- What ſhall be a 
ſonal eſtate of Anne Mohun, the defendant's teſtatrix, and 2 

a ſatisfaction thereout of the ſum of 400. and likewiſe to have wang an heir at 
an account of the rents and profits of the eſtate in queſtion, 
from the death of the ſaid Anne Mohun; and upon the defendant's 
anſwers and proofs read in the cauſe, the caſe appeared to be in 


ſubſtance this : 
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Anne Birch, the plaintiff's grandmother, and mother of the 
ſaid Anne Mohun, being ſeiſed in fee of the eſtate in queſtion, 
and poſſeſſed likewiſe of a perſonal eſtate, to the value of about 
20001. died inteſtate ſeveral years ſince ; after whoſe death the 
real eſtate came likewiſe equally between them, as next of kin : 
the plaintiff ſome time after being ſickly and infirm, and intending 
to go to Montpellier * for the recovery of her health, releaſes and 
conveys her moiety of the eſtate in queſtion to her aunt, and 
her heirs, in conſideration of 400/. ſecured to her by her aunt's 
bond ; but having a great confidence in her aunt, ſhe leaves this 
bond with her aunt, and then goes to France, 
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Afterwards Anne Mohun, the aunt, by indentures of leaſe and 
releaſe, the 25th and 26th of March, 1700, conveys the eſtate in 
queſtion to one Pepper, and his heirs, to the uſe of him, his 
executors, and adminiſtrators, for 99 years, if the faid Anne 
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Mabun, and the plaintiff Boutell, her niece, or either of them, 
ſhould ſo long live; remainder to the uſe of herſelf and her 
heirs ; and then declares the truſt of the term to be, that ſhe 
the faid Anne Mohun ſhould receive the rents and profits thereof 
for ſo many years of the term as ſhe ſhould live; then comes 
a proviſo, that if the ſaid Anne Mohun, her executors or admi- 
niſtrators, ſhould pay the plaintiff the ſum of 400. then the ſaid 
term was to ceaſe and be void; and the ſame 26th day of 
March, 1700, the ſaid Anne Mohun made her will, and thereby 
deviſes to the plaintiff the ſum of 4007. being the ſame ſum of 
400/. ſecured to her by bond, and likewiſe by indenture of re- 
leaſe, bearing even date herewith, as the will expreſsly deſcribed 
it to be; then after, by another clauſe in the will, ſhe deviſes 
the eſtate in queſtion to the defendant Henry Mohun (who was 
her eldeſt ſon and heir) and the heirs of his body, after the death 
of the ſaid Elizabeth Boutell (the plaintiff) with remainders over, 
and dies, 


The defendant Henry Boutell enters, and ſuffers a common 
recovery of the eſtate, and limits the uſes to himſelf and his 
heirs ; and now the plaintiff brought her bill to have ſatisfaction 
of the 400 J. and intereſt, and alſo an account of the rents 
and profits of the faid real eſtate from the death of her aunt ; 
and Henry Boutell brought likewiſe a croſs bill to be let into a 
redemption of the term, upon payment of the 400/. * and in- 
tereſt; and the ſingle queſtion was, Whether the plaintiff was to 
have this eſtate for life, by virtue of the deviſe to her for lite by 
implication, or whether that clauſe meant no more than only to 
continue it a ſecurity to her for the 400. and intereſt ? The 
plaintiff read one witneſs to prove that her aunt declared ſhe 
ſhould have that eſtate for her life. 


It was argued for her, that this deviſe gave her an eſtate for 
life by implication, and the implication here was neceſſary, be- 
ing deviſed to the defendant, who was her ſon and heir, but 
that not to take place till after the plaintiff's death, and con- 
ſequently the plaintiff muſt have it during life, becauſe no one 
elſe could; that the 99 years term was no ſecurity of the 4001. 
far 
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for that was determinable upon the death of the aunt and niece, 
and if the plaintiff, the niece, had died before the aunt, ſhe had 
no manner of benefit of that term; that though the proviſo 


made it in the nature of a mortgage, and redeemable upon pay- 


ment of the 400/. and intereſt, yet that was no abſolute com- 
pleat ſecurity for the money ; that this deviſe to her for life could 
not be taken to be of the fame nature with the term, or as a 
further ſecurity for the money, becauſe ſhe had, in the firſt part 
of her will, expreſsly deviſed the 400/. to the. plaintiff, and ſo 
had in a manner paid or exonerated her real eſtate of that; and 
though ſhe took notice, that it was the ſame 400 J. ſecured to 
her by bond, and likewiſe by the 99 years term, yet that was 
only to prevent her claiming two ſeveral ſums of 400/. and 
therefore the deviſe after of her real eſtate was abſolute and in- 
dependent, and muſt give her an eftate for life by neceſfary im- 


plication, 


On the other fide it was argued, that this deviſe to her by 
implication could be intended only to be of the ſame nature 
with the term, or as a kind of further ſecurity to her for the 


money ſecured thereby ; that as the term was .redeemable on 


payment of 400/. and intereſt, ſo this eſtate by implication 
muſt be of the ſame * nature too; that as ſhe had the term for 
her life, it was but natural, when ſhe came to diſpoſe of the in- 
heritance to her ſon, to give it him after the plaintiff's death, 
and proves only that ſhe carried the fame intention throughout 
her will, that the plaintiff ſhould be ſecure of her 400. and 
the eſtate not to be taken from her till that was paid ; that this 
will was made the ſame day with the deed, and expreſsly re- 
ferred to the 400/, ſecured by that deed ; and therefore her 
giving the eſtate to her ſon after the plaintiſf's death, could only 
be intended in purſuance and confirmation of that eſtate the 
plaintiff had before, which would have continued during her life, 
and ſhews only that ſhe would not ſeem to do any thing in dero- 
gation or prejudice of that eſtate, 


And Mr. Gilbert argued, that even at law the books are, that 
the implication in a deviſe to diſinherit the heir, muſt be a ne- 


ceſlary | 
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ceflary implication; that if the deviſe had been to the plaintiff 
after the death of a ſtranger, this would not have carried it to 
the plaintiff for life, becauſe no neceſſary implication but that 
it might deſcend to the heir at law in the mean time; that upon 
the circumſtances of this caſe, it might be reaſonably intended 
no other eſtate than what ſhe had before by the term; that as 
that was for life, it was natural and reaſonable not to give away 
the eſtate till after her death; that as the term was redeem- 
able, ſo muſt this eſtate too, becauſe it might be intended no 
other, and therefore no ſuch neceſſary implication of an abſolute 


eſtate for life, as is allowed of in the books of law, to the diſ- 
heriſon of the heir. | 


My Lord Chancellor was of the ſame opinion, and eſpecially 
for this laſt reaſon, that here was no neceſſary implication ; and 
therefore decreed the plaintiff her 400 J. and intereſt, and diſ- 
miſſed her bill as to the account of the rents and profits, but 
without coſts, for the colour ſhe had to make ſuch demand. 


* Andrews verſus Brown & Ux'. 


NE Valentine Duncombe, brother of the late Sir Charles 

Duncombe (to whom the defendant's wife was executrix) 
gave a promiſſory note in 1688, payable to one, or bearer, and 
the note had been handed from one to another, till at laſt Ya- 
lentine became a bankrupt, and went into France, and long after 
ſix years, and the death of Valentine, Sir Charles, his executor, 
recovering a debt of 5 or 6000/7. which was due to his brother, 
put out an advertiſement in the Gazette, for all perſons who had 
any debts owing from his brother to come to him, and make 
them out, and they ſhould be paid; and the plaintiff having 
this note, had proſecuted for the recovery of the money after 
the advertiſement, but could never bring it to a hearing till 
now, and now he had a decree for 300 J. which was the money 
due by the note, and intereſt allowed from the time of the bill 
brought; though my Lord ſaid, this was in nature of an Indebit. 
Aſſump. at law. 
And 


m Curia Cancellarie. 


And in this caſe it was held clearly, that if a man has a debt A debtor who 


. ubliſh ad- 
due to him by note, or a book debt, and has made no demand bertifement in 


of it for fix years, ſo that he is barred by the Statute of Limi- 2ews-paper, that 


i ö all debts due 
tations, yet if the debtor, after the ſix years, puts out an adver- from him ſhould 


.* . be . * 
tiſement in the Gazette, or any other news- paper, that all per- Abe balel by 
ſons who have any debts owing to them from him will apply te Statute of 


to ſuch a place, that they ſhall be paid; this (though it were ſhall be er 
general, and therefore might be intended of legal ſubſiſting 
debts only) yet amounts to ſuch an acknowledgment of that 
debt which was barred, as will revive the right, and bring it out 


of the ſtatute again, 


Salk, 154. 2 Vern. 141. 2 Wms. 145. 373. 3 Wm. 84. 89 (n.) 3 Atk. 107. C . 
3 Brown's Parl. Caſes, 305. S. C. as in 2 Wms. 373. decree reverſed. a 7 owper, 548 


So if in that caſe the debtor had made his will, and directed One who by wi 
that all his debts ſhould be paid, or made any proviſion for 3 
payment of his debts in general; this likewiſe would revive ſuch P = ho 
a debt, and bring it out of the * ſtatute, ſo that his executors for —— 


would be liable to the payment of that debt amongſt the reſt. — 9 | 
barred by the Statute of Limitations, and makes his executors liable. '} 


- LCL 1: 29> I or S. IS. 3-155 8 1 
e, Af e, ee e eee, 
Salk, 28. Carth. 470. 5 Mod. 425. 2 Vent. 151. 3 Atk. 107. 
So if, after the ſix years, the debtor, upon application for that A promiſe to cc 2M 


if 
particular debt, acknowledges and promiſes 2 (for a bare 5 4 debt, "og 
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5 . which is barred© | 

acknowledgment has been ruled not ſufficient) this revives the by the Statue i 
. . O imitations ” 

debt, and brings it out of the ſtatute ; becauſe, as the note ſufficient to 4 End | 
I i maintain an r i 
itſelf was at firſt but an evidence of the debt, ſo that being Aſumpßt, + bur «1 
barred, this acknowledgment and promiſe is a new evidence of? de ac. "Ae, 


74.8 
the debt, and being proved, will maintain an Aſſumpſit for reco- a Y 2 F 
very of it; and it was agreed, that a little matter would bring a as 1 | 
debt out of the ſtatute, being to reſtore a right. \ 5 _ w/o... | 

x r 

Another point in this caſe was, that after the bill and anſwrer De  Þ 

came in, and replication filed, ſeveral witneſſes were examined, 4x I beer. 4 
and their depoſitions taken; then the plaintiff moved to with- : 
draw his replication, and took exceptions to the anſwer, and 
got a ſecond anſwer, and then replied, and examined other wit- 
neſſes, and now, on the hearing, would read other depoſitions ; 
but the other ſide inſiſting they could not be read, by reaſon the ro- 
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plication was withdrawn, and fo taken without any replication, 
they were irregular, and ought to be ſuppreſſed ; and accord. 
ingly my Lord ordered they ſhould be ſuppreſſed ; for that it 
was ſaid, they ſhould have examined them anew after the ſe- 
cond anſwer came in, and replication filed, or have moved 


the court to have had liberty to make uſe of them at the 
hearing. 


Eq. abr. 233 A third point in this caſe was, wherein the court and bar 
Rep. 42. S. C. both agreed, that where interrogatories are exhibited in the 
— Examiner's office, and witneſſes examined thereon, that either 
party may, without application to the court, or order for that 

purpoſe, exhibit one or more interrogatories, or a new ſet of 
interrogatories, for further examination of the ſame or other 
witneſſes; but where a commiſſion is taken out for examination 

of witneſſes, there no new interrogatory, or ſet of interrogato- 

3s ries, can be exhibited, without * motion and order of the court; 
and the reaſon of the difference was ſaid to be, becauſe the 
Examiner is an officer of credit, and ſworn, and therefore pre- 

ſumed to be impartial, and that he will not diſcloſe the depoſi- 

tions to either party; but the commiſſioners are private perſons, 

not ſworn, and are called plaintiffs commiſſioners, or defendants 
commiſſioners, and therefore, without leave of the court, no new 


interrogatories can be added before them. 


Hunt verſus Hunt & Ux', & al'. 


Caſe 267. 
Where 2 IHE defendant was ſon and heir apparent to the plaintiff, 
void by — who had an eſtate of about 2001. per ann; and the de- 


ef fendaiſt being about to marry Elizabeth Wright, who was not 


a condition, yet 


held ſlary. 
3 14th and 15th of October, 1708, ſettles and conveys his eſtate to 


truſtees, and their heirs ; and, as to one part, to the uſe of him- 
ſelf for life; remainder, as to that part, after his death, and as 
to the other part in poſſeſſion, to the uſe of the defendant, for 
his life ; remainder to the intended wife, for her life, for her 
jointure; remainder to the firſt and other ſons, &c. in the uſual 

form ; 


a reconveyance above 16 years of age, the plaintiff, by leaſe and releaſe, the 


form : 
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In Curia Cancellariæ. 


form: and in the releaſe was a proviſo, that if the marriage did 
not take effect, or if it took effect, and Elizabeth ſhould not, 
when ſhe came of age, by fine, or otherwiſe, join in charging 
an eſtate ſhe was then entitled to, of about 250 J. per ann. with 
the ſum of 2000/. to be paid to the plaintiff, then the ſaid in- 
dentures of leaſe and releaſe and ſettlement were to be abſolutely 
void, to all intents and purpoſes. 


The marriage took effect, and about half a year ago the wife 
attained her age of 21 years; but finding her own eſtate of 
more value than that ſettled upon her in jointure, ſhe and her 
huſband refuſed to join in charging it with the 2000 /. where- 
upon this bill was brought againſt them, and the truſtees, to have 
a reconveyance. 


It was inſiſted for the defendants, that here needed none, 
becauſe by the proviſo, on the defendant's refuſal, the eſtate 
limited to them was to ceaſe and be void ; but the court 


thought that not ſufficient without a reconveyance, being in caſe 
of a freehold. 


Then it was inſiſted for the plaintiff, and the bill was for 2 Eg. abr. 208, 
c. 1. S. C. and P. 


that purpoſe likewiſe, that he might have an account and ſatis- 


time of the ſettlement ; and it was faid, that by the proviſo the 
eftate being to ceaſe and be void on the defendant's refufal, the 
plaintiff ought to be reſtored to all benefits and advantages 
which he had parted with, as if no ſettlement had been made, 
and conſequently to the rents and profits received by the de- 
fendants : but my Lord Chancellor decreed a reconveyance, and 
an account of the rents and profits only from the defendant's 
refual after his wife came of age, and no coſts on either ſide ; 
for it was ſaid, this was not a condition precedent, but ſubſe- 
quent to the veſting of the eſtate in the defendants. 


B b D E 


Gilb. Eq. Rep. 
faction of the meſne profits, received by the defendants from the 43+ 8. C. and P. 
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1714. 


In Cou RIA CANCELL ARI. 


Caſe 268. Jennor ver/us Harper. 


1 Wms. 247. S. C. 


A parol deviſe NE Fennor made his will in writing ſome time in the 
of 20 l. per ann. 


3 year 1651, and afterwards, the 5th of December, in the 
: 5 ſame year, added a codicil in writing, and the fame day 
tute of Frauds another nuncupative codici] (upon which the preſent queſtion 
— oloGpel aroſe) and thereby deviſes, out of his lands and eſtate in ſuch 
the 43 Elis. a place, 20/. per aun. for the erection of a ſchool, and main- 
tenance of the ſchoolmaſter, for ever; this nuncupative ſchedule 
was after his death put into writing, and proved as ſuch by 
three witneſſes : the ſchool was built, and a ſchoolmaſter put in, 
and continued for ſeveral years by the executors of Jennor's 
will ; - but afterwards the heir at law refuſing.to continue the 
payment, no ſchool had been there kept for now about 30 years 
paſt. Some time ſince a commiſſion of charitable uſes was taken 
out, and the commiſſioners decreed the deviſe good, and the heir 
at law to pay 20 J. per ann. according to the nuncupative ſche- 
dulce; and now, upon exceptions to that decrec, the queſtion was, 


Whether this were a good deviſe ? 


It 
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It was urged for the charity, that this, though it were only 
a parol deviſe, was a good appointment within the 43 Eliz. 
and that that act made no difference between an appointment 
by parol, and an appointment by writing; and that this being 
made before the Statute of Frauds and Perjuries, though it 
were only by parol, and ſo not good within 32 H. 8. was yet a 
good appointment within the 43 Eliz. which being ſubſequent 
in time, had repealed the former ſtatute as to this ; and that a 
deviſe by tenant in tail to a charity, though not good againſ 
the iſſue upon the ſtatute de Donis, yet has been ſeveral times 
held good againſt him as an appointment by the 23 Eliz. which 
had abrogated that act as to ſuch charitable deviſes. 


But on the other fide it was urged, that theſe deviſes to cha- 
rities, as well as other deviſes, muſt be governed by ſome rules 
that by the civil law, if a man deviſed a charity out of his per- 
ſonal eſtate, and legacies thereout likewiſe to others, and the 
perſonal eſtate fell ſhort to anſwer all, the charity ſhould be 
preferred ; but in this court that rule will not hold, but the 
charity muſt abate in proportion to the reſt ; that ſince the 
Statute of Frauds, if a man by his will gave lands to a charity, 
yet if that will was carried but imperfeMy into execution, and 
ſo was not good as a will, it has been held not to be good as 


399 


an appointment; ſo was Dr. Johnſon's caſe, where there were Ang, 270. 


but two witneſles to the will. Indeed, if a man ſhuold make a 
writing on purpoſe to found a Charity, it might have another 
conſtruction ; but when he makes a will, and intends it to other 
purpoſes, though he does thereby appoint a charity, yet if the 
will be defective as a will, it ſhall not operate as an appointment 
to ſupport a charity : that it was a long time doubted, whether 
a will in writing, though good in all circumſtances, ſhould ope- 
rate as an appointment againſt the iſſue in tail ; and if that was 
ſo much doubted, to ſupport a nuncupative deviſe out of Jands 
to a charity would be carrying it ſtill much farther : and * Mr. 
Williams mentioned a caſe in Swinb. 28, where a man ſent 
for a ſcrivener to make his will, and directed him to give his 
land to ſuch a one, and his heirs, upon condition ; the ſcrivener 
wrote the deviſe, but before he had wrote the condition, the 

B b 2 teitator 
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teſtator died, and this was adjudged a void will; for an abſolute 
deviſe it could not be, becauſe the teſtator did not intend it ſo; 
and a conditional deviſe it could not be, becauſe the condition 
was added after the man's death : that the reaſon a deviſe by 
tenant in tail to a charitable uſe ſhall be good againſt the iſſue, 
is, becauſe the teſtator had it in his power by fine to have 
barred the iſſue, and though he did not live to perform that 
ceremony, yet as a will being perfect and compleat by the aid 
of the 43 El:z. it might work as an appointment; for that at 
common law there were no fines, nor recoveries, nor eſtates 
tail, and therefore that ſtatute was a reſtoring of the common 
law; ſo a deed of bargain and fale to charitable uſes, though 
not good by 27 H. 8. for want of enrolment, yet by the 
other act it will be good as an appointment, for that reſtores the 
common law; but no reſolution has ever gone ſo far as to ſup- 
port a parol deviſe to a charity out of lands, becauſe being de- 
fective as a will, which was the manner of conveyance he in- 
tended to paſs it by, it can have no effect as an appointment, 
which he did not intend. And of this opinion my Lord Chan- 
cellor ſeemed to be, but took time to conſider of it, and after- 
wards decreed that it was not good as an appointment. 
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Sayer verſus Sayer. Caſe 269. 
7 . my Fn 


1 Eq. abr. 200, pl. 9. 298, pl. 1. 2 Vernon, 688. 8. C. Oilb. Ch. 328. Gilb. Eq. Rep. 87* 
2 Ed. abr. 553, pl. 6. f 1 Vezey, 424. f 2 Vezey, 562. 623. f Caſes temp. Talb. 152. 
t 1 Atk. 414. 508. 
+ Theſe are authorities reſpecting bequeſts of fock in the funds, how far ſpecific or otherwiſe, 
Man by his will gives all his perſonal eſtate in Wan- A deviſe of all a 
: man's perſonal 
ftead, except his bed and bedding, to J. S. and after ge A uch 
deviſes 300 l. out of the perſonal eſtate, and his houſes in Can- place, a ſpecific 


non-ſtreet, to the plaintiff, who now brings this bill for a diſco- and not h ve 
very of aſſets, and to charge the whole perſonal eſtate with the — 2 
payment of his legacy; and it was proved in the cauſe, that "OY leza- 
the teſtator, at his death, was poſſeſſed of a coach and horſes at 
Wanſtead, and that there were likewiſe ſome arrears of rent 
due to him at his death out of lands in Wanſtead; it appeared 
likewiſe, that the teſtator had a perſonal eſtate beſides that at 


Wanſtead, to the value of about 300 /. and beſides the houſes in 
Cannon-ſtreet. 
The firſt queſtion was, Whether the deviſe of his perſanal 


eſtate in VManſtead was not ſuch a ſpecifie deviſe thereof, as to 
exempt it from coming in aid of the other perſonal eſtate towards 


payment of this legacy ? 
Another 


B b 3 
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Þ+ x wms. 424. + Another queſtion was, Whether the coach and horſes, and 


574. $97» 
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the arrears of rent at Vanſtead, paſſed likewiſe as part of the 
ſpecific legacy ? 


My Lord Chancellor decreed, that the perſonal eſtate at 
WWinſtead was not to be applied towards payment of the 3000. 
legacy; firſt, becauſe it appeared that the teſtator had a per- 
ſonal eſtate, over and above that at Vanſtead, to the value of 
about 3007. and his intent ſcems plain to charge that only with the 
legacy, not having deviſed it out of all his perſonal eſtate what- 
ſoever, or whereſoever, or inſerted any words to ſhew that his 
whole perſonal eſtate ſhould ſtand charged with it. 


24ly, Pecauſe having ſuch other perſonal eſtate to the value 
of about 300. which he might preſume ſufficient to anſwer that 
legacy, yet as a ſupplement, and to aid the deficiency of it, in 
cafe that ſhould fall ſhort, he has likewiſe charged his eſtate in 
Cannon-/trect with it; which ſhews that he intended to provide 
for it out of ſome other fund, and not out of his perſonal eſtate 
in Nanſtead, which he had before ſpecifically given to another : 
but the caſe may ſo happen, that a ſpecihc legacy ſhall be charge- 
able with the payment of a pecuniary legacy ; as in this caſe, 
after he had deviſed his perſonal eſtate at Vanſtead, if he had 
likewiſe deviſed his perſonal eſtate at ſuch another place, and 
then deviſed ſuch 3007. legacy out of his perſonal eſtate, and 
died, leaving no other perſonal eſtate than in the two places be- 
fore mentioned, this 300/7. legacy muſt have come out of his 
perſonal eſtate at large in both places, though otherwiſe pecu- 
niary legatees are generally to abate in proportion, where the 
perſonal eſtate not ſpecifically deviſed falls ſhort to anſwer their 
legacies, and ſhall have no aid of the ſpecific legatees to make 
up their pecuniary legacies ; eſpecially, if they are deviſed gene- 
rally, and at large, without ſaying, out of his perſonal eſtate, or 
out of all his perſonal eſtate & whatſoever, or words to that ef- 
fect: and it was agrecd clearly, that this deviſe of his perſonal 
eſtate at I anſlead was as much a ſpecific legacy of it, as if he 
had enumerated the ſeveral particulars of it. 


It 


In Curia Cancellariæ. 


It was likewiſe decreed, that the coach and horſes were part 
of his perſonal eſtate at Vanſtead, where he lived; for ſince there 
is no other period for fixing the time when a deviſe ſhall take 
place, but the inſtant of the teſtator's death, and you cannot 
fay, that what he had a week, or a fortnight, or any other time 

before his death, ſhall paſs, rather than what he had at any other 
time, therefore, in caſe of a perſonal eſtate, which is fluctuating 
and changing, the inſtant of his death is the only time to aſcer- | 
tain it, and we have no other rules in equity for the conſtruction 18 
of wills than what are at common law; and here at his death 
the coach and horſes were at Vanſtead; ſo for the arrears of 
rent, they are part of his perſonal eſtate at /Yanftead, for they 
were ifſuing out of lands there, and were there and no where 
elſe : and for the objection that the deviſe of his perſonal eſtate 
at Wanſtead ſhould carry only his houſehold goods, becauſe he 
thereout excepted his bed and bedding, which, as urged, was an 
argument of his intent to paſs only things of the ſame nature of > 
thoſe he had excepted; this was looked upon as an objection of 
no weight at the bar, and the court took no manner of no- 
tice of it, 
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Sir John Talbott, alias Ivory, verſus Duke of Cafe 270. 
Shrewſbury & al'. 


Ante, 236. and references. Gilb. Chan. 324. 2 Eq. abr. 352, pl. 10. 8. C. Gilb. Eq. Rep. 
89. S. C. 1 Salk. 155. 2 Salk, 508. x Wms. 408. 2 Was. 553. f 3 Was. 227. 2 Vezey, 
635. 12 Atk. 300. 
N this caſe it was ſaid by Mr. Vernon, and agreed to by A debtor, ab- 
the Maſter of the Rolls, that if one, being indebted to 7 re 
another in a ſum of money, does by his will give him as great, wiſes a ſum as 
great, cr greater 
than the debt to his creditor, this ſhall be a ti, faction; ſecs, if it were deviſed on a contingency, er it 
evere leſs than the debt. 
or 


+ In this authority the above poſition ſeems to have been over-ruled by Sir J. 
Jekyll, who obſerves, that if the teſtator meant the legacy ſhould be taken as a ſatiſ- 
faction, be wwould certainly have taken notice of it. 

4 In the caſe of Nich, v. Judſon, 2 At, 301. it is obſerved by the Maſter 
of the Rolls, that though the general rule is, that a legacy which is greater, or as 
great as the debt, ſhall be taken to be a ſatisfaction, and too well eſtabliſhed to be 
miſtaken; vet in late caſes, where there are particular circumſtances, or a preſumption 

Bb4 that 
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395. or greater ſum of money than the * debt amounts to, without 
taking any notice at all of the debt, that this ſhall nevertheleſs 
be in ſatisfaction of the debt, fo as that he ſhall not have both 
the debt and legacy; but if ſuch a debt were given upon a con- 
tingency, which if it ſhould not happen, the legacy would not 
take place, in that caſe, though the contingency does actually 
happen, and the legacy thereby became due, yet it ſhall not go 

F Verey, *21, in ſatisfaction of the debt, + becauſe a debt, which is certain, ſhall 
—— not be merged or | loft by an uncertain and contingent recompence; 
for whatever is to be a ſatisfaction of a debt, ought to be ſo in 
its creation, and at the very time it is given, which ſuch con- 
tingent proviſion is not; and cited the caſe of one Pollexfen to 
be ſo adjudged by the Lord Harcourt, and affirmed on an appeal 
in the Houſe of Lords: and as it is in the caſe of a will, ſo it 
will be likewiſe if the proviſion were by a deed; if the provi- 
ſion be abſolute and certain, it ſhall go in ſatisfaction of the 
debt; but if it be uncertain and contingent, it can be no ſatis- 
faction, becauſe it could not be fo in its creation, and the hap- 
ening of the contingency afterwards will not alter the nature 
of it. 


_ Eq- Rep. Another point in this caſe was, that lands were deviſed to 
9. S. V. : , 

Gilb. Ch. 284. truſtees, in truſt, out of the rents and profits to raiſe money to 
b. Caſes, 176. | 
reh. Rep. i pay debts, and to ſettle the lands themſelves to ſeveral uſes; but 


1 becauſe it appeared that the rents and profits of the lands an- 
5 . nually would not ſatisfy the debts in any reaſonable time, an ac- 
* count was directed to be taken of the teſtator's perſonal eſtate, 

and what that fell ſhort to pay off the debts, was to be made 

up by a ſale of part of the ſaid eſtate: and the Maſter of the 

Rolls ſaid, this was the common courſe of equity, where the 

rents and profits are not ſufficient to pay the devts in a rea- 

ſonable time; but if it had been directed to be raiſed out of the 


rents only, it would have been otherwiſe. 


that the teftator's intention was not that the legacy ſhould be in preſumption of the 
debt, they have leant againſt the rule, ſo far as to hold it not to be a ſatisfaction 
of the debt. 

According to the moſt modern deciſions, it is preſumed, that the legacy muſt be 
in all reipects ezu/a-m generis, to Cauſe a ſatisſaction of the dcbt, and an appa- 
zent inteniiun in the will that the teſtator meant It as ſuch, 

Nite; 


— 
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Note; Paſch. 2d Georg. Mr. Vernon cited 2 caſe of Shelton 
and Dormer, in my Lord Somers's time, where a * like decree 


was for a ſale of the lands for payment of a portion, deviſed to 
be paid at a certain time out of the rents and profits of ſuch 


lands, it appearing that the annual rents were not ſufficient to 


raiſe the portion by the time, though in that caſe the land ſub- 
jet to the portion was deviſed over to ſeveral others in re- 
mainder, one after another; but if any words in the will ſhew 
the teſtator's intent, that they ſhould be raiſed out of the an- 
nual produce only, no fale ſhall be decreed, 
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Caſe 271. Tompkins verſus Tompkins. 


Gilb. Chan. 327. Gilb. Eq. Rep. go. S. C. 


A. deviſes 500 l. HE plaintiff's father by his will, 1682, deviſed 5007 


apiece to his : inti 1 
—_ 3 apiece to the plaintiff, his daughter, and to two other 


at their ages of daughters, to be paid at their reſpective ages of 21 years, or 
21, or marriage, : g , . 
70 — days of marriage, which ſhould firſt happen, the ſaid portions to 


bis flock, and de- 8 : ; 
— — of be raiſed out of the ſaid teſtator's ſtock; and then deviſes the 


ps de, fate rents of his real eſtate to his wife for her life, in lieu and fatis- 
3 L 2 . 0 
in lieu of dower, faction of her dower, and for the maintenance and education of 


and for the i , ; 
maintenance of his children, and alſo for and towards the railing and mak- 


his children, and; 1 > tas 
towards making ing up the ſaid portions to his ſaid daughters, and then goes 
up their 4% on, And after my debts and legacies paid and ſatisfied, I give 
tions; anc after : 0 

bis debts and le- and deviſe all my land, tenements, and hereditaments, to my ſon, 


. (one of the defendants) and his heirs; makes his wife and the 


bis ſon, who, to- defendant his ſon executors, and dies, leaving in ſtock not above 
gether with his a N 

wife, he made the value of 100 J. The wife enters, and the two other daugh- 
executors. The R . I . B 

Rock was but of ters Marrying, had their portions paid them. 

100 J. value; the : . 

wife being dead, and the two eldeſt daughters having had their portions paid them, held that the 
lands were liable in the bands of the ſon to the youngeſt daughters portion, 


12 This 
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* This bill was now brought by the third daughter, who had 398 
attained her age of 21 years, and was unmarried, to have her pot- 
tion: the wife had been dead ſome time, and the defendant, the - 
ſon and ſurviving executor, inſiſted, that his lands ought not to 
be charged with the raiſing of this portion, in regard it was 
expreſsly directed to be raiſed out of the ſtock and rents of the 
eſtate during the wife's life; and that if the wife had exhauſted 
or conſumed the ſurplus of the rents, which ſhould have raiſed 
the plaintiff's portion, ſhe ought to fall on her aſſets; or, how- 
ever, that the plaintiff could not lay the load on his eſtate, if the 
wife left no aſſets. 


— : — N 
„%. „ „ — — — AY — — — 
wakes * 22 
- n — 42 


But the court was of opinion, that in this caſe the defendant's 
eſtate was chargeable to make up the portion to the plaintiffs 
for the ſeveral gradations in his will ſhew, that the portions 
were in all events to be made good to his daughters; and 
therefore he firſt charges them on his ſtock, and after deviſes 
them to be made out of the ſurplus of his rents, during his wife's 
life; and, laſtly, gives the lands to his ſon ſubject thereto, by de- Rtomm's Rep, 
vifing them to him after his debts and legacies paid, which, in 4119. 
will, amounts to a charge on his lands for the payment thereof, ſince 
the ſon by the will is not to have the lands till after the debts 
and legacies are paid. 
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And therefore it was decreed, that an account ſhould be 
taken of the ſtock, and what the proportion thereof (after a pro- 
portionable deduction for the other two legacies) fell ſhort, 
ſhould be made up out of the like proportionable ſurplus of the 
rents during the wife's life, and what they fell ſhort to be ſup- 
plied out of the defendant's eſtate. 


But it was not determined with any clearneſs, whether, if 
the proportionable part of the ſtock, and of the ſurplus of the 
rents, which were appointed the fund, in the firſt place, for the 
payment of theſe legacies, were waſted by the wife, whether 
the loſs * thereof, as to the plaintiff's legacy remaining unpaid, 
ſhould fall on the plaintiff herſelf, or if ſhe ſhould, by reaſon 
of ſuch waſting, load the real eſtate ſo much the heavier to 

| | make 
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make good her legacy; though my Lord Chancellor ſeemed to 
incline, that her legacy muſt, as this caſe was, be made good to 
her in all events out of the real eſtate, in caſe the other funds 
provided for it proved deficient, or were waſted, at leaſt ſo much 
thereof as by any miſapplication during her minority was loft 
and gone of the other funds; though he ſaid, from the time of 
her attaining her full age, it might, perhaps, deſerve another 
conſideration. 


Another point in this caſe was, that the defendant the ſon 
had mortgaged this eſtate to ſome other of the defendants, who 
had full notice of the will, as was proved in the cauſe, and 
whether they ſhould be affected with this legacy was the queſ- 
tion; though there was little ſaid in defence of this point, but 
that the defendants were only executors. of the mortgagee, and 
knew nothing of the tranſactions in taking the mortgage. 


Mr. Vernon argued, that in caſe there could be any doubt 
made of it, as he thought there could not; yet that the de- 
fendant the fon, who received the money, would be charge. 
able therewith, and that the plaintiff might, in the nature of a 
Caſtuigue Truft, proſecute him as a truſtee for recompence 
thereout, till her legacy paid, and cited the caſe of Cherry and 
Ferrers in this court to have been decreed accordingly. 


But my Lord Chancellor ſeemed to turn this reaſoning upon 
him, that there the wife for the proportionable part of the ſur- 
plus was but in the nature of a truſtee, and the plaintiff muſt 
expect her recompence for what ſhe had waſted out of her aſ- 
ſets, and not load the fon therewith; but it was decreed to an 
account as before is mentioned, 


Linguen 
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Fe | * YI! 00 
* Linguen verſus Souray. Caſe 272. 


Ant?, 23. and references. 1 Wms. 172. 8. C. more fully and accurately reported. Gilb. Rep. 91. 
5. C. 10 Mod. 528. S. C. 1 Eq. abr. 175. 8. C. bois 


N a treaty of marriage, articles were entered into, where- By marriage ar- 
by the ſum of 7007. being the wife's portion, and 7004. ©*** 709 |. be- 


: f ing the wife's 
more added to it on the part of the hufband, in all 1400 J. was portion, together 


ith J. to he 
agreed to be laid out in the purchaſe of lands, to be ſettled on added hs — 


the huſband for life; remainder to the wife for life; remainder — * 
to truſtees, to ſupport, c.; remainder to the firſt and other ſons laid out in pur- 


. . » | chaſe of lands, to 
of that marriage, in tail male ſucceſſively ; remainder to the iſſue be ſettled in tri 


female of that marriage; remainder to the right heirs of the — 


remainder in the 
huſband. The marriage takes effect; the huſband dies without 2 1 
iſſue, and before any purchaſe made purſuant to the articles, hav- — ; 8 
ing firſt made his will ; and thereby he deviſes all his perſonal eſtate — 


made, the huſ- 
to the defendant, who was his wife, and deviſes all his real der ide, with 


eſtate to the plaintiffs, who were his nephews, and one of them firſt deviſed his 


7 7 7 . X perſonal eſtate, 
his heir at law; makes his wife executrix, and takes no manner which was of 
. greater value 
of notice of the 14001. than the 1400 4 


but without tak - 
ing notice of it, to his wife, and his real eſtate to his two nephews, one of whom was his heir at law. 


This money ſhall in a court of equity be looked upon as land, and the deviſe to the wife, which 
was of greater value, as a ſatisfaction thereof. 
And now this bill was brought by the plaintiffs to have this 

1400 l. as they would have had the land, if the purchaſe had been 

made purſuant to the articles. It appeared in the cauſe, that, at 

the leaſt computation that could be made, the wife had above 

771. per ann. by the deviſe to her of the perſonal eſtate, which 

was 71. per ann. more than ſhe would be entitled to in caſe the 
purchaſe had been made; and therefore it was decreed the 
1400 l. was bound by the articles, and ſhould go tb the plain- 

tiffs, as the land would have done, if a purchaſe had been made 
purſuant to the articles, and was in a court of equity to be 

looked upon as a real eſtate, and well deviſed to the plaintiffs 

by this will; and though he wiſe could not be ſhut out of the 
proviſion * intended her by the articles for life, if ſhe thought 401 


fit 
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fit to abide by the articles, yet the deviſe to her of the per- 


ſonal eſtate being more than an equivalent, if ſhe choſe to take 


by the will, it muſt in a court of equity be taken as a ſatisfac- 
tion of the articles as to her, and no manner of hardſhip to 
her; and it was faid, that as this caſe is, that if a purchaſe had 
been made, even after the making this will, though at law ſuch 
lands would not paſs, yet in this court there could be no queſ- 
tion but the plaintiffs would have the benefit thereof, by the 
relation to the articles; and my Lord Chancellor was clear of 
the ſame opinion; and it was ſaid to have been ſeveral times 
held in this court, that if a man by his will gives ſeveral ſpe- 
cific legacies, and deviſes the reſidue of his eſtate to another, 
and his circumſtances vary, ſo that the reſiduary part becomes 
very inconſiderable, yet the reſiduary legatee muſt content him- 
ſelf with it, and ſhall have no aſſiſtance from the ſpecific lega- 
tees; no more ſhall the wife in this caſe, when the plaintiffs 
come to carry the articles into execution, which will take away 
ſo much of the perſonal eſtate; and this being fo decreed by my 
Lord Chancellor Harcourt, was now, on a reg affirmed by 
my Lord Chancellor Cowper. 


Caſe 273. Roach verſus Hammond. 
CG . -. . 45. — 


e A 2.4 e .. e 
2 Chan. Rep. 146. 8%. 1 ee 327. 1 TA. 470. Caſes temp. Talb. 251. Brown's Rep. 31, 
contra, 2 Vern. 381. 


A man devifes Man by his will, in 1704, deviſes all his real and perſonal 
30 1 ] . . . 
ren ue eſtate to the defendant, for the uſe of his relations, with- 


of his relations, out ſpecifying any in particular, or uſing a 
without ſpecity- ERS LY WP ng any other words, makes 


ing any in pa- the defendant his executor, and in 1706 died; and now the 
ticular; it ſhall 

— + "ntvey plaintiffs, who were the mother and three ſiſters of the teſtator, 
according to 1 . ; 
Se > brought this bill, as ncareſt relations, for a diſcovery and 
Diſtributions, account of the perſonal eſtate, and the plaintiffs to come in 


according to the courſe of diſtributions ſettled by 1 Jac. 
2 Car. 17. 


402 * And it was agreed to he the rule of this court, in the con- 
ö ſtruction of ſuch deviſes to relations, that thoſe who by the 
Statute 


Statu 
in ca 
be let 
ſaid, 

gene! 
this C 
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Statute of Diſtributions would be entitled to the perſonal eſtate, 

in caſe he had died inteſtate, ſhould, upon ſuch general deviſes, : 

be let in to the ſame proportions only; and my Lord Chancellor Arete, 2. . 
ſaid, he thought it the beſt meaſure for ſetting bounds to ſuch I- _ 2 | * 
general words, and that it had been oſten ruled accordingly in Put r 


— e 2, _- FAA 
this court. : n 
Bawdes verſus Amhurſt. Caſe 274. 


1 Eq, abr. 215 pl. 8. S. C. 2 Chan. Rep. 284. 8. C. Gilb. Chan. 238. Antè, 208. 374+ 330, 
Poſt, 526. 533. Vid. Lord Hardwick's obſervation upon this caſe, 3 Atk. 504. 


N the plaintiff's application in way of marriage to his On a marriage 
new wife, the defendant's ſiſter, her father propoſed to _— Es 


give her a portion of 4500/7. and the plaintiff propoſed to ſettle _ _ young 
on her, by way of jointure, a rent charge of 450 J. per ann. and a. 


in order thereunto, the plaintiff and the young lady's father ſellor's cham- 


bers, to have, in 


went to Mr. Minſhull's chambers in the Temple, who was to conftderation of 
the portion the 


draw the ſettlement, as counſel for the lady, and Mr. Minſbull father propoſed 
2 . to give, a ſet- 
hearing the propoſals on both ſides, took down minutes or heads tlement drawn; 


thereof in writing, and the ſame day gave them to his clerk, to 3 


draw articles according to the ſubſtance thereof: the next day uten, = my eg 
the young lady's father was taken ill ſuddenly, and died in about counſel, and 
two hours after : the next morning the plaintiffs intermarried, ce. — 
and now brought this bill to compel a ſpecific execution of the . ee 


marriage agreement, and to have the portion paid. The defen- day the father 
2 dies, and the day 
dant pleaded the Statute of Frauds and Perjuries, and on arguing following the 


that plea, the benefit thereof was ſaved to the hearing. 2 


— agreement, notwithſtanding theſe preparations, held to be within the rn F — and 
er} uries. 
It was now argued by Mr. Cocper and Mr. Vernon for the 
plaintiffs, that this was ſuch an agreement as a court of equity 
might well carry into execution; that the ſtatute did not require 
all agreements to be ſigned by the parties themſelves, but if 
they were ſigned by * any one lawfully authorized thereto, it 403 | 
was ſufficient ; that here Mr, Ainſbull had authority and direc- 
tions from both parties to draw the articles; that he took 
doyn 
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down theſe minutes or heads from the parties own mouths, aid 
reduced them into writing ; and that therefore this could not be 
looked upon as a parol agreement, or any danger of perjury, 
ſince there was a writing of it, nor could there be any variety 
of evidence concerning it ; for the ſame reaſon, that in the 
caſe of + Maſcall and Cooke, in this court, where only a draught of 
a marriage ſettlement was prepared, and before it was ingroſſed 
the parties intermarried, and the father was preſent, and gave 
the wedding dinner, he was afterwards decreed to pay the mar- 
riage portion, though the agreement was never ſigned by either 
party; that in ſeveral caſes, though there be nothing of the 
agreement reduced into writing, yet it has been decreed to an 
execution in this court; Þ as if a man, by his anſwer, confeſſes 
the agreement as charged in the bill, he cannot avoid it, by in- 
ſifting it was never reduced into writing, becauſe, when he 
himſelf confeſſes it, there can be no danger of perjury or con- 
trariety of evidence ; no more can there be in this caſe, when 
there is a writing or memorandum of the ſubſtance, 


But it was argued on the other fide, and decreed to be no 
ſuch agreement as this court could carry into execution ; and 
my Lord Chancellor ſaid, he had been always tender in laying 
open that wiſe and juſt proviſion the parliament had made 
that the act had not only directed ſuch agreements to be in 
writing, as if that alone were ſufficient, but went further, and 
directed them to be ſigned by the parties themſelves, or ſome 
other lawfully authorized by them for that purpoſe ; that to ob- 
viate the pretence of ſuch and ſuch caſes being out of the miſ- 
chief of the ſtatute, the parliament had in general words com- 
prehended all, and directed that all agreements ſhould be in 
writing, and figned by the party ; that he knew no caſe where 
an * agreement, though it were all written with the party's own 
hand, had been held ſufficient, unleſs it had been likewiſe ſigned 
by the party, and ſaid, that the party's not ſigning it was 
an evidence that he did not think it compleat ; that he had left 
it to an after conſideration, and might afterwards make altera- 
tions or additions in it; and therefore, unleſs it were either 

| ſigned 


mail 
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ſigned by him, or ſomething equivalent done, to ſhew that he 
looked upon it as compleated and perfected, he thought ſuch 


writing by the party himſelf was not ſufficient to bind him 


within that ſtatute, and cited the caſe of + Mallet and Halfpenny, 1 1 * abr. 20, 
where the defendant, on a treaty of marriage for his daughter 2 Vous 13 


with the plaintiff, ſigned a writing, compriſing the terms of the 1 
agreement, and afterwards deſigning to elude the force thereof, 


and get looſe from his agreement, ordered his daughter to put 


on a good humour, and get the plaintiff to deliver up that 


writing, and then to marry him, which ſhe accordingly did, 
and the defendant ſtood at the corner of a ſtreet to ſee them 
go to be married, and afterwards forced the plaintiff to 
bring his bill in this court to be relieved; and my Lord 
Chancellor ſaid, he remembered very well, that this cauſe was 
heard before the Maſter of the Rolls, and the plaintiff had a de- 
cree; but he ſaid, this was on the point of fraud, which was 
proved in the cauſe, and Halfpenny walked backwards and for- 
wards in the court, and bid the Maſter of the Rolls obſerve the 
ſtatute, which he humorouſly ſaid, I de, I do. And in the prin- 
Cipal caſe it was decreed to be no agreement, which this court 
could carry into execution, being only preparatory heads, which 
were afterwards to be drawn into form, and might then receive 
ſeveral alterations or additions, or the agreement entirely broke 


off, upon ſome further enquiry or information of the parties' 
circumſtances. 


But Note; It ſeemed to be agreed, both by the court and 
counſel, that if the marriage had been had upon the foot of this 
writing, and the father had been privy * and conſenting to it, 


that he ſhould afterwards have been obliged to execute his part 
thereof, 


Beal verſus Beal. 


Ants, 427, and 367. Gilb. Chan. 329. Gilb. Rep. 93- S. C. 1 Wms. 244. S. C. but not S. P. 


2 Wms 419. 2 Atk. 343. 1 Vezey, 277. 2 Vezey, 487. 


495 


Caſe· 275. 


HIS was a rehearing, and the caſe appeared to be ſhortly Portions 2obar 


this: The plaintiff's father being tenant for life, with re- 
mainder to his brother in tail, prevails on his brother to join 


GY with 


* 


intereſt to carry, 
and Jren what 
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with him in a common recovery, whereby the eſtate was ſettled 
to the uſe of the plaintiff's father for life; remainder to truſtees, 
during his life, to ſupport contingent remainders; remainder to 
ſuch woman as he ſhould afterwards happen to marry, for life, 
for her jointure; remainder to the firſt and other ſons of the 
plaintiff's father, in tail male ſucceſſively; remainder to the bro- 
ther in tail; remainder to the right heirs of plaintiffs father; 
and in the deed, declaring the uſes of the recovery, was a proviſo, 
that it ſhould be lawful for the plaintiff's father, by writing, or 
laſt will, to charge the eſtate with any ſum or ſums of money, 
not exceeding 2000/. for the portions of daughters or younger 
ſons, to be paid at ſuch times, and by ſuch proportions, as the 
father ſhould direct. The father afterwards marries the defendant, 
and by her had iſſue only two daughters, the now plaintiffs ; 
and by his will, taking notice of his power, appoints the ſum of 
2000/7. to be. raiſed out of the ſaid eſtate, for his ſaid two 
daughters, and to be paid and payable to them at their re- 
ſpective ages of 18 years, or days of marriage, which ſhould 
firſt happen, without ſaying, after the death of his wife, or any 
proviſo that it ſhould not affect the wife's jointure, and then the 
father dies. 


And now this bill was brought by the two daughters, who 
were under 18, and unmarried, to have intereft for their por- 
tions till payable. My Lord Chancellor Harcourt decreed, that 
they ſhould have intereſt, after the rate of 3 per cent. per ann. 
for their portions till 12 * years of age, and from thence, till 
payable, 41. per cent.; but they not liking this decree, brought on 
the cauſe again, and preſſed very much for an allowance of 6 /. 
per cent. for their portions till payable. : 


But my Lord Cwper ſaid, he thought the former decree very 
tender in the proviſion thereby made ; and that it was rather a 
recommendation to the mother to make them that allowance, 
than a decree to charge her jointure therewith ; but ſince they 
were not ſatisfied with that decree, as appeared by their bringing 
the cauſe to a rehearing, he muſt now give them no more than 
what in ſtrict juſtice they could demand; and that fince their 

8 portions 
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portions were not payable till 18, or marriage, he could not 
charge the jointreſs with intereſt thereof in the mean time; 
but ſaid, that the reaſon of poſtponing the payment thereof till 
that time being in favour of the jointreſs, ſhe ought to main- 
tain them out of the profits of her jointure lands ; but in regard 
the ſaid portions could not in ſtrictneſs carry intereſt till they 
became payable it was decreed, that from the time they be- 
came payable they ſhould be allowed 6/7. per cent. intereit for 
the ſame ; d and whether the portions on the daughters attaining & As to this 
the age of 18 years, or marriage, ſhould be immediately raiſed 8 


2 Vern. 655. 
ſo as to charge and affect the jointure eſtate for life, or wait till 75. au ms. 


; ; : 448. 2 WM.. 
her death? my Lord ſaid, it would be time enough to conſider * 5915 

1 AtK, . 
of that, when that came to be the caſe, 2 Atk. —5 

3 Atk. 416. 
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Caſe 276. 


1 Eq. abr. 324 
2 Atk. 9 


A mortgagor 
who borrows 
more money 
from the mort- 
gagee on his 
bond, ſhall! re- 
deem without 
paving the bond 
debt; but his 
heir cannot, 
neither can the 
deviſee of the 
equity of re- 
demption, fince 
the ſtatute 
againſt fraudu- 
lent deviſcs. 


De Term. S. Trin. 1715. 


2 
Termino S. Trinitatis, 
. 


In CR IA CANCELLARIæX. 


Challis verſus Caſborn. 


„pl. 1. Cilb. Eq. Rep. 96. S. C. 1 Vern. 244, 245. Ante, 89. 1 Wms. 775. 
Atk. 556. 630. bee fen. $11» 


N this caſe it was ſaid by Mr. Vernon, and agreed to by the 

court, that if a man has a debt owing to him by mortgage, 
and another on bond from the ſame perſon, that he cannot tack 
them together againſt the mortgagor, but that he ſhall be let 
into a redemption on payment of the mortgage money only ; but 
the heir in ſuch caſe ſhall not be let into a redemption without 
payment of both, becauſe the land in his hands is chargeable 
with the bond, even at law; and now, fince the ſtatute againſt 
fraudulent deviſes, the deviſee of the equity of redemption is in 
the ſame caſe, and cannot redeem without payment of both, 
becauſe the ſtatute makes ſuch deviſe void, as againſt creditors, 


and then the deviſee ſtands in the ſame place as the heir muſt 


have done if no deviſe had been made ; but before that ſtatute, 
fuch deviſee would not be liable to the bond debt, any more than 
the mortgagor himſelf. 


Another 


fr 
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+ Another point in this caſe was, that a man, ſeiſed of ſome + Poſt, 449. 
freehold eſtate, and alſo of a copyhold eſtate, deviſed all his real neo 37 


and perſonal eſtate for the payment “ of his debts, and died 3 2 3 
without any ſurrender of the copyhold eſtate to the uſe of his Talb. 78, 79. 
will ; and whether this court would ſupply the want of ſuch oe > 
ſurrender, as they would have done if the copyhold eftate had . 275. 
been expreſsly mentioned in the will as copyhold ? Mr, Williams 

faid, the Maſter of the Rolls had ſupplied the defect of a ſurren- 

der in ſuch a caſe, where there was no freehold at all ; and he 

thought it the ſame caſe here, where the freehold eſtate was not 


ſufficient for payment of the debts. 


But my Lord Chancellor faid, he had never known it carried 
ſo far, becauſe he thought the deviſe of his real eſtate did not 
ſhew an intention to paſs a copyhold, which in the eye of the 
law was of the loweſt regard, and looked upon only an eſtate 
at will, though cuſtom had now fixed it in the copyholder, ; 
and faid, unleſs they could ſhew ſome precedents, he could not 
aſſiſt them. 


t A third point was, that the deviſees of the real and perſonal 4 Ant, 125. 136. 
eſtate were made executors; and therefore Mr. Vernon ſaid, it 
was a ſettled diſtinction in this court, that they ought to apply 
the eſtate in ſuch caſe in a courſe of adminiſtration, becauſe, 
if the eſtate were ſold, it would be perſonal aſſets in their 
hands, and then to pay a debt of an inferior nature before one 
of a ſuperior would be a devaſtavit ; but if they had not been 
made executors, then the creditors ſhould have come in all 
' equally, becauſe in equity all debts are equal, and they as 

truſtees could give no preference, and would be in no danger 
as executors in ſuch caſe, 


But my Lord Chancellor thought the accident of their being 
made executors ought to make no difference in equity, but 
that all creditors ſhould be conſidered equally ; and would ſee 
precedents, though Mr. Vernon faid, it had been a ſettled diſ- 
tinction, and ſeveral precedents in point. 

In theſe Caſes it is held, that the 1 eſtate is liable, in caſe the free hold 


is inſufncient for the payment of debts. Same point determined in Gibſon v. Coombs 
(Brown, 273.) which appears to de the moſt modern authority. 


CER Read 


— 
o ks . 
a ö — — | N . g 
n , —— > . IRA ob 2 vw * N 
992 1 e 8 +» * oy * *. 1 
: o * - P 1 — 8 's a - * — 
rv \ 22 , oa 1 ml a _ 
OY _ . 
—_— * * 
LY e i \ ==> of POP 9 


— 


3 


RE 
— 


* r n KO E — Dd Gee 6 
24 4 » 3 4 uk I) 3 — — _ "> = * _— . * w „ - + 5 0, > 
Py a-Y 8 8 r 2 
— © 4 — F _ - 4 * * n — 0 , ww. % C — — x 
. ̃ _ LET 2 
I SDA 1 LOTT . *s —̃ —— - = „„ 


De Term. 8. Trin. 1715. 


409 | 
| Caſe 277, * Read verſus Duck. 


Is loſs happens N this caſe a queſtion aroſe upon a freeman of London's will, 


Er dane, upon what part of the teſtator's eſtate the loſs, which was 
tne INIOLVENC F ” . 
of his — occaſioned by the failure of the executors, ſhould fall; and it 
— _ was referred to a Maſter to ſtate a caſe to be ſent to the Re- 


the teſtamentary corder of the city, to certify it to the court; and the caſe as 
part of his 


eſtate only, and ſtated was thus: 
not out of the 
whole perſonal eſtate, 


Whether, by the cuſtom of the city of London, the loſs which 
befalls a freeman's eſtate, by the inſolvency of his executors, 
ought to be borne out of the teſtamentary part of his eſtate only, 
or out of the whole perſonal eſtate, as well cuſtomary as teſta- 
mentary ?—To which it was certified, 


" > We the Lord Mayor and Aldermen of the city of London, 

8 whoſe names are under-written, in obedience to the ſaid order, by 
William Thompſon, E/q; Recorder of the ſaid city, humbly cer- 
tify unto your Lordſhip, that if a freeman of London dies, leaving 
a widow and children, his perſonal e/tate, after his debts paid, and 
the cuſtomary allowance for his funeral, and the widow's chamber 
being firſt deducted thereout, is by the cuſtom of the ſaid city to be 
divided into three equal parts, and diſpoſed of as follows ; viz, One 
third part belongs to the widow, another third part to the children 
unadvanced by him in his life-time, and the other third part ſuch 
freeman may diſpoſe of by his will as he pleaſes ; but where a 
boſs of the freeman's eflate by the inſolvency of his executors hap- 
pens, there is not any cuſtom of the city of London which direcis, 
whether ſuch loſs ought to be borne out of the teſtamentary part 
of his eflate only, or out of his perſonal eflate, as well cuſtomary 
as teſtamentary. 


4.10 * This report of the Lord Mayor and Aldermen being returned 
back to the Lord. Chancellor Cowper, the matter was again de- 
bated by counſel before his Lordſhip, who was of opinion, that 

the 
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natu 
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the widow and orphans of a freeman of Londen are in the 
nature of creditors, and ſhall have two parts in three of the 
perſonal eſtate he ſhall die poſſeſſed of ; and that if any loſs 
happen by the inſolvency of his executors, ſuch loſs ought to be 
borne by the legatees of a freeman, entirely out of his teſtamen- 
tary part: and the ſame was in this caſe decreed accordingly; 
ſo that the widow and orphans had two full thirds of the free- 
man's eſtate, as if no ſuch loſs had been. 
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Caſe 278. Caſey verſus Beachfield. 
Gilb. Eq. Rep. 98. S. C. 
A plaintiff in a IN this caſe it was faid by Mr. Vernon, that the reaſon you 


_ — cannot examine any of the plaintiffs as witneſſes in the 
_ — cauſe is, becauſe, if the cauſe miſcarries, the plaintiffs will be 
3s forced into liable to coſts; and therefore their ſwearing is to exempt them- 
Oe ſelves, and it is their own choice that they are made plaintiffs, 
for without their conſent they could not be made ſo; but de- 
fendants are forced into the cauſe, and if their being made par- 
ties ſhould abſolutely invalidate their teſtimony, it would be in 
the power of any one, who had a mind to oppreſs another, to 
deprive him of his defence, by making the moſt material wit- 
neſſes defendants in the ſuit ; and therefore any of the defendants 
to a ſuit may be examined as witneſſes, ſaving juſt exceptions to 


their credit, oc, 


Packer 
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Packer verſus Wyndham, Caſe 279. 


Ante, 63, and 312. Gilb, Chan. 277. 3 Wme. 199. S. C. (n.) 1 Wms. 378. Gilb. Eq. Rep. 98. 
S. C. Caſes temp. Talb. 168.—8ee 4 Viner, 47, pl. 34. 2 Atk. 208. 8. C. cited. 421. 2 Vezey, 
677. 


HE only queſtion in this caſe was, Whether any, and where che wife's 


what part, of the wife's fortune ſhould be ſubject to an- 8 


{wer the plaintiffs demands, who were ſiſters and heirs at law, made no ſettle- 
ment on her, 


and alſo adminiſtrators and creditors of the huſband, againſt the ſhall go to the 
defendant, who was adminiſtrator of the wife, who ſurvived her ä — — 


preſentatives of \ 


huſband ? As to which, the caſe was thus: Mrs. Anne Aſb being — —_— 
entitled to the ſum of 5500 /. ſecured to her by a mortgage for 7 
8. 


years on the eſtate of Sir Edmond Bacon, taken in the name of 
truſtees; and likewiſe to 3000“. ſecured to her by a mortgage 
for years on the eſtate of Sir Humphry Briggs, taken in her 
own name; and alſo to a bond debt of 400 J. and to ſeveral 
jewels, and other things of conſiderable value—The ſaid Mrs. 
Aſh became a lunatic, and on a commiſſion of lunacy, iſſued 
out for that purpoſe, the cuſtody of her perſon and eftate was 
committed to one of the defendants. + Some time after, Philip t 2 Wms. 111. 
Parker, Eſq; the plaintiff's brother, by ſome contrivance got 
the lunatic, and married her, without making any ſettlement or 
proviſion for her; and for this contempt he and others, concerned 
in procuring the marriage, were committed by this court to the 
Fleet, (but on a ſuit in the Spiritual Court, the marriage was 
ſentenced to be good, and that ſentence afterwards affirmed on 
an appeal to the delegates) ; and it was ordered at the ſame 
time, that all the deeds and ſecurities relating to the lunatic's 
fortune, and alſo the jewels, ſhould be brought and lodged with 
one of the Maſters of this court, in order to ſecure ſome pro- 
viſion for the wife, in caſe ſhe ſhould ſurvive her huſband ; 
and likewiſe for the children of that marriage, in caſe there 
ſhould be any. 


Some time after, on Mr. Packer's application to the court 
by petition, the commiſſion of lunacy was ſuperſeded ; but in 

regard Mr, Packer's eſtate was much * incumbered, and he 413 
had 
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had made no ſettlement on his wife, it was at the ſame time 
ordered, that ſo much of the 55007. as was neceſſary, ſhould 


be applied towards diſencumbering his eſtate, and the reſidue to - 


be laid out in a purchaſe of lands, which, together with ſo much 
of Mr. Packer's eſtate as would make up 500/. per ann. was 


to be ſettled on Mr. Packer for life, with remainder to his wife 


for life, for her jointure; remainder to the 4fſue of that mar- 
riage, &c, with remainder to Mr. Packer's right heirs; and 
upon Mr. Packer's making ſuch ſettlement, the reſidue of his 
lady's fortune was to be paid and delivered to him ; and in the 
mean time he was to be examined upon interrogatories touching 
incumbrances on his eſtate, 


Mr. Packer never complied with any part of this order ; but 
being indebted to one Gooding in a conſiderable ſum of money, 
Gooding brings his action againſt him, and recovers judgment, 
and took out a Fi. Fa. and thereupon the mortgage term of Sir 


Humphry Briggs was ſold by the ſheriff, and the debt paid. 


After this, Mr. Packer being indebted to the plaintiffs, his 
ſiſters, in about 2000 J. apiece, given them for their portions, 
does by indenture, taking notice thereof, aſſign the ſaid 5500 l. 
and all ſecurities taten for the ſame, and alſo all other the for- 
tune and portion belonging to him in right of his wife, to truſ- 
tees, in truſt, in the firſt place to pay thereout to the plaintiffs 
their portions, and after in truſt for himſelf, his executors and 
adminiſtrators. 


Some time after Sir Edmond Bacon paid in the 55007. due 
on his mortgage, and Mr. Packer not having complied with the 
terms of the laſt order, that ſum was again placed out at in- 
tereſt, on a ſecurity taken, in the name of a Senior Maſter of 
this court; after which Mr. Packer died inteflate, and without 
i ue; and about two years after Mrs. Packer died likewiſe in- 
teſtate, and without iſſue ; whereupon the plaintiffs, who were 
ſiſters and heirs at law to Mr. Packer, and alfo creditors as 
* above mentioned, took out letters of adminiſtration to him, 
and the detendant Vyndbam took out letters of adminiſtration to 
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Mrs. Packer the wife, and brought a croſs bill to have the fortune 
and ſecurities delivered over to him. 


For the plaintiffs in the original cauſe it was argued, that 
they had an undoubted right to this fortune of the wife's, not 
only as they were creditors, but alſo as they were repreſentatives 
and heirs at law to, the huſband ; that if the ſettlement had been 
made purſuant to the order, the laſt limitation being to the right 
heirs of Mr. Packer, would have carried the lands to them; 
that though no ſettlement were made, yet as repreſentatives to 
Mr. Packer they were entitled to it, ſo that call it land, or 
call it money, yet it equally belongs to the plaintiffs ; that a 
Choſe in action belonging to the wife may be releaſed by the 
huſband, and if truſtees for the wife's fortune ſhould pay it to 
the huſband, his wife would be without any remedy ; that a 
wife on her marriage is to forſake father and mother, and cleave 
to her huſband, and ſurely her fortune is to go along with her; 
that a huſband may maintain trover for his wife's goods taken 
from her before marriage, without joining her in the action, ſo 


is 2 Lev. 107; +and if a huſband before marriage agrees to + Ant, 68. 


make a ſettlement on his wife, and afterwards mal:es the ſettle- 
ment accordingly, this entitles him to all her fortune, eſpecially 
if it were made in conſideration of that fortune, and therefore 
his repreſentatives ſhall go away with it, though the wife ſhould 
ſurvive, and this has been ſeveral times ſettled in this court ; 
and here, though no actual ſettlement has been made, yet the 
wife has had the benefit of her fortune preſerved to her for life, 
which is all ſhe ſhould have had in caſe the ſettlement had 
been made; that ſhe being dead, and no children to be pro- 
vided for, her fortune ought to go over to her huſband's family, 
and not return to her own ; that though Choſes in action are 
not aſſignable at law, yet ſuch * aſſignments are ſupported every 
day in this court, and the plaintiffs in this caſe are creditors, 
and therefore more ſtrongly entitled to the benefit of the huſ- 
band's - aſſignment; that theſe ſecurities being lodged in the 
court, makes no manner of difference, for the court is but in 
the nature of a truſtee of them for the wife, and has no pro- 
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perty therein, dut the property is ſtill in the wife, and con- 
ſequently in the huſband; that any diſpoſition by Ceftuique Truft 
is binding upon the truſtee in a court of equity, and even at 
law ; if the huſband brings debt on the wife's bond, and reco- 


vers judgment, this alters the nature of the ſecurity, and makes 


it the huſband's; and ſo it has been lately adjudged in the 
King's-Bench, where ſuch a judgment was held aſſignable 
within the ſtatutes of bankrupts for the benefit of the huſband's 
creditors, for when the huſhand recovers judgment, the debt 


* turned into rem adjudicatum, and is no longer a Choſe in 
action. 


| 
| 
| 


But my Lord Chancellor ſeemed to think that ſuch judg- 
ment would not have carried it to the huſband's repreſenta- 


tives againſt the wife ſurviving, if that had been the point of 
the caſe. 


It was likewiſe urged, that the order of the 19th of March 
had not at all varied the caſe, for the intent thereof was only 
to ſecure ſome proviſion for the wife; and ſhe being now dead, 
that order has had its effect, and the plaintiffs, who ſtand in 
the huſband's place, ought to have the reſidue of the wife's 


fortune. 


On the other fide it was argued, that by this commiſſion of 
lunacy againſt the wife, the property of her fortune was veſted 
in the crown, and this being in force at the time of the mar- 
riage, prevented the huſband's power over it; that he had in- 
deed been very juſtly committed for his contempt in marrying 
her, but that would be a very inſignificant puniſhment, if he 
might at the ſame time go away with all her fortune ; that at 
leaſt the crown had a power to preſerve the eſtates and fortunes 
of lunatics againſt any diſpoſition * of their own, and that 
power was lodged in this court; that the court had more than 
a bare cuſtody of this lady's fortune ; that by the order of the 
19th of March, Mr. Packer was not to have any part of her 
fortune till he made the ſettlement thereby ordered ; that this 
was in the nature of a condition precedent, and he not having 
performed his part thereof, had no title to the fortune; that 
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the huſband's aſſignment could not be pretended to affect the 


30001. on Sir Humphry Brigg's mortgage, the ſheriff having 


made an abſolute ſale of the legal term on the Fi. Fa. before 
that aſſignment, and the vendee by that fale was become the ab- 


ſolute owner thereof: and Mr. Vernon cited a caſe of + Burnet + Antd, 118. 
ern. 401. 


and Kinaſton, where the wife having a ſum of 14007. out upon Ea. abr. 699 


mortgage, the huſband after marriage made an aſſignment of ?* 5 


this money, and agreed, that when it was paid in, the truſtees 
ſhould inveſt it in the purchaſe of lands, to be ſettled to ſeveral 
uſes; then the huſband died, and afterwards the wife died before 
the money was paid in, and it was decreed for the repreſenta- 
tives of the wife againſt the repreſentatives of the huſband ; 
the reaſon of which caſe he ſaid was, that the huſband could 
transfer no more to another than he himſelf had ; that he had 
but a power of calling in this money, and if he had made uſe 
of that power and received it, the property had been abſolutely 
in him; that his aſſignee, who ſtood in his place, could have no 
other intereſt than the huſband himſelf had ; and fince the affignee 
did not reduce it into poſſeſſion during the huſband's life, the 
wife being the ſurvivor, became entitled to it as a Choſe in 
action, and conſequently it muſt go to her repreſentatives ; and 
this he ſaid was a caſe in point. 


It was likewiſe urged, that if this fortune ſhould go to the 
repreſentatives of the huſband, it might have proved a very great 
hardſhip on Mrs. Packer, for ſhe might have married again, 
and had children, and they muſt have been left deſtitute of any 
proviſion ; that as to the“ huſband's aſſignment, it was general, 
and if ſuch general affignments ſhould prevail, it would ſoon 
put an end to the doctrine of chattels real, and Choſes in action, 
ſurviving to the wife, for then it would be only for the huſ- 
band, immediately after marriage, to make a general aſſigament 
of all his wife's fortune, and that would prevent their taking 
any thing after his death, though nothing more were done by 
the huſband to alter the property ; that as the plaintiffs could 
with no colour aſk the decree they are now ſeeking for againſt 
the wife herſelf, if ſhe were living, no more ought they to pre- 
vail againſt the defendant, who is her repreſentative, and ſtands 

in 
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Ys Tent: 340. in her place: and Mr. Vernon cited a caſe of | Pheaſant and 
| 0 pa. ig ON Pheaſant, where a man married a city orphan without the leave 
1 p+ 11. S. C. of the court of orphans, and for this he was committed and 
1 fined; and ſometimes that court has fined a man in ſuch caſe 
to the full value of the wife's fortune ; yet that court is of 
much inferior juriſdiction to this; and though ſuch proceedings 
may perhaps be ſomewhat arbitrary, yet they have never been 
condemned or prohibited ; and therefore he ſubmitted it to the 
court, whether Mr. Packer's marrying his lady, who was then 
under the care and protection of this court, without theit leave, 
was not ſuch a contempt as might amount to a forfeiture of her 
fortune. 


And it was urged by moſt of the counſel for the defendants, 
that the power of the crown over lunatics was ſuch a preroga- 
tive as veſted their fortunes in the crown, though the com- 
mittee was accountable for the profits to the relations of the 
lunatic, or to the lunatic himſelf, if he recovered ; and if fo, 


conſequently the huſband had no power to diſpoſe of her for- 
tune ; but this was thought by ſeveral to be no law, and the 
court ſeemed to think it of fo little weight, that no anſwer was 
offered to it, 


418 * Lord Chancellor. As to the marriage, that is now out of the 
caſe, having had its agitation in a proper court, and a ſentence 
pronounced for it; and therefore it is to be looked upon as valid 
and good. As to the order, 19th of March, I think that is like- 
wiſe out of the caſe, for as the huſband, if he had complied 
with the terms of that order, had been a purchaſer of his wife's 
fortune, ſo he having not complied with them, it is now as if 
no ſuch order had been made ; ſo, on the other hand, the wife 
being now dead, and no children left, the reaſon for this court's 

interpoſing is at an end; and then, as to the 5500 J. that being 
( paid in during the coverture, was the huſband's money, and the 
| property abſolutely veſted in him by law; and though this court 

thought fit to lay their hands on it, and had power fo to do, 
| being paid into the Maſter's hands, yet that was only in the 
nature 


the poſſeſſion of the wife was diveſted before her marriage, and 
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nature of a caution, till the huſband ſhould make ſome proviſion | 
for his wife: it was the huſband*s money, but the court had 2 
power to detain or keep it from him till he made ſuch pro- 
vifion ; but the wife being now dead, and no children to be pro- 
vided for, the reaſon of their keeping the money from him is at 
an end; and then eguitas ſeguitur legem, the court muſt give it 
to the huſband's repreſentatives, te whom by law it belongs. As 
to the 3000/7. on Sir Humphry Brigg's mortgage, that being ſold 
by the ſheriff on a Fi. Fa. before the huſband's aſſignment, muſt 
take place againſt the aſſignment, though perhaps the plaintiffs 
may have an equity to the remainder, after payment of Gooding's 
debt; for the huſband may aſſign over a term or mortgage for 
years, which he has in right of his wife, and ſo he may likewiſe 


the truſt of ſuch term, and this ſhall prevail againſt the wife, e. 2 Ame. 
thigh ſhe ſurvives ; and this will be different from the caſe of L . 


Burnet and Kinaſlon, for in that caſe the mortgage to the wife vid. Antè, 118. 
t was a mortgage in fee, which the huſband alone could not di poſe 161 : Wane: 058 
of, and therefore the eſtate being ſtill in the wife, carried the! 2 Alk. 208, 


money along with it to her and her repreſentatives, * but 
of a term for years, or the truſt of ſuch a term, the huſband has 
the abſolute power, and may diſpoſe of it without his uaife's joining 
with him; and therefore this aſſignment of his to the plaintiffs 
might have been good, if it had not been for the aritecedent fale 
by the ſheriff ; but, however, this queſtion is not: now before 
me, and till you bring on the cauſe againſt Goading's | creditors, 
L ſhall fay nothing further in it. 


As to the bond of 400 J. that I think was plai aly a Choſe in 
action, and muſt go to the defendants, notwithſtar iding the huſ- 
band's aſſignment, becauſe it was a thing not aſli; rnable at law, 
and here ſeems no equity to ſupport it againſt th e defendants ; 
but as to the jewels, they muſt go te the plaintiffs, for this 
court kept them but as a pledge or caution, ano the property 
was ſtill in the wife, and conſequently in the hui band, and here 
no tort or tortious act to diveſt that property, an I turn it into a 
Choſe in action, for the poſſeſſion of the court was not ſuch ; 


and therefore the plaintiffs, as repreſentatives c f the huſband, 
have 
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De Term. S. Mich. 1715. 
\ 
1. Ch. 257. have a right to them likewiſe : and he faid, + the difference be- 


K rams 22 tween a bond, or ſuch like, and a term for years, whereto the 
huſband was entitled in right of his wife, was that, though the 
bond, &c. was merely a Choſe in action, and not aſſignable by 
law ; yet a term for years was only a chattel real, which the 
huſband might aſſign by law without his wife, and ſo he might 
the truſt of ſuch term, and conſequently the money ſecured 


by it. 


Caſe 280. Demandray ver/us Metcalf. 


2 Vern. 691, and 698. 8. © 1 Eq. abr. 224+» 4 S. C. Cilb, Rep. 104. 8. C. 1 Ack. 229. 
236. S. C. cited. 


A. borrows HIS was a cafe wherein my Lord Chancellor took 
ons os time to conſider, and be attended with precedents, and 


Jewels; afterward was ſhortly thus: A man borrows 2007. on the pawn of ſome 


ſeveral ſums, for jewels, worth about 600 J. and takes a note from the pawnee, 
each of which he 

gives his note, acknowledging the jewels to be“ in his hands for ſecuring of 
* teu the 200 J.; afterwards the pawner borrows, at ſeyeral times, three 


Jewels : his exe- ſeveral other ſums of money of the pawnee, and gives his note 
cutors ſhall not 


redeem thejew- for each ſum, without taking any manner of notice of the jewels, 
e's without pay- 
ing the money and dies. 


due on the notes. 

9 His executors brought this bill to redeem the jewels, on pay- 
ment of the 200 l. firſt lent thereon, and intereſt; and the only 
queſtion was, Whether they ſhould not likewiſe pay the other 
ſums ſecured by their teſtator's notes before they ſhould be ad- 
mitted to redeem ? And the plaintiffs were to produce precedents, 
that the redemption might be on payment of the firſt ſum and 


intereſt only, but could not find any precedents. 


My Lord Chancellor now gave his opinion, that the plain- 
tiffs muſt pay all the money due on the ſeveral notes; and ſaid, 
ſince there were no precedents to guide him, he thought the 
conſtant maxim of this court ſufficient for that purpoſe, viz. 
that he who will have equity, or comes hither for equity, mu! 
do equity ; and ſince the plaintiff cannot have back theſe jewels, 
without the aſſiſtance of this court, it is reaſonable and juſt he 

ſhould 
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ſhould pay the defendant all monies due to him; for it is na- 
tural to ſuppoſe the pawnee would not have lent him thoſe ſums 
but on the credit of the pledge he had in his hands before ; and 
ſaid, the neareſt caſe he could find that came to this was, the 
caſe of St. John and Holford, 1 Chan. Caſes, y. though he 
agreed that caſe might be diſtinguiſhed from this, being between 
the heirs of the mortgagor and ſureties ; but he ſaid, though the 
reaſon he now gave for his opinion be not mentioned in that 
caſe, as the reaſon 'of the reſolution, yet the caſe would well 
enough have admitted it, and the decree was accordingly ; but 
Mr. Vernon ſaid, if there had been any creditors of the pawner 
by bond, or a commiſſion of bankruptcy out againſt him, the 
defendant muſt come behind them for his debts on the ſeveral 
notes, and could not have tacked them to the pawn, ſo as to 
prefer himſelf before them; but that not being * the preſent 
caſe, my Lord decreed, that if the plaintiff would redeem, the 
time for payment being lapſed, he muſt pay all; and he likewiſe 
declared his opinion, that if the firſt ſum had been ſecured by a 
mortgage of lands, he ſhould not have been admitted to redeem 
after the day for payment was lapſed, without paying likewiſe all 
that was due to the mortgagee on notes, or ſimple contract; 
otherwiſe, if ſuch ſubſequent debts had been ſecured by bond, 


Seal verſus Seal. . 


1 Coke's Inſt, Harg. ed. 20. b. 3 Chan. Cafes, 1. 1 Peer Wms. 290. S. C. Brown's Rep. 170. 


Fearne's Cont. Rem. 345 to 384. 


N this caſe, a man being ſeiſed of a good real eſtate, and A geviſe of aper- 


ſonal eſtate to 

O one in tail, re- 
mainder over, 
the remainder Is 


alſo poſſeſſed of a conſiderable perſonal eſtate, and having 
an intention to ſettle and ſecure both in his name and family, does 


42¹ 


3 Atk. 630. 


Caſe 281. 


by his will, in writing, after ſeveral legacies and bequeſts, give yoid. 


and deviſe all the reſt and reſidue of his real and perſonal eſtate 
to the plaintiff, and the heirs male of his body to be begotten, 
tor ever; and for want of ſuch iſſue, to the defendant, and the 
heirs male of his body to be begotten, for ever; with like re- 
mainders over to ſeveral others of the ſame name ; and makes the 
detendant his-executor, and, dies. 
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And now this bill was . to 5 an account of the 
perſonal eſtate, and that the plaintiff might enjoy the ſame to 
his own uſe abſolutely, the remainder over being void ; and the 
defendant brought a croſs bill, upon pretence that there were 
directions in the will to have the whole N eſtate veſted 


323 


mentioned. 


But upon reading of the will, my Lord Chancellor was clear 
of opinion, that theſe directions extended only to ſuch part of the 
perſonal eſtate as was not upon government ſecurity (which 
was about B8oool. or 90007.) ; and for the reſidue, which 


' amounted to about 14 or 15000 J. that was plainly taken no 


422 


further notice of * than in the deviſe above mentioned, of all the 
reſt and reſidue of his real and perſonal eſtate. a 


For the plaintiff it was ſaid, as to that, chat the deviſes over 
were abſolutely void, and the whole veſted in the plaintiff, as not 


being capable of bearing any further limitation, and this point 


i Wms. 145. 
022, 


the defendant's counſel] gave up; but then they inſiſted, that 
the intent of the teſtator appearing to be to continue the real 
eſtate, and the lands to be purchaſed, in the name of the teſ= 
tator, this court would order the ſettlement to be made in ſuch 
manner, that the plaintiff might not have power to defeat the 
remainders; and therefore, that the plaintiff ſhould be only 
made tenant for life, with remainder to his firſt and other ſons 
in tail male, and ſo for the others in remainder; and the At- 
torney General ſaid, the Houſe of Lords had, in a caſe lately, 
made the like proviſion for the” benefit of the iſſue, that they 
might not be defeated by the father. 


+ But my Lord Chancellor faid, it was in a caſe of marriage 
articles, where the intent was plain to provide for the iſſue of 
the marriage; but here the teſtator himſelf has expreſsly given 
it to the plaintiff in tail male; and therefore he thought this 


court could not vary the limitation; beſides, that the defendant 


has a chance for the remainder, if the plaintiff ſhould die with- 
out iſſue before any recovery ſuffered ; and mentioned a caſe, 
where ſuch remainder took place. by the death of tenant in 
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tail without iſſue, before he could compleat a recovery; and. 
therefore ordered a ſettlement in this caſe to be made in the like 


manner, .and the deeds and- writings to be. brought before the 
Maſter for that purpoſe. 


423 
* Howell verſus Price. Caſe 282. 


1 Eq. abr. 270, P. 7. Gilb. Eq, Rep. 106. 8. C. 1 Wms. 291. S. C. 3 Wat, 360. 2 Vern, 
701. S. C. Poſt, 477. 


NE Davids made a mortgage of lands in Vals by & mortgage in 
way of leaſe and releaſe, to one Reynolds, and his heirs, — oy” 
in conſideration of 300 l.; and the proviſo was, that if Davids, 30%. an - 
or his heirs or aſſigns, ſhould, on Michaelmas-day, 1702, or "*ft, upon any 
; : i Mic baelmas- day. 
any Mic haelmas-day following, pay to Reynolds, his heirs or Mortgagor dies, 
aſſigns, the ſum of 300 J. and all arrears of rent or intereſt oboe. 
which ſhould, be then due, then the ſaid conveyance was to — 8 
ceaſe; but in this conveyance was no covenant for payment of nant for payment 
| . . of the mortgage 
the money as ufual, but only a covenant for quiet enjoyment, money, whether 
and that the eſtate was free from incumbrances. Davids pays ** perſonal 


the intereſt of this money during his life, and ſettles the lands rt. Kane : 
themſelves to the uſe of himſelf for life; remainder to Mary, 

his intended wife, for life, for her jointure ; remainder to his own 

right heirs; and after having iflue by his wife one only daugh- 

ter, named Maud, he by his will gives ſeveral legacies, and 

after deviſes in theſe words: Al the reft and reſidue of my perſo- 

nal eflate I give and deviſe to my wife Mary, and my daughter 

Maud, whom I alſo make joint executors, as well to pay my debts, 

as to levy my debts; and dies. Maud the daughter was then an 


infant, and died ſoon after, under age, and without iſſue. 


This bill was brought by the plaintiff, and his wife, who was 
heir at law to Davids, againſt Mary his widow and executrix, 
and againſt the aſſignee of the mortgage, to be let into a redemp- 
ian of the eſtate; and that the perſonal eſtate, in the hands of the 
widow and executrix, might be applied in the eaſe and exoneration 
if the real eſtate, for the bencfit of the widow and heir at law. 


But my Lord Chancellor thought this a quite different caſe 2 2 Atk. 
from thoſe wherein ſuch directions have been given; and faid, *? | 
# Dd 2 that 
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that there being no covenant for payment of money, there was 
no contract at all between * them, neither expreſs nor implied, 
nor would any action lie againſt the mortgagor, to ſubje& his 
perſon, or compel him to pay this money; but this was in na- 
ture of a conditional purchaſe, ſubject to be defeated on pay- 


ment by the mortgagor, or his heirs, of the ſums ſtipulated 


between them at any Michaelmas-day, at the election of the 
mortgagor, or his heirs ;- ſo that here was an everlaſting ſubſiſt- 


ing right of redemption, deſcendable to the heirs of the mort- 


gagor, which could not be forfeited at law like other mort- 
gages, and therefore there could be no equity of redemption, or 
any occaſion for the aſſiſtance of this court, but the plaintiffs 
might even at law defeat the conveyance, by performing the 


terms and conditions of it, which were not limited to any par- 


ticular time, but might be performed on any Michaelmas- day to 
the end of the world; and ſince here was no covenant or con- 
tract, either expreſs or implied, to charge the perſonal eſtate of 


the mortgagor, he thought there was no reaſon to lay the load 


of this debt upon that which was given to other perſons; and 


although Maud, who was joint. executrix with the defendant, was 


alſo heir at law to the mortgagor, yet he did not think her 
moicty of the perſonal eſtate ought to be applied towards diſ- 
cumbering this eſtate, but muſt go to the defendant as the ſurviy- 
ing reſiduary legatee; and for the expreſſion in the will concern- 
ing the payment of his debts, that being coupled with the other 
words, whom I make joint-executors, as well to pay my debts, as t0 
levy my debts, ſhews that he meant ſuch debts as belonged to the 
office of an executor, which this did not, there being no remedy 
againſt them, for want of a covenant for that purpoſe, and it 
was at the election of the heirs of the mortgagor for ever, 
whether they would redeem this eſtate or not; but he agreed, 
if a redemption were now to be of it, the defendant having the 
eſtate in jointure for her life, muſt pay one third, and the plain- 
tiff, the heir at law, the other two thirds of the principal mo- 
ney, and that in the mean time the * defendant muſt keep down 
the intereſt of it: but there being ſome other points in the 
caſe, which required a further diſcuſſion, and might be properly 

triable 
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triable at law, my Lord made no decree, but ordered them to 

ſearch for precedents. I Nate ; It was faid to be a common prac» 1 Vid. 2 Atk. 
N 3 363. 

tice in Wales to make mortgages in this manner, with deſign 

to keep the eſtate for ever in their own family f. 


White ver/us Thornborough & al. | Cal 283. 


Ante, 276. 2 Vern. 702. and Gilb. Eq. Rep. 107. S. C. 1 Eq. abr. 265, pl. 3- 2 Eq. abr. 714, 
pl. 2. Gilb. Chan. 250. 


| 17* Fackſon, the plaintiff Mary's father, being ſeiſed in fee Where a court 
of a freehold eſtate, and alſo of a copyhold eſtate, and hav- ed 

ing married an orphan of the city of London, does, after mar- articles into exe- 

riage, (in conſideration of 17001. which was her portion, and 2 —2 

was but then paid him, by indenture the 1ſt of October, 1678) e 

covenant with the Chamberlain of London, and another per- 

ſon, to levy a fine of the freehold eſtate, to the uſe of himſelf 

for life; remainder to the uſe of Mary his wife for life, for her 


jointure ; remainder to the heirs male of his body, on the body 


of the ſaid Mary to be begotten, with remainder to his own 
| right heirs ; and by the fame indenture covenants to ſurrender 
| the copyhold eſtate to the ſame uſes: the copyhold was not ſur- 
; rendered, nor was any fine ever levied of the freehold. After 
: this he had iſſue by his ſaid wife, Abraham his only fon, and 

Mary his only daughter, the wife of the now plaintiff, and died. 

After his death, Mary his widow brought a bill, and had a 
decree to hold and enjoy the eftate during her life. Abraham 
[ her ſon contracted debts to the value of 14007. for which the 
0 defendants became his ſureties; and for the better ſecuring the 
; payment of thoſe debts, Abraham does, by indenture, in Auguft, 
y 1714, covenant to levy a fine of his freehold eſtate, to the uſe 
t of Mary his mother, who was then living, for life ; remainder 
; to the defendants for 500 years ; remainder to himielf in fee 
„ and the truſt of the term was declared to be for payment of 
e the 14007, and intereſt,“ with a covenant for further aſſurance; 426 
- and at the ſame time Abraham ſurrenders his copyholdlands to the 
- ſame uſes: after this, Abraham makes his will, and thereby de- 
n viſes all his freehold and copyhold lands to the defendants, for 
e 


On the equity reſerved after the trial of an iſſue directed by the court, his Lord- 
y Kip decreed in favour of the heir. 1 Wms. 294+ (n.) and Polt, 477. 
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+ 2 Vezey, 18. 
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the better indemnifying them againſt the ſaid 1400 J. and inte. 
reſt, and makes them executors, and then goes a voyage into 
the Zoft-Indies, where he died without iſſue, leaving the de- 
fendant Aune his widow and relict. No fine was ever levied by 
him of the freehold eſtate purſuant to the ſaid indenture ; and 
Mary, the plaintiff's mother, being dead, the plaintiffs brought 
this bill for a diſcovery of writings, and an account of the 
rents and profits of the real eſtate, as belonging to the plain. 
tiff Mary; and that the defendants might likewiſe be. obliged 
to ſurrender back the copyhold eſtate, as belonging to the 
plaintiff. 


My Lord Chancellor Harcourt decreed accordingly, faving 
only the defendant Anne's dower out of the freehold eſtate z and 


the reaſon of his decree was, that he took the firſt indenture to 


be only in the nature of articles for a ſettlement ; and that if a 
bill had been brought to have carried it into execution, the ſet. 
tlement would have been ſo as to have made both the ſon and 
daughter purchaſers of the reſpective remainders; and as to the 
copyhold, that being to be entailed by the articles, could not af- 
terwards, by a bare ſurrender, be defeated, without a particular 
cuſtom had been found to have warranted it. From this de- 
cree the defendants now appealed. 


For the plaintiffs it was argued, that they were purchaſers 
under the firſt ſettlement made by the father, in conſideration of 
17001, portion paid; + that though this deed was executed after 
marriage, yet the portion being paid at the ſame time, it could 
not be looked upon to be voluntary, but would be as effectual 
as a ſettlement made before marriage, and ſo it has always been 


held where the portion was paid at the time of making the ſet- 


tlement; that if the fine had been levied purſuant to this deed * of 
covenant, there had been no queſtion but it had been an effectual 
ſettlement, and then Abraham the ſon being tenant in tail, his 
covenants to levy a fine could not have bound his iſſue, much 
leſs the plaintiff Mary, who claimed as a purchaſer, by way 
of remainder, as heir of the body of her father ; that though 
no fine were levied, yet in a court of equity it was to be 

ir looked 
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looked on as the ſame thing, and there is no doubt but if a 
bill had been brought by the truſtees, in the father's life-time, 
this court would have obliged him to compleat the ſettlement 
by levying the fine ; that the plaintiff Mary was a purchaſer for 
2 valuable conſideration under this ſettlement, and therefore 
ought not to loſe the benefit of it; that as to the copyhold, that 
was actually ſurrendered to the uſes of the firſt deed, and then 
Abraham being tenant in tail thereof, could not, without a par- 
ticular cuſtom for that purpoſe, defeat either his iſſue, or the 
plaintiff, by a bare ſurrender ; and therefore it was prayed that 
the former decree might ſtand, | 


On the other fide it was argued, that the defendants were 
juſt creditors for 1400 l.; that if the eſtate were taken from them, 
they muſt entirely loſe their debts ; that no fine being levied 
purſuant to the firſt deed, the legal eſtate continued till in the 
father, and from him deſcended to Abraham his ſon, and he had 
by his will deviſed it to the defendants; that it was very extraor- 
dinary for the plaintiffs to aſk the aſſiſtance of a court of equity 
to take it from them; that Abraham the ſon was but tenant in 
tail in equity, and therefore, though he did not levy a fine, yet 
that was not material, for a bargain and fale, a feoffment, or 
covenant, to levy a fine by ſuch an equitable tenant in tail, has 
been held ſufficient to bind his iſſue, and ſo it was ſettled in the 
caſe of Allee and Allee, where that point came ſolemnly in de- 
bate ; that though the plaintiff claimed by way of remainder, as 
heir of the body of her father, yet it was ſuch a remainder as was 
actually veſted in the ſon, and if the ſettlement had been perfected, 
he might by his fine have barred not only his own iſſue, but alſo 
the plaintiff, and then his covenant to levy a fine ought in equity 
to have the ſame effet; that as to the copyhold eſtate, there 
could be no doubt but that was effectually veſted in the de- 
fendants ; that there could be no entail of a copyhold, or if there 
could, yet a bare ſurrender by ſuch copyholder has been al- 
ways held ſufficient to bind his iflye, unleſs ſome. particular cuſ- 
tom were found; that a common recovery was needful; and 
therefore it was prayed that the decree might be reverſed, 
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+ vide Wm. But my Lord Chancellor ſaid, he thought if this deed of co- 


the C 
ns venant were to be looked upon only in the nature of articles, holds 
then if a bil) had been brought to have carried it into execution affir? 
in the life-time of the father, the court would have decreed the B 
limitation to have been to the firſt ſon, and the heirs male of his the f 
body, with remainders to the daughters, and the heirs of their fond: 
bodies begotten, the remainder to the heir of the body of the ing j 
father; and in ſuch caſe, though the ſon, by a common recovery, wem 
might have barred the remainder to the daughters, yet they tinct 
would have a chance for it, in caſe no ſuch recovery had been; * 
which ſhews the reaſonableneſs of purſuing ſtrictly the intent of ; 
ſuch, agreements, for the tenant in tail, through ignorance or 2 
forgetfulneſs, may omit to ſuffer ſuch recovery, or he may be pre- _—_ 


vented by death before he has compleated it, and then the re- 
mainder will take place; but he thought in this cafe, from the 
circumſtances of paying the portion at the fame time, and the 
Chamberlain of London being a party, that it was more than 
articles, and ought to be looked on as a ſettlement, though he 
faid it was a very infirm and imperfect one; but taking it as a 
ſettlement, then by the limitations thereof, as they now ſtand, 
though the ſon would have had. beth eſtates in him, and might 
by a fine have barred them, yet his covenant to levy a fine only 
cannot affect the plaintiff, who now derives her title, not under 
429 the fon, but as heir of the body of * her father, per formam 


dont, and is in paramount the eſtate in tail male, which the 
fon took. 


But as to the copyhold eſtate, he ſaid, that could not be looked 
upon -as a fee ſimple conditional (which the counſel for the 
plaintifts contended for, not being able to ſupport it as an entail) 
and that the ſon could not alien it before the condition perform- 
ed by having of iſſue ; for that every body knew copyholds were 
at frit but a kind of tenure in villanage, and, in reſpect of their 
baſe nature, determinable at the will of the Lord, though now 
indeed they have been improved and hardened by time; but, 


+ 2 Vern. 585. prima facie, it mult be taken, + that a ſurrender by ſuch tenant in tail 

705. 1 Atks EY 9 ; | 

. will bind his ſue, unleſs a particular cuftom were found; that there 
F 3 
ought ts have been a common recovery, and that not appearing in 
3 i 
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the caſe, he thought the defendant had a good title to the copy- | 


holds; and therefore reverſed the former decree as to that, but 
affirmed it as to the freehold. 


But note, ſeveral at the bar were diſſatisfied with this and 
the former decree as to the freehold, and thought that the de- 
fendants having the eſtate in law in them by the deviſe, and be- 
ing juſt creditors, ought not to have had this eſtate taken from 
them by the aſſiſtance of a court of equity, and thought the diſ- 
tinction of an infirm ſettlement unintelligible. 


Note likewiſe, in this caſe the defendants themſelves had, by 
their anſwer, plainly confeſſed, that they had notice of the firſt 
deed at the time they became ſureties, and took the ſon's cove- 
nant to levy the fine. 
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Caſe 283. Trott verſus Vernon. 


Ante, 264. 1 Eq. abr. 198, pl. 6. S = 2 Vernon, 708. S. Q@ Gilb. Eq. Rep. 111. T S Gilb. 
Chan. 332. S. C. 1 Vern. 45. 457. 2 Vern. 690. 3 Wms. 91. 358. Cafes temp. Talb. 110, 
2 Vezey, 271. 569. 4 Brown's Parl. Caſes, go. 


— Lord Man being ſeiſed of a real eſtate, and alſo poſſeſſed of 
4 2 in ſome perſonal eſtate, makes his will in writing, and 
N thereby deviſes in theſe words; Imprimis, I will and deviſe that 


J. vi. and deviſe, all my debts, legacies, and funerals, ſhall be paid and ſatisfied in the 


— . df firſt place. Item, I give and deviſe—and then proceeds to diſpoſe 


—_— Ly "fed of his real and perſonal eſtate ; and his perſonal eſtate not being 
in the Hi place ſufficient, the queſtion was, Whether that clauſe in his will 


theſ 1 
amount to a ſhould amount to a charge on his real eſtate for the payment of 


charge on the . > , 
net alin, if the his debts, legacies, and funeral? 


perſonal eſtate is not ſufficient for that purpoſe, 

My Lord Chancellor was clear of opinion that it ſhould ; for 
as to his debts, it was but natural juſtice they ſhould be paid, 
and his perſonal eſtate would have been liable to the payment 
thereof, whether he had given any directions in his will about 
them or not; when therefore he wills and deviſes, that his debts, 
legacies, and funeral expences, ſhall be paid and ſatisfied, in the 
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firſt place, theſe words muſt be intended to give a preference 

for thoſe purpoſes to any other whatſoever ; and ſince he * does 431 
not deviſe his real or perſonal eſtate to any perſon in particular 

for theſe purpoſes, the perſons who come within that deſcription 

muſt be ſuppoſed to be within his view, and it muſt be taken 

as a deviſe for their benefit, preferable to any diſpoſition whatſo- 

ever either of his real or perſonal eſtate, and conſequently both 

of them are made liable thereto, 


Pagett verſus Hoſkins. - Caſe 284. 


Ant? 255. Gilb. Chan. 33%. 8. E. Gilb. Eq. Rep. 111. = = 1 Eq. abr. 50, J. 2 . 
I Vernon, zog 2 Vernon, 61. 118. Caſes temp. Talb. 173+ and 3 WI. 409. 1 Ack. * Le. 
cited. Vid. infra, 434 


Fee M pitcombe being a freeman of London, and having iſſue A freeman of 


two daughters only by a former venter, makes his will, — 


and thereby deviſes 6000 J. apiece to his ſaid two daughters, and 7 gory 
makes his ſecond wife executrix, and dies; the widow, after to them, and 
his death, proves his will; and on a treaty of marriage, to be — — 


and Sir 5 . * - eſtimate it ap- 
had between her r Bennet Heſtins, ſhe gives in an eſti — 2 * 


mate of Mr. Whitcombe's perſonal eſtate, amounting to about perſonaletate, 
at his death, was 


18000 J. whereof 6000/7. being her own ſhare, ſhe had taken 180001. to 
tallies and orders to that value into her own hands, and pro- 680 4. of which 


: the widow being 

poſes to have a ſettlement made on her by Sir Bennet ade. entitled, A. her 
ſecond huſband, 

quate to that fortune, S 
thereof, ſettled a 


jointure of 600 J. per ann. Afterwards a loſs of 12000 J. befel the freeman's eſtate; and though the 
wife was dead, and it was urged that the ſecond huſband was a purchaſer of her fortune, yet decreed, 
that the daughters ſhould have a proportionable recompence out of the 60001, 


Thereupon by articles, reciting a marriage intended to be 
had between her and Sir Bennet Hoſkins, and that it was com- 
puted her fortune upon the account would come out to be 
6000 J. Sir Bennet, in conſideration thereof, agrees to ſettle upon 
her, by way of jointure, 600/. per ann. for life ; and ſhe, at the 
ſame time, makes an aſſignment of the dower ſhe was entitled 
to out of Mr. JWhitcombe's real eſtate to truſtees, in truſt, to 
make good to Sir Bennet any loſs or deficiency that might hap 
pen to the leſſening of her 6000/7, fortune, | 
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The marriage takes effect, and Sir Bennet receiving the 
6000 /. ſettles 6001. per ann. on his wife for life, & purſuant to 
the articles; and it happening afterwards, that a loſs of 12000 1. 
really befel Mr. M hitcombe's perſonal eſtate, this bill was now 
brought by the daughters, after the death of my Lady Hs ind, 
and Sir Bennet, who ſurvived her, againſt the defendant, who 
had taken out letters of adminiſtration to Sir Bennet for an ac- 
count of his perſonal eſtate, and to have a proportionable re- 
compence thereout for their ſhares of the 6000/7. that now, as 


the caſe fell out, being all the perſonal eſtate Mr..J#þitcombe had 


left; and it was decreed accordingly by my Lord Harcourt to 
a general account : but afterwards, on a rehearing, bis Lordſhip 
varied that decree, and directed an account of the perſonal 
eſtate (excluſive of the 6000 J.); from which decree the plain- 
tiffs now appealing to my Lord Chancellor Cowper, 


It was inſiſted upon for the plaintiffs, that they ought to have 
an account of the perſonal eſtate at large; that if they ſhould 


not-have this account; they would be entirely defeated of their 


portions ; that this 6000/7, was all that was left, and Sir Ben- 
net having notice that it was ſubject to an account, ought to 
be affected with it, eſpecially as this caſe is, where he has pro- 
vided himſelf with a recompence, in caſe of any loſs or defi- 


..ciency ; that otherwiſe it would be in the power of any wo- 
man, who was an executrix, to give away all her teſtator's aſſets 


with herſeif in marriage, and fo defeat truſt creditors of their 
debts, the conſequence whereof would be, that none from 
henceforth would run that hazard, and ſo no women would he 
made executors ; that though Sir Bennet is in the nature of a 
purchaſer of this 6000/7. by his ſettlement, yet he appears to be 
a purchaſer with full notice, and therefore his aſſets ought to 


be liable to the plaintiff's ſatisfaction, and cited 4. Vent. 560. 


Hodges and J addingten. 


On the other ſide, it was argued by Mr. Vernon, and others, 
that if an executrix commits a devaltavit, and marries, the hul- 
band ſhall be liable, even at law, during * the cove;ture, to make 


it good, but after her death no ſuit can be- mah malned againſt 
him at law, Whatever fortune he had with her; that in equity 


Noe: 


oO NY * 8 a 


In Curia Cancellariæ. 


indeed it has been held, that any ſpecific aſſets of the wife's teſta- 
tor may be followed in the hands of the huſband: after her 
death, ſo for any thing which he has merely in right of his 
wife he ſhall be liable in this court, ſo far as that extends to 
make good any devaſtavit committed by his wife before marriage, 
but for the fortune at large of the wife, it was never yet carried 
ſo far as to charge the huſband on account thereof after her death, 
eſpecially where the huſband, as in this caſe, was a purchaſer of 
his wife's fortune for a valuable conſideration, by making a ſet- 
tlement on her; that if the wife before marriage had ſold theſe 
tallies and orders to any ſtranger, and waſted the money, the 
plaintiffs could never have come againſt the purchaſer for a re- 
compence ; that the huſband was equally a purchaſer in this 
caſe, and ought not to be affected by this accidental loſs, which 
has ſince happened in Mr. WWhitcombe's aſſets; that if it were 
otherwiſe, there would be no dealing with an executor, and 
where a woman was made executrix, ſhe muſt never expect to 
marry. 


But my Lord Chancellor ſaid, that Sir Bennet Hoſkins taking 
notice in the very articles, that this very 6000 J. was part of her 
firſt huſband's perſonal eſtate, and that too upon an account 
open and unliquidated, he comes in as a purchaſer thereof, ſub- 
ject and liable to that account, and can be entitled to it no 
otherwiſe; he does not take it as a ſtated liquidated ſum, where- 
to his wife was entitled, but as ſo much as upon the account 
might be coming to her; and therefore takes it ſubject to the 
event of that account, and has accordingly provided himſelf of 
a recompence, in caſe it ſhould fall out to be leſs; and there- 
fore he thought, that the ſecond decree, which excluded the 
6000/7. out of the account, was wrong, and that the firſt de- 
cree was right, and ought to ſand, 


+ * But Mr. Vernon ſeemed to be much diſſatisfied with this 
decree, and zpprehended the conſequence of it might be very 
dangerous to perſons who ſhould deal with executors for the pur- 


+ In Mead v. Lord Orreyy.(3 Atk. 240 ·) Lord Hardevicke alludes to the above 
caſe of Papett v. Hoſts, oblerving, © Jer ne ground: for Mr. Vernen: dſſatisfaction 
at the decree in that cue. 


Chaſe 


4 


+ 


De Tem 8. Fit 178. 


chaſe of their teſtator's aſſets; but my; Lord Chancellor ſaid, 
that inference could not be made from this decree, which was 
founded whally on the circumſtances of the caſe. 

Note; A cafe was cited, when this Chancellor had the ſeal 
before, where an executor being poſſeſſed of à term for years in 
right of his teſtator, and being indebted to one in a ſum of 
money on his own account, agreed with his creditor for the fale 
of this term, and that the debt ſhould be diſcounted out of the 
purchaſe-money; and yet, upon a bill brought againſt him by 
the creditors of the teſtator, he was not allowed to fink his 
own debt, but was decreed to pay the money, becauſe he pur- 
chaſed with full notice; that this was a teſtamentary eſtate, and 
nothing came into the executor's hands as an equivalent for it, 
to make up the quantum of the teſtator's aſſets, 
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Gilb. Chan. 319. 
18 Viner (Par- 
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Stanhope verſus. Thacker. Caſe 285. 


Ante, 338. 8. P. 
6 Thacker, the father of Gillert Thacker his ſon, on the Pacher and fon, 


marriage of the ſon, by indentures of leaſe and releaſe, in os theſon's mar- 
| . x _  riage, by leaſe 
the year 1670, conveyed certain lands to truſtees and their heirs, and releaſe, con- 
. 22 lands to 
to the uſe of Gilbert the father for life; then to Fane his wife troftees and 


for life; remainder to Gilbert the ſon for 99 years, if he ſhould — Po 


ſo long live ; remainder to truſtees and their heirs, during his father for life; 
remainder to his 


life, to ſupport contingent remainders; remainder to the in- wife for life; 


tended wife for life, for her jointure ; remainder to the firſt — — — 


and other ſons of that marriage, in tail male ſucceſſively; re- dh — 
. b re- 

mainder to the daughter and daughters of that marriage, and mainder to truſ- 
| tees during his 


the heirs of their bodies, till. they ſhall, out of the rents, iſſues, life, to ſupport 


and profits of the ſaid premiſſes, have raiſed and received the — = 


ſum of 3000 J.; and after the ſaid ſum raiſed, or in caſe there be mainder to the 
ſon's intended 
wife for life, for her jointure ; remainder to the firſt and every other ſon of that marriage, in tail 
male ; remainder to the daughter or daughters of that marriage, and the heirs of their bodies, till 
they ſhall, out of the rents, iſſues, and profits, have received 3000 J.; remainder to the heirs of the 
body of the ſon; remainder to the ſecond ſon of the father, and to his firſt and other ſons; re- 
mainder to the right heirs of the ſon, for ever. There were iſſue of the marriage only two daugh- 
ters, who being in poſſeſſion after all the particular precedent eſtates determined, ſuffer a common re- 
covery ; and it was held, that this was no bar of the ſubſequent remainders, the limitation to them 
being only a ſecurity till the 3000 J. was raiſed, 


no 
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no ſuch daughter or daughters, then to the heirs of the body of 
Gilbert the ſon; remainder to Francis * Thacker, the ſecond 
ſon of old Gilbert, and to his firſt and other ſons, in tail male ſuc- 
ceſſively; and fo in like manner to John Thacker, a third fon of 
old Gilbert, and to his. firſt and other ſons, in tail male ſueceſ- 
fively ; remainder to the right heirs of Gilbert Thacker the ſon, 
for ever. 


The marriage takes effect, and they have iſſue only two 
daughters, who being in poſſeſſion after all the other eſtates 
determined which were precedent, ſuffer a common recovery 
to the uſe of themſelves and their heirs; and one queſtion 
in this caſe was, Whether by this recovery the remainders were 
not barred ? | 


And it was argued that they were, becauſe the primary in- 
tention of this limitation was to make them tenants in tail, 
and the raiſing of the 3000 J. was but the ſecondary intention 
thereof; and when they, being ſo tenants in tail, ſuffer a com- 
mon recovery, this bars their eſtate tail, and the remainders de- 
pending thereon ; and for this was cited and relied on a caſe in 
point, Benſon and Hudſon, 1 Med. 108 to 112, and the ſeveral 
caſes there put by my Lord Chief Juſtice Hale, 


But as to this point, my Lord Chancellor was clear of opi- 


nion, both upon the firſt ſpeaking of it, and the next day after, 
that this was but in the nature of a ſecurity for the 30007. ; 
and though the recovery barred the eſtate tail and remainders 
at law, yet the daughters were but in the nature of truſtees, 
after the 3000 J. raiſed, for thoſe in remainder ; that before the 
recovery, they had but an eſtate tail for their ſecurity for that 
ſum ; that now, after the recovery, they had the fee ſimple, but 
ſtill the fame in a court of equity was but a ſecurity till that 
money raiſed; that thoſe in the remainder had the equity 
of redemption in the ſame manner as the perſon who made 
that ſecurity would have had if no ſuch limitation in re- 
mainder had been ; that therefore they might, at any time, 
by paying off that 3000 J. determine the eſtate of the daughters, 
and then the daughters would be but truſtees for them; that 
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® this 3000 J. being to be raiſed out of the rents, iſſues, and 
profits, if the ordinary or annual rents and profits of the lands 
would not raiſe the money in a convenient time to anſwer the 
intent of the ſettlement, which was to provide portions for the 


daughters ; ꝗ᷑ that in a court of equity the ſame might be decreed t 1 Wms. 415. 


to be raiſed by a ſale or mortgage thereof, which were the ex- 
traordinary profits of the ſame lands; and though in this caſe 
the daughters had been in poſſeſſion of thoſe lands for ſome 
time, and received the rents and profits thereof, yet they might 
ſtill ſupply any deficiency in the railing of theſe portions by 
mortgage or ſale, and the rents and profits already received 
ſhould be applied, in the firſt place, towards the intereſt of the 
2000/. and the reſidue received towards the principal, and what 
ſhould fall ſhort to be made up by a ſale or mortgage; other- 
wiſe, if they ſhould be confined to raiſe the 30007. out of the 
annual rents and profits only, they would be eating out their 


portions, and might never have any ſum adequate to the provi- 
ſion intended to them, | 


Another point in this caſe was, whether the remainder to 
the heirs of the body of Gilbert the ſon, and the laſt remainder 
to the right heirs of the ſaid Gilbert, ſhould veſt in ſuch heirs of 
the body, or right heirs dy purchaſe ; for it ſeems the two other 
ſons of old Gilbert were dead, without iſſue, 


And it was argued it ſhould, becauſe Gilbert the ſon taking 
but an eſtate for years, and the remainder being limited expreſfsly 
to truſtees and their heirs, during his life, that the remainder 


muſt veſt in the heirs, or heirs of his body, by purchaſe, he having 
no eſtate of freehold. 


But on the other ſide it was argued, that the ſon joined with 
his father, and therefore it was to be preſumed that the father 
had but an eſtate for life, and that the inheritance moved from 
the ſon, and then it was his old reverſion in him; and upon 


this occaſion were cited the caſes of + Fenwick and Mitford, 2 C. + Fearne's Cont. 
91. * G. Lit. 22 b. and Pibus and Mitford, x Mod. 98. ; that . 


man cannot make his heirs, or heirs of his body, purchaſers, 
without departing with the Whole ſee- ſimple; that here he had 
E e not 
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not ſo done, becauſe having but an eſtate for years, the old eſtate 
for life continued in him, and being coupled with the remainder 
to the heirs of his body, and that to his right heirs, muſt necef. 
farily derive the eſtate to them by deſcent. 


But to this it was replied, that the eſtate being limited to 
truſtees during his life, entirely varied this caſe from thoſe which 
had been cited; that this ſort of limitation was not thought of 
at the time of thoſe other caſes, but was entirely new, and found 
out long after ; that by reaſon thereof he could not be faid to 
have any reſulting or old uſe during his life ; and that it had 

Fearne's Cont. been ſo adjudged in the caſe of 4 Tippin and Ciſuns, by my Lord 
. Juſtice Holt, and all the court, which caſe is reported in 
Mod. 380. though the judgment is not there mentined. 


But this being merely a point of law, and it not appearing 
whether Gillert the ſon had any, or what eſtate, though he 
joined in the conveyance, whether an eſtate tail with a reverſion 


to old Gilbert in fee, or whether he had a remainder in fee, or 
what other eſtate, 


My Lord Chancellor ordered an cjectment to be brought, 
and on a ſpecial finding of this matter, the queſtion to be ar- 
gued and determined-at law ; and faid, that he thought it a very 
nice point. 


Note; The very ſame point came in queſtion before my Lord 


t Ante, 338.— Chancellor Harcourt, in the caſe of f Etter and Howard, but was 
my Vid. 2 Eq. abr. 
„ 7000 6. I not determined. 
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Sympſon ver/us Hornſby. 


HE queſtion in this caſe aroſe upon the will of one To- 


439 


Caſe 286. 


1 Eq. abr. 216, 


mas Addiſon, who having a wife, and only two daughters, E, 0 


7, pl. 6. 


deviſed lands in ſeveral towns to his wife for life, for her join- 2 Vern. 222. 


S. C. Gilb. Eg. 


ture; and afterwards, towards the cloſe of his will, deviſes all Rep. 118. 120. 


his lands, tenements, and hereditaments, in thoſe towns, after 
the death of his dear wife, to his daughter Bridget, and the 
heirs males of her body; and for want of ſuch iſſue, to his 
daughter Jane, (who was his eldeſt, but had diſobliged him by 
marrying improvidently) and her affigns, during her natural 
life; and after her death, to her firſt and other ſons, in tail male 
ſucceflively, with ſeveral remainders over. Bridget dies in her 
father's life-time, leaving iſſue a fon, whom the grandfather took 
to his own houſe, and expreſſed much kindneſs for: afterwards 
the grandfather makes a codicil, which began thus, A codicil to 
be annexed to my will; and by that he gives ſome part of a 
leaſehold eſtate (which by his will was given to his daughter 
Bridget) to her ſon, adds another truſtee for ſome charities 

X E e 2 he 
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440 he had given by his will, and then duly * executed this codicil ; 
but the codicil was not actually annexed to his will, ſo that the 
exccution of that could not amount to a republication of his 
will ; and now the queſtions were, 


1/7, Whether the wife took an eſtate for life in the lands re- 
maining undiſpoſed of by implication ? 2dh%, Whether the ſon 
of Bridget could take at ail ? 


Ante 381, 382. As to the firſt point, the court ſeemed pretty clear that the 
2 wife took no eſtate ſor life by implication, becauſe the implica- 
ater" „ tion which ſhall diſinherit an heir at law muſt be neceſſary; 
rong and ne- : ob ; 

ceſſary implica- and here was no neceſſary implication, though the daughters 


285 were heirs, becauſe it may be intended to extend only to thoſe 
lands which were before expreſsly deviſed to the wife for life, 
that they ſhould not have them till after her death; but for the 
others, they ſhould go to them immediately, and therefore the 
will ſhall be taken diſtributively, according to the cafe of Cock 
and Gerrard, 1 Saund. 180, 1 Lev. 212. 


+ Ploawden, 345 As to the ſecond point, it was argued, that the fon of Bridget 
1 £4. ab.. 215, Id tak ming in thi aſe; that. as in! Pre 1 

pl. 1. S. C. could take nothing in this caſe; that, as in Brett and N.gden's 
1 Wms. 397. 

Fea ne's Cont, 
Rein. 12f.— eitate, ſo in this caſe the words heirs males of her body were 
Vid. 2 Wms, ' pe , A * . R 

2, ml 259. only to expreſs the quantity likewiſe, that is, in the one caſe 
Vid. Patt, . . * — * 0 

in mag. #53* the deviſce was intended to take a fee- ſimple, ſo in this caſe the 


caſe, tne word heirs was only to denote the quantity of the 


Deviſe of lands deviſce was intended to take a fee-tail, and in neither caſe were 
to A. and the R F i DN 

heirs male of his the word heirs, or heirs males of the body, any deſcription or 
body. A. dies 
in the life- ime 
— che 8 caſe of ſuch a deviſe in fee the ſirſt taker might immediately diſ- 
eaving iſſuc; : ; . l : 1 : 

thedeviſe is void, Poſe of and give it away from his heirs, ſo might the deviſce in this 


and the iflue - : : 1. , 
Anno take, Caſe too by proper conveyances ; that this point has been ſettled 


deſignation of the perſon who was to take by purchaſe ; that in 


long ſince in Hartopp's cafe, in Crs, Eliz, 243. ; that this was 

or Oe held clear likewiſe in my | Lord Lanſown's caſe, lately, in the 
2 1 * Xing s- Bench, where my Lord of Bath deviſed lands to Bernard 
ic Mod, 93. Granville, and the heirs males of his body, and Bernard dying 
441 in the life-time of the * teſtator, leaving iſſue male, the teſta- 
tor, my Lord of Bath, afterwards made a codicil, and the wil! 


and 
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and codicil both lying together upon the table, my Lord took 
up the codicil, and ſaid, this was his will, and then publiſhed 
and executed it in the preſence of three witneſſes, and when he 
had done, put both the will and codicil together in a box, and 
yet in that caſe it was held, that this making of the codicil 
was no republication of the will, being not affixed together, 
and then the heirs males of the body of Bernard Granville could 
not take, no more can they in this caſe ; that admitting the 
making ſuch codicil might amount to a republication of the 
will, yet whilſt the words of the will continued as they were, 
the heirs male of the body could not take, no more than a 
grandſon could take, as ſon, by ſuch republication, according 
to the caſe of Steed and Berries, 1 Vent. 341. 2 Med. 313.3 
that a codicil was a diſtinct inſtrument of itſelf, and if the 
making of that ſhould amount to a republication of the will, 
it would entirely elude the Statute of Frauds and Perjuries ; 
that in Lord Lanſdown's caſe, indeed, upon the importunity of 
great counſel, a ſpecial verdict was directed to be found, though 
the court were clear of their opinion as to the point, and that 
caſe was afterwards agreed by the parties; that in 1 Sid. 53. 
78-9. a like deviſe to four daughters was held void for a fourth 
part, by the death of one of the daughters in the life-time of 


: 4 a 1 1 Wms. 534» 
the teſtator ; and ſo was likewiſe the cafe of 1 Pot ham and Bam- and 2 Eq. abr. 
. . 308, C. 123 12. 

field in this court. 8. C. 


| 2 Vern. 209. 62 5. 1 Vezey, 485. 2 Vezey, 626.— centra, 1 Rolls Abr. 618. Cro. El. 403. 
Comyns, 381. 1 Vezey, 442. 492. 3 Atk. 18c, 181. Bacon's Abr. vol. 5. (tit. Wills, 311 to 
513.) Douglas, 716. N. 2. 3 Brown's Parl. Cates, 107. Cowper, 158. 


My Lord Chancellor was clear of opinion, that the codicil in | Makingacodi- 
this caſe could not help them; but he ſaid the conſtruction of mag vgs" 
law in thoſe caſes was extremely rigid and ſevere ; that the teſ- 29 republication 
tator in this caſe moſt certainly meant, that Jane ſhould have ns 
nothing whilſt there remained any iſſue male of Bridget; that 
he would conſider of the will, and if any thing could be found 
to diſtinguiſh this caſe from thoſe which have been cited, he 
would give relief for a moiety ; but if not, * the cafes were too 
ſtrong, and he muſt ſubmit to be bound by them; and afterwards 
gave his decree accordingly, which vid. inf. 452. 

E e 3 Brown 
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A. deviſes lands 
in truſt, after 
debts paid, to 


the body of B. 


father. C. is the 


body of B. but 
not heir general, 
there being a 
daughter of an 
elder brother, 
who is heir ge- 
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Poſt, 589. 1 Coke's Inſt. Harg. ed. 24 b. 26 b. 164 2. John de Mandeville's Caſe, ibid. 26 b. 
1 Eq. abr. 215, pl. 14. S. C. 2 Vern. 729. S. C. Gilb. Eq. Rep. 116, and 137. 


8 Vin. 317. (tit. Deviſe). 14 Viner, (tit. Heir) 
254 to 257. Fearne's Cont. Rem. 109. 146. 5 Burrows, 2615. 2 Blackſtone's Rep. 687. 


IR Edward Barkham being ſeiſed in fee of the lands in 
queſtion, by his will, dated the 19th of January, 1700, de- 
convey the pre- viſes all his eſtate to Sir William M. 
heirs male of pole, and their heirs, in truſt, to ſell the ſame, or ſo much as 
would be ſufficient to pay his debts and legacies; and after 
payment thereof, directed his ſaid truſtees to convey the reſidue 
heir male of the of his eſtate to his couſin Robert Barkham, and the heirs males 
of his body; and for want of ſuch heirs males, to the heirs 
males of the body of Sir Robert Barkham, his great grandfather ; 
and for want of ſuch heirs male, to his on right heirs for ever; 
neral. Whether and gave to his ſiſter, Mrs. Newcomen, 20001, to be put out at 
intereſt by his truſtees during her life, and after her death to be 
paid to her eldeſt fon ; but if no ſon, then 1000/7, was to go to 
take as heir male her executors or adminiſtrators, and the other 10007. to his ſaid 
couſin Robert Barkham, or his heirs male ; and after ſome other 
legacies, gives all the reſidue of his perſonal eſtate to his ſecond 
ſon Robert Barkham, and made him ſole executor ; but if it hap- 
pened that the ſaid R:bert was not in England at the time cf 
his death, then he made the ſaid truſtees executors in truſt for 
him till he ſhould return; but in caſe the ſaid Robert ſhould die 
before he returned, then he made his heir male ſole executor, 
and gave him all his perſonal eſtate, and ſoon after died with- 
out iſſue, Robert Barkham, the couſin, died without iſſue in 
Spain before the teſtator ; and now the queſtion aroſe upon this 
will, Whether Edward Barkham, who was heir male of the 
body of the great grandfather, or Mrs. Newcomen, who was 
ſiſter and heir of Sir Edward Bartbam the * teſtator, and 
likewiſe heir general of the great grandfather, had the better 


2 Wms. 1. 


title ? 


+ Generally reported under the name of Newcomen v. Barkbam. Vid. poſt, 461. and N. 
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+ Brown verſus Barkham. 


1 Str. 35 S. C. 


ngberd and Dymoke Wal. 
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It was argued by Sir Thomas Poruis, that Edward being living, 
and no notice taken of him, it was plain the teſtator never in- 
tended he ſhould have it in the fame manner with his brother 
Robert; that the 2000/, was only a recompence for the preſent 
deviſe of the eſtate tail to Robert, and not to be carried as a 
recompence throughout to the laſt remainder ; that that was only 
to go to thoſe who fully came within that deſcription; that the 
word heirs is either to denote the perſon who is to take, and 
then it is vice nominis, or it is to expreſs the quantity of eſtate 
that is to paſs, and Hob. 31. he that will take as heir male by 
purchaſe, muſt not only be male, but heir too; and ſaid, the 
principal caſe of Cownden and Clerk, in Hob. 29, and Mod. 863. 
and the caſe of Ahenhurft, cited at the end of that caſe, were 
directly in point; that without all queſtion it was fo in a limi- 
tation by deeds, and had always been held to be the ſame in 
wills; that in 1 C. Archer's caſe, it was held to be plainly 
a contingent remainder to the next heir male of Robert Ar- 
cher, and not ſuch a deſcription of his perſon as to veſt it 
in him preſently, for then it could never have been deſtroy- 
ed by the feoffment of the father, and 2 Leon. 70. Challoner 
and Bowyer, comes up ditectly to our caſe, and ſhews, that 
the ſame conſtruction has prevailed in a will, as well as in a 
deed ; that in the caſe of Burchett and Durdant, 1 Vent. 334. 
if it had not been for the words now living, it would have 
been a plain contingent remainder, and fo the judges in that 
caſe agreed, and cited the caſe of 4+ Goedright and Cornifh, 
4 Mid. 255. to the ſame purpoſe ; and that in the caſe of 


; . 2 

Beaumont and Long, the words begotten were held equi- 48 — 
| and 368. VI 

Fearne's Cont. 


valent to the words now living, and amounted to a deſerip- 
tion of the perſon; that there was a wide difference between 
the words, and for want of ſuch iſſue, and the words for want 
of his heirs male; that in the firſt caſe, the word iſſue was an 
explanation and * correction of the general import of the 
words heirs of the body, but in the laſt caſe the ſame words 
being ſtill uſed, none could claim who was not compleatly 
heir male by purchaſe; that in this caſe he ſeemed to have 
done with Robert's family, when he had limited it to him and the 

E e 4 heirs 


+ 1 Lord Ray- 


mond, 3. 
1 Salk. 226. 


Rem. 146. 
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heirs male of his body, and that he intended it ſhould go as the 
law directed. | 


Lechmere to the ſame intent ; that the 20007. given to Mrs, 
Al:wcomen, could only be a recompence for the. eſtate tail 
limited to Robert ; that he only poſtponed his heirs for the ſake 
of Robert, and his iſſue male; and whenever they failed, his 
heirs muſt come in; that indeed, of late days, limitations of this 
kind have been carried much farther than in ancient times, but 
he thought they ought not to be carried any farther, for that 
would ſhake a great many ſettlements, and deſtroy the peace 
and quiet of many families ; that the caſe of Burchett and Dur. 
dant was the firſt caſe that made any alteration in the con- 
ſtruction of deviſes of this kind, and ſaid, in Mandevill's caſe, 
Co. Litt. 26 b. it was held quite otherwiſe ; that there was a 
great deal of difterence between a lineal heir male and a 
collateral heir male, and that no caſe had been carried ſo 
far as to let in a collateral heir male, unleſs he was com- 
pleatly fuch ; that in the caſe of f Burchett and Durdant, the 
whole ſtreſs and foundation of the reſolution went upon the 
words now living, which they held to amount to the ſame as 
heir apparent, and yet that caſe was ſtrongly oppoſed, and un- 
derwent a very great litigation ; that in the. caſe of Beaumont 
and Long, the words then begotten were held of the ſame force as 
the words now living were in the other caſe, and that caſe went 
on, and for want of ſuch 1/ſue, which were plainly explanatory, 
and ſhewed, that the word heirs was meant the iſſue of his 
aunt Long; but here it is, and for want of ſuch heirs male, 
which ſtill preſerves the notion of a legal heir; and then to 
take by purchaſe, he muſt be both heir and male, which in this 
caſe he is not; that the * caſe of Cownden and Clert had been 
always cited on theſe occaſions, and was never yet denied to be 
law; that my Lord Hobart in that caſe was clear of opinion, 
that the ſtatute de Donis was only to preſerve the deſcent to the 
heirs male of the body, not to direct their taking by way of pur- 
chaſe ; that in Ci. Lit. 26 b. 164 4. if a man has a ſon and a 
daughter, and the Jands are given to the daughter, and the heirs 
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males of the body of the father, and the heirs females of the 
body of the father, ſhe takes only an eſtate for life, and the other 
limitation is void, becauſe ſhe ought to be both heir and female 


to take by purchaſe, which in that caſe ſhe is not, the brother 
being heir. | 


On the other fide it was argued by Sir Foſeph Fekyll, that 
there could be no ſound reaſon aſſigned for the difference between 
the heir male taking by deſcent, and when he was to take by 
purchaſe ; that at common law, before the ſtatute de Donzs, ſuch 
limitations were taken notice of, and allowed to be good; 
that in a will, the intent of the teſtator, who was ſuppoſed to 
be inops conſilii, was always to be regarded; that in the caſe of 
+ Pybus and Mitford, my Lord Hale was of opinion, that if the + 1 Vent. 372. 
heir male by the ſecond venter could not have taken by deſcent, GENES 
that he might take by purchaſe ; that the caſe of Beaumont and 
Long was a caſe in point for them, though indeed this was a 
much ſtronger caſe, for there the perſonal legacies given to the 
heirs at law were given but once, but here the 2000 J. is li- 
mited to the heir, ſo as in ſome ſort to reſemble land, for it 
was to go to her eldeſt fon, if any, and if not, then to her 
executors, Sc.; that there was no difference between the limi- 
tation for want of ſuch iſſue, and for want of ſuch heirs; that in 
neither caſe could it be carried further than the words of limi- 
tation imported, and fo it was held in Dyer, 171. Frenſham's 
caſe; that the words then begotten, in Beaumont's caſe, would 
be of no weight to direct that reſolution, for my Lord * Coke 


tells us, in his Arſt inſtitute, 20, procreatis and procreandis are 
the ſame. 
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Attorney General to the ſame intent ; that if this had been an 
eſtate tail in Sir Robert the great grandfather, there could have 
been no doubt the defendant would have taken as heir male of 
his body that in this cate the int of the teſtator was Plain 
to exclude his heir general; that he had ſufficiently provided 
for her, by giving her 2000/7. ; that the meaning of the books, 
which ſay, the word heir is not a good name of purchaſe, is 
no more than that it is not a ſufficient deſcription of the perſon 


who 


+ 1 Co. 104. 
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who is to take, but if by any circumſtances he is fo deſcribed 
as to notify who is meant, then it is a ſufficient name of pur- 
chaſe, and fo is the opinion of my Lord Anderſon, in his re- 
port of + Shelly's caſe; that the limitation to the heirs male of 
the body of one who was dead, was gua/; an eſtate tail in the 
dead perſon ; that taking of it in that ſenſe would reconcile all 
the differences, and anſwer all the difficulties that had been ob- 
jected againſt it; and that it was to be taken in this ſenſe, he 
cited 2 Leon. 23. 27. Cro. Eliz. 108-9, Lit. ſe. 30. Cre, 
Car. 24. Hodkinſon and Mood, I Mod. 226. and 2 Mod. 205. 
the caſe of Southcote and Stowell; that this differed from the caſe 
of Cownden and Clerk, for the heirs male were not limited or 
mentioned to be of his body as in this caſe ; and ſaid, the caſe 
16 El:z. at the end of Pybus and Mitford, 12 Vent. was a caſe 
in point for them. 


Mr. Cowper to the ſame intent; he thought the diſtinction 
taken by Mr. Attorney General would reconcile all differences, 
and deſtroy all the fictions of the law againſt them; that it would 
take away all uncertainty in the deſcription of the perſon, and 
carry on the deſcent as the teſtator intended it; that if this 
notion of its being an eſtate tail in the great grandfather were 
but a fiction, yet it might well be made uſe of to deſtroy another 
fiction, which excluded the heir male from taking. 


* Sir Robert Raymond to the ſame intent ; that, generally ſpeak- 
ing, a limitation to the heirs males, or heirs females, of ſuch a 
one, will carry it only to thoſe who are compleatly ſuch ; but 
where there are any words that will amount to a deſcription of 
the perſon, ſo as to ſhew whom he meant by thoſe words, there 
it will be ſufficient, though he be not heir male or female in 
a ſtrict legal conſtruction, eſpecially where the heirs general 
are excluded, as in this caſe, As to the objection, that the 
2000/7. was a recompence only for the loſs of the firſt eſtate 
tail, he ſaid, it muſt be taken as a recompence for the whole ; 
for the defendant Newcomen could no more take under the li- 
mitation to the heirs male of the body of the great grandfather, 
than he could under the firſt limitation to Robert in tail ; and 
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therefore the recompence muſt be ſuppoſed to extend to the 
whole; and cited a caſe of Baker and Wall, in C. B. Paſch. 
4 I. Rot. 1484, that a perſon may take as ſpecial heir where 
the intent 15 manifeſt to exclude the heir general, 


Mr. Vernon to the fame intent; that the will of the teſtator 
was to be obſerved as far as it might be; that it was here in 
the caſe of a truſt which this court had the direction of; that 
they had ſometimes varied from the rules of law, and when they 
had ſo done, the courts of law, from the inconveniences that 
would otherwiſe follow, had come into the rules of the courts of 
equity, as in the ſettlements of terms for years beyond a per- 
ſon's life, and ſo they might in this caſe, 


Mr. Williams on the ſame ſide put this caſe: If a man has iſſue 
two ſons, H. and B., and A. has iſſue a daughter, and the grand- 
father deviſes a rent-charge out of his eſtate to the daughter of 
A. and then deviſes the eſtate to his heir male, no doubt the 
ſecond ſon ſhall take, though the daughter is heir ; and faid, 
they came into this court only to know how the eſtate ſhould 


be ſettled. 


Lechmere, by way of reply, ſaid, that the notion advanced by 
Mr. Attorney General, that the heir male of * the body of the 
great grandfather ſhould be in, guaſi by deſcent from him, was 
entirely new, and was attended with very great inconveniences; 
for then laying Edward Barkham quite out of the caſe, ſuppoſe 
the ſiſter had been dead, leaving a ſon, he would be compleatly 
heir and male too, and yet he could never take, becauſe derived 
through a female; and if Edward Barkham was to bring a 
Formedon in this caſe, he could not lay the £fþlees in his great 
grandfather ; and cited Litt. ſect. 30. and my Lord Cz#e's opinion 
thereon, and the caſe of Mandeville there cited. 


Lord Chancellor, This will is perfectly executory, a con- 
veyance is {till to be made, and they come into this court to 
direct the manner of it; ſuppoſe Edward had been heir and 


heir male of the body of the great grandfather, the conveyance 
could 
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could never be made in the very words of the will, for then 
he could not take at all: it is like the caſe of marriage articles 
for ſettlement of an eſtate on the huſband, and heirs male of 
his body ; yet when they come into this court for a ſpecific 
execution, the court models the ſettlement fo as to make it ef. 
fectual, and will give the huſband but an eſtate for life. The 
ſpecial heir male in this cafe was certainly within the teſtator's 
intention to take; but as it had been ſo ſolemnly argued, he 
would take time to look into the books before he would give 

Vid. Poſt, 461. his opinion; but ſaid he was ſtrongly of opinion for Edward 
the ſpecial heir male, and thought that the ſettlement ought 
to be made to him, and the heirs male of the body of the 
great grandfather. 


449 


Caſe 288. * Lord Pawlet verſus Parry. 


2 Eq. abr. 369, c. 1.5. C. 497. 514. Viner's Abr. (tit. Charge) 461, pl. 16. S. C. 1 Vernon, 
411. 2 Vernon, 228. S. P. 3 Wms. 323. 1 Vezey, 500. the land charged. contra 
2 Wms. 187. 5 


A man makes 


man r HE defendant's father, by his will, in 1702, deviſes as 
— follows: As to the diſpoſal of my eſtate, I give and 


ner: As to the i ' 2 
ailpocal of my deviſe the ſame as followeth ; and then he deviſes ſeveral lands, 
worldly eſtat,1 of about 400/. per ann. being the bulk of his eſtate, to his ſon 


give and deviſe . . . i 
oa v4 Vi Charles, the defendant, who was his heir, and to the heirs male 


gives his lands to - . ol 8 | 
viper map of his body; and for want of ſuch iſſue, to three other of his 
wi _—_— ſons, in tail male ſucceſſively, with remainder to his own right 
O nas ree other 8 0 5 

ſons in tail, and heirs; then he gives ſome copper mines, and other eſtates, to 


deviſes copper . a 1 
mines and other his ſon Charles, in truſt, to be fold for the payment of his debts; 


eftates co his and after gives to his dau : * 
bn giv ] ghter (with whom the plaintiff had 
ſold for payment intermarried) 30 J. a year till ſhe ſhould attain her age of 12 


of his debts, and . : 
vives his daugh- Years, and after 50 J. a year till ſhe ſhould be married, and 


ter 1 c00 J.; there e 2 . . . „ 
a rink ber. gives her 1 500, marriage portion, to be paid her by his ſaid 
ſonal eſtate ſuffi- ſon Charles within three months after ſuch marriage; makes 
client to pay this, . 7 ' . R n 

legacy, whether his fon Charles executor, and dies; and this bill was now 


al eſtate, ! p 1 

_ e 2 brought to ſubject the real eſtate, in the hands of the defendant 

_—_— wo Charles, to the payment of this legacy: it was agreed that there 
e charge E . 

therewith? was no expreſs Clauſe in the will to that purpoſe, 
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It was argued, that there were words tantamount; that he be- 
gins with the diſpoſal of his eſtate, which muſt be intended all his 
eſtate, as well real as perſonal ; that the word eſtate more pro- 
perly denoted his real eſtate than his perſonal ; that this legacy 
was expreſsly deviſed to be paid by his ſon Charles, who had 
both his real and perſonal eſtate; and therefore, in defect of 
one, the other muſt ſtand charged in his hands to make it up; 
that it was in behalf of a daughter, who would otherwiſe be 
unprovided for ; and though the eſtate was deviſed to his ſon 
Charles in tail, yet that could make no difference, for it was a 
charge that run along with the eſtate, and bound it, in whoſe 


hands ſoever it came; and they * cited a cafe between + Glentley 41Vernon, 411. 


an Pelham the 19th of December 1686, and a caſe of Sherwogd 
and Shenwood at the Rolls. 


On the other ſide it was argued, that here was no intent to 
charge this eſtate with the payment of this 1500 J.; that if it 
ſhould be ſo taken, the deviſe to his ſon Charles in tail muſt be 
ſole, for he muſt ſuffer a common recovery, and make himſelf 
tenant in fee, in order to raiſe it; that this would entirely de- 
troy all the remainders to his other ſons, and fo fruſtrate the 
deviſe to them, which he could never be ſuppoſed to intend 
by this deviſe of 1500/7, to his daughter, being all in the ſame 
will; that the cafes wherein ſuch charge had been allowed on 
lands, were where the charge was expreſsly mentioned in the 
fame clauſe, as a deviſe to his ſon in tail, deſiring him, or to 
the intent, that he ſhould pay his legacies ; that it could not be 
pretended thoſe lands were charged to the payment of his debts, 
for he had made an expreſs prov.iion for them out of another 
part of his eſtate ; that if he had intended to have charged his 
lands with this legacy, he would have made an expreſs deviſe 
for that purpoſe ; and that no caſe had ever been carried fo far 
as was now contended for, 


Iy Lord Chancellor ſaid, thoſe laſt arguments were of much 
raore weight with him than what had been offered on the other 
ſide; that he ſhould defire to ſee the precedents in black and 
white; that they ofcen came out different from what they were 

cited; 


1 
JP 
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cited ; that there was a ſort of inclination in each fide to make 
the precedents generally ſpeak for. them ; that he did not ſpeak 
this by way of cenſure, but commended it as the beſt means 
to come at the juſtice of a cauſe, becauſe there were learned 
men on the other ſide to ſet them right; that unleſs the pre- 
cedents were very ſtrong, he could ſee no reaſon to charge the 
lands in this caſe, and therefore ordered them to be ſearched; 
but in the mean time ſent it to a Maſter to take an account of 
the perſonal eſtate, to ſee if, on a probable computation, there was 

451 ſufficient of the * perſonal eſtate, at the making of the will, to 
have anſwered the legacy. 


Caſe 289. Wainright ver/us Bendlows. 


Oilb. Chan. 313. 1 Eq. abr. p. 12. 271. Ante, 2, 101. 423. 2 Vern, 718. S. C. Vid. + Brown's 
Rep. 145, 454 to 467. 2. . Ce 

Where the teſta- Man by his wil! deviſed all his fee-farm rents in the county 
tor makes a par- . . , 
— of Northumberland to two truſtees, and their heirs, in 


_ 7 = _ truſt, to ſell for payment of his debts, and the refidue of the 


payment of his money ariſing thereby he deviſes to his two ſons, equally to be 
foal eſtar Pal divided between them; then he gives ſeveral of his goods to 
- wang lableto go along with his eſtate as heir-looms, and deviſes all the reſidue 
of his ſtock, goods, and chattels, to his ſiſter the defendant, 
whom he made ſole executrix : and this bill was brought to 
ſubject the perſonal eſtate, in the firſt place, to the payment of 
debts, in eaſe and exoneration of the real eſtate deviſed for that 


purpoſe, : 


And it was urged, that this was the conſtant courſe of this 
+ 2 Vern. 252. court, and cited my + Lady Gainſborough's caſe; and a caſe of 
Qn and Mor, upon the Earl of Meath's will; and a caſe of 

4 2 Vern. 568. + Chicheſter verſus French. 


+ There are numerous authorities, which might be referred to in affirmance as 
well as denial of the queſtion, reſpecting the doctrine upon this ſubject: it may 
not be improper to remind the reader, that the moſt material caſes are thoroughly 
recognized in the modern caſe of Mayer v. Duke of Ancaſter, Brown's Rep. 454. 
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On the other ſide it was argued, that here was an expreſs 


1 


great deal of difference between a bare charge on his real 
eſtate for payment of his debts, as by a deviſe of a term 
thereout for that purpoſe, and the caſe in queſtion; that here 
he had given his lands out and out, and had parted with them 
for ever, ſo that he never intended any of them ſhould remain 
in his family; that theſe lands were now to be looked upon as 
money, and conſequently, in a court of equity, were part of his 
perſonal eſtate, and ſo had been held in Roper and Ratcliff”s caſe 
upon the popiſh act of 11 V. 3. about two years ago, and 
other caſes; that the reſidue of his goods, chattels, and ſtock, 
muſt be intended the reſidue of thoſe which were not ſpecifically 
deviſed as heir-looms ; and 1 Lev. 203. there is an expreſs dif- 
ference between a bare charge on his real eſtate, and where 
it * is deviſed, as in this caſe, to be fold for the payment of 452 
his debts. ; 


My Lord Chancellor was clear of this opinion, and decreed, 
that the perſonal eſtate was not liable to the debts in this caſe. 


Sympſon verſus Hor nh Caſe 290. 
KL oy a 4 Fug *, Z « eu ee 
Vid. Ant?, 439. 
M * Lord 8 having taken time to 1 of If a man by 


this caſe, did now deliver his opinion; by which it ap. will impowers 
his wife to 
peared, that the teſtator by his codicil had given his perſonal diſpoſe of his 
ſonal eſtat 
eſtate to ſuch uſes as his wife, with the conſent of his truſtees, 95 


| ſhould direct; and the wife had taken upon her to diſpoſe of it r 


tees, the wife, 
by her will, without any ſuch conſent, which my Lord Chan- without lach 


conſent, cannot 
cellor ſaid was a void diſpoſition, and the teſtator, as to that, by her will de- 


ſ d 
muſt be ſaid to die inteſtate, ab initio, * ordered a diſtribu- wo 
bution accordingly, huſband, as to 

that part, is dead 


inteſtate, 


As to the other points, he was of opinion, that the wife 
took no eſtate for life by implication, for he had, in the fore- 
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going part of his will, deviſed ſeveral lands to her for life, for 
her jointure, and in full of all claims and demands whatſoever, 
both in law and equity; and when he after deviſes, after the 
death of his wife, all his lands, tenements, rents, reverſions, 
profits, and hereditaments whatſoever (not before diſpoſed of) to 
his daughter, &c, this ſhall be taken diſtributively, that is to 
ſay, all the lands which he had before given his wife, to go 
to his daughter after her death, and all other his lands, not be- 
fore deviſed, to his daughter immediately; and to make any 
other conſtruction on theſe general words would be abſurd, 
when he had before, in ſuch full and expreſs words, provided for 
his wife beſides; that in no caſe an heir at law is to be diſin- 


herited by implication, unleſs it be 1 which in this . 
it is not. 


| * And as to the other point, he ſaid, he looked into the books, 


Ambroſe and found it already ſettled, that Bridget dying in the life-time 


of the teſtator, the heirs male of her body could not take by 
purchaſe, for theſe words were inſerted to expreſs the quantity of 
the eſtate ; but if this were perfectly res zntegra, he thought it 
plainly the intention of the teſtator, that Jane ſhould not take 
till there was a failure of iſſue male of Bridget, for ſo he thought 
the words, and fer want of ſuch iſſue, fully imported; but ſince 
it had been ſo often reſolved otherwiſe, he was now bound by 
theſe reſolutions, as it was merely a point of law; but ſince it 
was fo, and an heir at law diſinherited as to a moiety, he would 
decree no account of the rents and profits, there being no in- 
fant in the caſe, but left them to their remedy at law by entry 
and ejectment, and ſaid, it would be very unequitable to aſſiſt 
them in this caſe, 


It was afterwards moved for ſome further directions touching 
the diſpoſition of the ſurplus of the perſonal eſtate, and the coun- 
ſel mentioned the caſe of Britton and Vachell, where Mr. Brit- 
ton, having ſeveral children, gave to his eldeſt ſon (who had 
diſobliged him) 10s. and no more, and gave his executor a le- 
gacy, and made no diſpoſition of the furplus ; and it was de- 

creed 
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creed at the Rolls, that the eldeſt fon ſhould be let into his 
diſtributary part with the reſt of the children: but this decree 
was reverſed in the Houſe of Lords, upon the expreſs words of 
the will, which excluded the eldeſt fon from any more than bis 
105.; but the court faid, this was nothing like the preſent caſe, 
which depended on other circumſtances, and accordingly the de- 
cree was ſettled, 
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Caſe 291. ＋ Lord Bernard's Caſe. 


1 Eq. abr. 8.4. and 399 (n.) 2 Eq. abr. 758, p. 7, 8. 22 Viner abr, 523. pl. 11. 
1 Salk. 161. S. C. Gilb. Eq. Rep. 127. Gilb. Ch. 193. 8. C. 1 Wins. 528. 


3 Wms, 267. 3 Atk. 215. 1 Vezey, 264, and 546. Brown's Rep. 167, and (n.) 
A courtof equity I ORD Bernard was tenant for life, without impeachment 


will not only of waſte ; and this bill was brought againſt him by thoſe in 
grant an injunc- 


tion toſtay te- remainder, for an injunction to ſtay his committing of waſte; 
— — and by the proofs in the cauſe it appeared, that he had almoſt to- 
— tally defaced the manſion-houſe, by pulling down great part, and 


facing the man- was going on entirely to ruin it; whereupon the court not only 
Sill rev 5 granted an injunction againſt him, to ſtay his committing fur- 
ne ut ther waſte, but alſo ordered a commiſſion to iſſue to ſix commiſ- 
plight, ſioners, whereof he to have notice, and to appoint three on his 
part; or, in default thereof, the ſix commiſſioners to be named 
ex parte, to take a view, and to make a report, of the waſte 
committed ; and that he ſhould be obliged to rebuild, and put 
it in the ſame plight and condition it was at the time of his 


entry thereon: and it was ſaid, that the like injunctions had 


frequently been granted in this court; and that the clauſes of _ 


without impeachment of waſte never were extended to alloy 


t Vid. Fuzberbert's Natura Brevium, 125. 
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the very deſtruction of the eſtate itſelf, but only to excuſe from 
permiſſive waſte ; and therefore ſuch a clauſe would & not give 4535 
leave to fell and cut down the trees which were for the orna- 
ment or ſhelter of a houſe, much leſs to deſtroy or demoliſh the 


bouſe; and fo it was ruled in my Lord Nettingham's time, 
2 Chan. Caſes, 32. | 


Humerſton verſis Humerſton. Caſe 202. 


2 Vern. 737. 8. C. 1 Eq. abr. 207, pl. 8. 3 Burrows, 1632. 1 Wms. 232. 8. C. Co. 
a Vezey, 568. Gilb, Eq. Rep. 128. S. C. Fearne's Cont, * 392. 8. C. 1 : 


HERE were ſeveral queſtions in this caſe, which aroſe 4. deviſes lands 


upon the will of one Matthew Humer/ton; one whereof was = 4 — 
a 3A , = . ompany, 
concerning his intention to perpetuate his name, for which purpoſe truſt, to convey 


he had given a very conſiderable eſtate to the drapers company, — Wi 


and their ſucceſſors, for ever, upon truſt, to ſettle the ſame on ſuch f t on, 


a one of the name of FHumer/ton, for his life, and, after his death, ſucceſſively, and 
; ſo to their iſſue 

to his firſt ſon for life only, and ſo to the ſecond, and all male, for their 

other his ſons, for life only; and for want of ſuch ifſue, then to her Hu 


another of the name of Humerſton for his life, and fo to his —_—_ 
firſt and other ſons for life only; and for want of ſuch iſſue, the truſtee ſhall 
then to another of the name of Humer/ton ; and fo reckoned up — a 
about 50 of that name, to whom he gave only eſtates for life, 71 4 


with like remainders for life to the firſt and other ſons of each wag 22 
of them reſpectively, as they ſhould become entitled thereto; limitation to the 


and if there were none of that name to be found in England, qo wn _ 
then the truſtees and others were to chooſe out the moſt 
comely young man they could find in ſuch a pariſh, and he to 
take upon him the name of Humer/lon, and then the eſtate to be 
ſettled on him for life, with ſeveral limitations over in the like 
manner, without limiting an eſtate in tai}, or in fee, to them, 


or making any diſpoſition of the fee, 


But both court and counſel held this to be ſuch an affectation 
of a perpetuity, that nothing was ſaid in ſupport of it; only the li- 
mitations for life to the ſeveral perſons in eſſe were held good, 
and a ſettlement decreed to be made accordingly; viz. to the 

firft Humerſton * named in the will, for life; remainder to truſ- 456 
Ff 2 tees, 
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tees, during his life, to ſupport contingent remainders; with re. 
mainder to his firſt ſon, and the heirs males of his body, and ſo 
to the ſecond ſon in like- manner; and for want of ſuch iſiue 

to the others in remainder, ſucceſſively, in like manner: and it 
+ Vid. Wms. was held clearly, that the words, + and for want of fuch ue, in 
54 and 60s. the will, would not raiſe an eſtate tail by implication to the firſt 
Humerſton, who was to take, againſt ſuch expreſs limitations to 
him, for life only. 1 Leon. 256. Manning and Andrews, was 
cited. | 


Caſe 293. Dolman and Smith. 


2 Vern. 740. S. C. Ants, 2. 101. 451. Gilb. Chan. 314. Gilb. Eq. Rep. 128, 2 Eg. abr, 
496, pl. 13. S. C. 


A. directed his IR Thomas Dolman by will, the 5th of February, 17 10, de- 
Feds ge —4 viſes all his houſehold goods and furniture to the defend- 
= _ rent ant Sarab Smith, and 1000/. to the plaintiff Dorothy Dolman, his 
of his real eſtate, p f ef 10 - 
and that his exe- Niece, payable at 25, and likewiſe 500/. to the plaintiff Lewis 


tors ſhould re- , . 
deine che cents Dolman, payable at 25; then he deviſes all his manors, lands, 


nen tenements, and hereditaments, to truſtees, and their heirs, in truſt, 
age of 25 years, for the payment of his debts, legacies, and funeral, and docs by 
and to pay the 

Gone fake will expreſely charge them with the payment thereof; then 


_ bis ne. he directs, that his truſtees ſuall receive the rents and profits of 
phew at 25, and 


— — his ſaid eſtate, till his nephew Thomas Humphry Dolman ſhould 
Aue of his per- a : , 

lonal eftate to his attain his age of 25 years, and thereout to allow him 30 J. per 
nephew. The 
nephew dies an 
wee e ſur- roth, till they ſhould all three attain their reſpective ages of 25 
plus of the per- | 3 * 92 
tonal eſtate not years; then he deviſes the re:idue of the rents and profits of the 
being given to a . ' . . . * 1 
ſtranger, but to ſaid eſtate, together with the faid eſtate, to his ſaid nephew 
9 * Thomas Humphry Dolman, in tail male; remainder to the plain- 
lands were given, tiffs Lewis and Dorothy, in tail male ſucceſſively; remainder in 
cannot be taken . 5 ; ' 
to beexempt like manner to three of the defendants, with remainder to the 
from the debts. 


ann. and 291. per ann. apicce to the plaintiffs Lew¾is and Da- 


right heirs of one of them, who was a ſtranger, and no relation 
to the family; then he deviſes ſeveral things to go along with 
257 his eſtate, as heir-looms; and afterwards deviſes all & the reſt 
and reſidue of his goods, chattels, and perſonal eſtate, before 
unbequeathed, to his ſaid nephew Thomas Hu bry Dalman, and 

8 makes 


G 
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makes the truſtees his executors, and dies. Thomas Humphry 
Dolman dies about a year after, without iſſue, being then of the 
age of nine years only: the plaintiff Mary his mother adminiſ- 
tered to him; and the only queſtion was, Whether the perſonal 
eſtate in this caſe belonged to the adminiſtratrix of Thomas 
Humphry Dolman, exempt from debts, legacies, and funeral ex- 
pences, or if the perſonal eſtate ſhould be applied, in the firſt place, 
towards ſatisfaction thereof, notwithſtanding this expreſs charge 
on the real eſtate for payment thereof? But which way ſoever 
it was taken, it was agreed the ſurplus of the perſonal eſtate 
ſhould be ſubject to diſtribution, between the mother and the 
plaintiffs Lewis and Dorothy. - 


It was urged for the plaintiffs, that he had in this caſe ex- Ant?, 451, and 
preſsly charged his real gſtate with the payment of his debts, legacies, (a- 5 


and funeral expences, and therefore the perſonal eſtate ought to 
be exempt therefrom; that he had ſpecifically deviſed away a 
conſiderable part of his, perſonal eſtate, and that, without queſ- 
tion, was not ſubject thereto ; no more, as it was urged, could 
the reſidue in this caſe, becauſe the deviſing of it by ſuch gene- 
ral words was only to fave the trouble of enumerating particu- 
lars, which if the teſtator had done, that would have made it a 
ſpecific deviſe thereof, and conſequently as much exempt as the 
particulars before deviſed ; that the deviſe was of the reſidue 
before unbequeathed, ſo that every thing but what was before 
bequeathed or deviſed muſt paſs by this clauſe, and no room left 
to confine it only to the reſidue after debts, &c. which, if the 
words had been general, might have been ſuppoſed the intent of 
the teſtator. 


On the other fide it was urged, that the perſonal eſtate was 
the natural fund for paymeat of debts; that if there was no 
clauſe to exempt it, this court had always ſubjected it, in the firſt 
place, notwithſtanding * any deviſe of the real eſtate, for pay- 
ment thereof; that the perſonal eſtate had been made liable in 
this court, where the real eſtate had been expreſsly deviied to be 
ſold for the payment thereof, where the lands being to be fold 
6::t and out, the teſtator could not be ſuppoſed to have any re- 
gard to his heir; that the charging his rea! eſtate in theſe caſes, 
was only in aid of his perſonal eſtate, in caſe that ſhould not be 


FEY ſufficient ; 
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+ Ani, s ſufficient; that the + Heres Fadtus as well as the Heres Natus had 


always been allowed the benefit of the perſonal eſtate towards 

1 hand, 423. ſatisfaction of the debts, in the firſt place ; t that if an eſtate, de- 

— 1 2. ſcended with an encumbrance to the heir, that he ſhould have 
the aid of the perſonal eſtate to diſencumber it. 

& Tweddellv. But to this Mr. Vernon ſaid, that that could be only Share 

—.— deter- there was an expreſs covenant for payment of the money, which 

murrer, Fuly deſcended in point of lien along with the eſtate ; yet by reaſon 

8 covenant, which was perſonal, the executors ſhould be 

bound to diſcharge it out of the perſonal eftate, in the firſt 

place ; but there was no pretence in the world, that if a man 

purchaſed an eſtate ſubje& to an encumbrance, that his heir 


ſhould have aid of the perſonal eſtate to diſencumber it. 


My Lord Chancellor, on the whole frame of the will, was of 
opinion, that the perſonal eſtate was to be applied, in the firſt 
Vid. Brown's place, in eaſe of the real eſtate : Fir/?, | Becauſe there was no ex- 
— — preſs clauſe to exempt the perſonal eſtate, and that had been 
— always the diſtinction taken in this court. 24h, It appears, that 
the heir of this family was not to have the real eſtate till his age 
of 25 years, nay, not ſo much as the rents and profits which 
ſhould actually fall and become due before that age; that the 
teſtator appeared throughout to carry à very frugal intention, 
and therefore would allow his heir no more than 300. a year 
for his maintenance, and that too carried beyond the uſual time 
of his age of 21 years, for he was to be truſted with nothing 
459 more even till his * age of 25 years; and can it then be 
thought he intended indefinitely to truſt him with the perſonal 
eſtate without limitation to any age, ſo that he might ſquander it 
all away, and waſte it as ſoon as ever he came to it? That both 
the real and perſonal eſtate in this caſe were to come into the 
ſame hand, and therefore he could have no ſuch frugal inten- 
tion with regard to the one, and leave it ſo looſe as to the 
other; that if the perſonal eſtate had been deviſed to a ſtranger, 
it might have had another conſideration from the meaning of 
the words before unbequeathed, but here he thought it could not, 
and accordingly decreed the perſonal eſtate to be ſubject, in the 
fuſt place, to the debts and legacies, 
-Onyons 


„ na 0 32. 
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Onyons verſus Tryers. Ciaſe 294. 


2 Vern. 741. S. C. 1 Eq. abr. 407, pl. 1. S. C. 2 Vern. 741. Gilb. 130. 1 Wms. 343. 
S. C. 2 Mod. 258. 2 Atk. 268. 4 Burrows, 2512. 7 Brown's Parl. Caſes, 344+ Cowper, 49s 
and 87. Douglas, 40 f. 3 Wilſon, 497. 2 Blackſt. 937. | 


Man makes his will, duly executed and atteſted according . — 
22 92 
to the Statute of Frauds and Perjuries, and at the ſame teſted by three: 


, 2 0 itneſſes, and 
time, in like manner, executes a duplicate thereof; ſome time \frerwards 


* © makes another 
after, the teſtator having a mind to change one of his truſtees, will of his land, 
orders his will to be wrote over again, without any variation _ _ 

. ail rormer Wulls; 
whatſoever from the firſt, ſave only in the name of that truſ- but this will is | 


tee, and when it was ſo wrote over, he executes it in the mn 


preſence of three witneſſes, and the three witneſſes ſubſcribed ing = 1 
their names, but not in his preſence; after this the teſtator can- amount to @ reve» 
cels the duplicate by tearing off the ſeal, and then dies, and the 1 * 
queſtion now was, Whether this ſecond will not being good as 

a will to paſs lands, ſhould yet be a revocation of the firſt? And 

if it ſhould not, Whether the cancelling of the other ſhould be a 


revocation thereof, within the Statute of Frauds and Perjuries? , 


And it was decreed, that neither the making of the ſecond, 
nor the cancelling of the firſt, was a reyocation thereof, though 


in the ſecond there was an expreſs clauſe, that he did thereby re- 
voke all former and other wills. 


4 * Wherein my Lord Chancellor took this diſtinction; that the 450 
fecond was not intended as an effectual will to paſs the lands to 
the perſons, and in the manner thereby deviſed, and therefore if 
it was not good as a will to that purpoſe, it was no revocation 
of the firſt; and if a man by his will deviſes lands to A. and af- 


+ The ſubſtance of the ſeveral authorities appears to be, that the mere act of can- 
celling doth not effect a revocation, unleſs done anime revecandi. An abundance of 
curious and intereſting information upon this ſubject is to be found in Swinburn, 
$23 tO 539 

t In the deciſion of Gilbert v. Burtenſpato (Cowper, 52.) Lord M. obſerves, that 
the whole queſtion in the above caſe turned upon the act ot cancelling being under a miſ- 
talze, His lordſhip adds, „ there was ſome doubt upon the evidence, whether the firſt 
will was cancelled at all; but Lord Coqvper there ſays, ſuppoſing the firſt will had been 
cancelled, the teſtator did not mean to do ſo, becauſe 2 deviſes in the ſecond will 


are preciſely the ſame as thoſe in the firſt, and to the ſame perſon. He did it therefore 
upon a ſuppoſition that he had executed the latter according to the Statute of Frauds, 
not ævith a deſigz to revoke the deviſes, as to the real eſtate 2 it is clear, therefore, that 
the ground of the determination in that caſe was, its being a cancelling by miſtake, not 
that the firſt will was revived for want of the latter being duly atteſted,” 


Ff 4 ter 


— * " * 0 » 
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ter makes a ſecond will, and thereby deviſes the ſame lands to B. 
if this ſecond will be not good as a will to paſs the lands to B. 
it ſhall be no revocation of the deviſe in the firſt to A. for it is 
plain A. was to loſe only what B. was to gain, and if B. gains 
nothing by the ſecond, A. ſhall loſe nothing that was given by 
the firſt ; but if a man executes a ſecond will, which appears to 
have no other intention than only to revoke his firſt, and to die 

/ inteſtate, though his ſecond be not in all circumſtances duly 
executed as a will whereby to paſs lands, yet it will operate as 
a revocation of the firſt. 


— — 
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And as to the cancelling or tearing of the firſt will, that is 
no revocation of it in this caſe, becauſe that was no ſelf-ſubſiſt. 
ing independent act, but done to accompany or in way of affir- 
mation of the ſecond ; it was done from an opinion that the 
ſecond had effectually revoked the firſt, and therefore he tears 
the firſt as of no uſe; but if the firſt was not effectually re- 
voked by the ſecond, that act of tearing the firſt will not de- 
ſtroy it neither, for though a man may by the Statute of Frauds 
as effectually deſtroy his will by tearing or cancelling it as by 
making a ſecond, when he intends that as a revocation of the 
firſt, yet if it be inſufficient for that purpoſe, as in the princi- 
pal caſe, the tearing and cancelling of the firſt being only in 
conſequence of his opinion that he made good the ſecond will, 
ſhall not deſtroy the firſt, but it ought to be ſet up again in 
this court: and he ſaid he thought this was con(:{tent with the 


15 reſolutions that had been given in 3 Hod. 258. 1 Shower, 8 . 

5 + Swind. 333. + Eggleſton and Speak, and a caſe cited by Serjeant Hooper in 
| 407 C. B. where a man by will gave * lands to A. for life, remainder 
H to B. in fee; and after, by a ſecond will, executed in the pre- 
be ſence of three witneſſes, but not ſigned by the witneſſes in the 
| » teſtator's preſence, he gave the ſame lands to A. again for life, 
8 8 : 

= remainder to C. in fee; this was held no revocation of the re- 

J mainder to Z, notwithſtanding an exprets clauſe of revoking all 

1 former wills; and it was held clearly, that the cancelling or re- 

. voking either of the duplicate or original will is an effectual 

* * yo . - 

7 avoiding of both, they being both but one will, and therefore 
WR: muſt ſtand or fall together, 

Hs | 
7M Brown 
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Brown and Barkham. Caſe 295. 


Anti, 286. S. C. Ante, 34. S. P. 2 contras 
Y Lord Chancellor having taken time to conſider of A. deviſes lands 


this caſe, did now deliver his opinion to the following dab 2 


effect: He put the caſe at large, and then premiſed, that natu- 333 


rally and according to the common unprejudiced reaſon of man- heirs male of the 
body of B. the 


kind, every one, at firſt reading of this will, would be clear of tefator's great 


8 2 , . . . 3 — grand father. Go 
opinion, that the teſtator's intent in this caſe was to give his f their 1 


eſtate to his heir male, and none but a lawyer, or one whoſe of the body of B. 
but not heir ge- 


judgment was biaſſed with the learning of the law, could poſſibly neral, there be- 

underſtand it otherwiſe; but ſince reſolutions of law and de- ing daughter 

crees of equity have from time to time eſtabliſhed certain rules Mo is heir ge- 
geral, yet the 


and artificial modes of property, he thought it neceſſary to con- truſtees ſhall 
convey to C.: as 


ſider ſuch of them as had been cited and made uſe of to diſ- C. would be well 


; | . . - . entitled to take 
prove this natural conſtruction of the will before he gave his e male by 


deſcent, ſo is he 
ſufficiently de- 
ſcribed ta. take by purchaſe. 


The firſt that has been cited is, that he who takes as heir, 
or heir male, cannot take whilſt his anceſtor is living ; for the 
rule is, that nemo eft heres viventis, and this is Archer's caſe, 
1 C. 66.; but that rule makes nothing in the preſent caſe: 
Fir/t, Becauſe here the anceſtor was actually dead at the time 
that this deviſe took place. 24/y, Becauſe here the words of the 
deviſe are * all ſtrictly and literally verified of the perſon that is 462 
to take as heir male when the deviſe took place, and therefore 
nothing can be inferred from that rule to influence the preſent 
caſe; for in Archer's caſe, the words were not all true of him 
who was to take as heir male, for his anceſtor was living at the 


own judgment, 


time when the will took effect, and therefore, according to the 


rule mentioned, he could not take as heir male; but in our caſe, 
the anceſtor being dead, even long before the making of the 
will, the defendant Barkham may trul y and literally be called his 
heir male, and conſequently capable of taking by that name, if 


nothing elſe hinders, 
Another 
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Another caſe that has been cited, is the caſe of /Challojrey ang 


Boyer, 2 Leon, 70.; but that likewiſe is nothing to this pur. 


poſe, becauſe there the eldeſt ſon was living when the remain- 
der ſhould have veſted in the heir of his body, which it could 
not do during his father's life, for during his life he was no 
more heir male than he was heir female: ſo neither is the caſe 


in Dyer 99 a. of any force at all in the preſent queſtion, for 
there the ſon who claimed the remainder was to make himſelf 


right heir both of the body of his father and mother, which dur. 


ing his father's life he could not do; but in that caſe it is ſtrongly 
implied, that if the father had been dead, the ſon ſhould have 
taken as right heir of their two bodies. 


A ſecond objection has been made, that he who takes as a pur. 
chaſer by the name of heir male, muſt anſwer the whole deſcrip. 
tion, that is, he muſt be both male and heir, which the defendant 
Barkham is not; but this is a rule which has no foundation in 
natural reaſon, but is raiſed and ſupported purely by the artificial 
reaſoning of lawyers ; and under this head we may conſider the 
principal caſe of Cownden and Clerk, in Hob. and Afhurſt's caſe, 
Cited at the end of that caſe, and alſo the caſe of + Sterling and 
Ettrick in this court, in all which caſes it is obſervable, 1, 
That the limitations “ were only to the heirs male, not ſaying 
of the body. 24h, Whoever carefully obſerves the manner of 
my Lord Hobart's argument, fol. 32. will find his own opi- 
nion to have been for the deviſe, if it had been made to the 
heirs male of the body, and there ſeems to have ſome miſtake 
crept into the print, in the tranſcribing that part of the caſe, 
which looks otherwiſe; and as to the caſe of Sterling and Ette- 
rick, beſides that there is no mention of the word body, that 
was in the caſe of @ deed, directing a conveyance to his heir 


male, and therefore he thought the decree in that caſe extremely 


right, and ſhould have given the ſame if it had come before him. 


But now none of all theſe cafes do in any fort affect the pre- 
ſent caſe ; for if the reaſon of rejecting thoſe deviſes were good, 


becauſe both parts of the deſcription of the perſon intended to 
take were not true, the fame will be a good reaſon for allowing 
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the deviſe in the preſent caſe, where the whole deſcription is li- 
terally and ſtrictly true; for without queſtion one may take as 
heir male of the body of a perſon deceaſed, who is not heir ge- 
neral of the ſame perſon. 


Firſt, Becauſe the intent of the teſtator is manifeſt, and ap- 
pears at firſt view, who was the perſon meant to take thereby. 
24ly, The diſtinction between taking by purchaſe, and taking by 
deſcent, where the words are the ſame, though it be mentioned 
in books of good authority, yet it ſeems to have no ſufficient 
foundation of reaſon or authority of law to ſupport it, and, if 
it ſhould prevail in all caſes, would overthrow another rule as 
certain and well eſtabliſhed, which is, that a perſon may take 
by purchaſe, if he be ſufficiently deſcribed, though he has nei- 
ther addition of chriſtian or ſurname given him, nay, though 
his chriſtian name be falſe or miſtaken, as appears by ſeveral 
caſes put to this purpoſe in Co. Lit. 3 a.; and if fo, then cer- 
tainly ſuch a deſcription of the perſon as has all the marks and 
characters whereby he may be known, and is defective in none, 
* muſt be ſufficient to entitle him under that deſcription, and that 
is the preſent caſe, for the words here are all true. 


Zaly, They are no more than are true, for Edward Barkham, in 
the ſtricteſt propriety of ſpeech, is heir male of the body of his 
great grandfather, and the books which are to the contrary infer 
to make out their concluſion that the words are not true (which 
ſhews that, if they are, the authority of thoſe books muſt fail) 
and that they are not true they endeayour to prove, by urging 
that the perſon who is to take by ſuch a deſcription muſt be 
both heir male and heir general, for if he fails in either he is not 
the perſon deſcribed ; but this ſurely is no good reaſon, for 
though it be true that the word heir, taken ſingly by itſelf, can 
be true of none but him who is heir general, yet when it is 
joined with the words male or female of the body, they are true 

of him, or her, who deſcends from that body, though they are 
not heirs general, and to ſay otherwiſe is a very diſingenuous 
and unfair way of conſtruing words; for ſuppoſe a man has 
lands at common law, and other lands in Borough Engliſh, or 


ſuppoſe 
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ſuppoſe a man has lands at common law, and other lands in 
Gavelking, and he deviſes his lands at common law to his heirs 


Robinſon's Ca- in Gaveltind, in theſe caſes, if a man ſtops at the word heir, 


velkind, 94. 


465 


or heirs, it is certain the youngeſt ſon in the one caſe, or all the 
ſons in the other, cannot take, becauſe the eldeſt ſon only is 
heir, and therefore this can never be a juſt conſtruction of ſuch 
a will; but now take all the words together, and it is then moſt 
certainly a good deviſe to the youngeſt ſon, who is heir in 
Borough Engliſh in the one caſe, and to all the ſons, who are 
heirs in Gaveltind in the other: ſo in the principal caſe leave out 
the words males of the body, and then no doubt none but the 
heir general can take; but as theſe words were added, to dif. 
tinguiſh him from the heir general, it would be a very unjuſt 
way of wreſting and perverting a man's words, to leave them 
out purely * to let in another whom the teſtator never intended 
ſhould take; and though the addition of thoſe words was purely 
to diſtinguiſh him from the heir general, from hom theſe 
very words were added to diſtinguiſh the perſon deſcribed to 
take, which is all one as to ſay, that though the law allows an 
heir general, or heir ſpecial, two diſtinct perſons, yet none can 
take who is not both heir general and heir ſpecial in one per- 
ſon, which is to confound and deſtroy the very diſtinction itſelf. 


Beſides, here the perſon intended to take is certain and known; 
Edward Barkham, and no other, is heir male of the body of his 
great, grandfather, and the deſcription of him by theſe words is 
correct and perfect, 


4thly, If the words heirs males of the body in the plural num- 
ber are a ſufficient deſcription to convey lands by defcent from 
the anceſtor to the heir male of his body, they are as ſufficient 
to paſs ſuch lands to the ſame heir male of that body by pur- 
chaſe, where the intent of the teſtator appears to be ſo; and this 
is not a conſtruction wrought upon the Statute de Donis, for that 
ſtatute does not determine or meddle with what words are words 
of purchaſe, and vhat not, or how the heir of the body that is 
to take ſhall be deſcribed, nor is there any ſuch diſtinction be- 
tween a purchaſe and a deſcent ariſing upon that ſtatute ; for the 
words 
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words here made uſe of in this deviſe were all at the common 
jaw long before the Statute de Donis, which did not create ſuch 
heir male of the body, for he would have taken by ſuch a deviſe 
at the common law, as ſufficiently deſcribed and known, and the 
ſtatute only confirms the deſcription ; and this he ſaid was the 
principal reaſon of the opinion he was now to deliver, and the 
authorities which have been cited to the contrary do not at all 
come up to this caſe, there being no mention of the word bady 
in any one of them; and as to the opinion of Hob. 32. that the 
words heirs males of the body are not ſufficient words of pur- 
chaſe, where another is heir general, he ſaid, 


* 1/, That that point was not at all neceſſary for the determi. 
nation of the principal caſe there. 24h, From ſome expreſſions 
in that book, it looks rather like a miitake in-the tranſcriber, 
than Hobart's own opinion. 3dly, If it were his opinion, it 


ſeems not to be law, becauſe a limitation to the heirs males of 


the body of a perſon dead before, was ſufficient to veſt in 
them by purchaſe within the ſtatute, and before the Statute de 
Donis; and ſo is John de Mandevill's caſe, Co. Lit. 26. which 
he cited and applied; and ſaid, that the fole difference in thoſe 
caſes was, between a deviſe to the heirs males or heirs females 
generally, and ſuch a deviſe to the heirs males or heirs females 
of the body; and as to Shelley's caſe, 1 O. though the principal 
caſe there, was rather a confirmation of this opinion, for there 
the anceſtor was dead at the time the limitation took place ; 
and for my Lord Cke's report of that caſe, it appears to be only 
his own argument, as he was of counſel in it; and though he 
does indeed lay down the diſtinction between taking by pur- 
chaſe, and taking by deſcent, yet Mray, Chief Juſtice, when 
he comes to ſum up the reaſons of the judgment, he takes no 
manner of notice of that diſtinction ; ſo that it ſeems only to be 
my Lord Ci#e's own opinion, without any authority to ſupport 
it; but then indeed this doctrine 1s again tranſcribed into his 
firſt Inſtitute, 24. and Shelley's caſe cited for it, which is the only 
authority to warrant that diſtinction; for as to the year-books, 
referred to in the margin, he ſaid he had looked into every one 
of them, with all the care he could, that he might go to the 

| bottom 
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bottom of this queſtion, and thoſe books are ſo far from wat. 


4 


limitation only to the heirs males, not heirs males of the body; 
beſides, that he was not in 2/e when the limitation to him was 

457 to take place, * and therefore that caſe can be no ground for 
my Lord Cole's opinion. | 


Another caſe cited to ſupport this opinion is the 37 H. 8. 
Brok. tit. de Donis, ſect. 61. but on looking into that caſe, it ap. 


40. Huſſey's caſe, there is no judicial reſolution on this point one 
way or the other; and Dyer, 347. is only an imperfect report of 
Shelley's caſe: And from the weakneſs of theſe authorities to prove 
the doctrine continued, he took occaſion to obſerve, that there 
was no relying on ſudden opinions, as cited in books, 


+ Ant?, 440. + And for the ſupport of his own opinion, he cited Pollex. 454. 

«a 453 and 2 Ven. 311. Burchett and Durdant al' James and Richardſon, 
#4 which he ſaid was a much ſtronger caſe than this now in queſ- 
| "Wh tion, for there the anceſtor was living, and yet it was held to 
N 1 be ſuch a deſcription of him, as to let him in during the life of 
£ 1 his anceſtor, though that was a diſpenſion with the ancient 
8 maxim of law, quod nemo eft heres viventis; but in our caſe no 
$1 ch maxim of law is infringed ; but the caſe of I Beaumont and Long, 

wi S. C. Fearne's in the Houſe of Lords lately, is ſtill a much ſtronger caſe, for 

; by Cont-Reme 145+ there was not ſo much as the words of the body, yet the heir 
0 i} | was admitted to be ſufficiently deſcribed to take, even in the life 


$4 of his aunt Long, ſo that he thought the obiter opinions of my 
br” Lord Cike and Hobart to be very much outweighed by the au- 
1 thority of thoſe reſolutions. 


Then he cited the caſe of Pibus and Migſord, 1 Vent. 372. 
| | and ſald, that my Lord Hales did not think fit to rely on the 
484 common point of the father's taking an eſtate for life by impli« 


. : | cation, but held the words heirs males of the body of his fex 
E cond wife a ſufficient deſcription to veſt it in the heirs males 
xt of the body of ſuch wife by purchaſe; and though the reporter 


s 41 | L af 


ranting ſuch an opinion, that there is but one of them at all to 
the purpoſe, and that is directly contrary to what it is cited to 
prove, for as to the 9 H. 6. 23, 24. and 11 H. 6. 12. it was 2 


pears to be nothing at all to the purpoſe ; and Bro. tit. Moſme, 1. 


* 


of that C 
with his f 
argument 
fet about 
keir male 
de Donis, 
neral, an« 
the condi 
caſe, that 
ſpecial, at 
trary, but 
for the C: 


for the ſp 


heir gene 
never m 
preſsly gi 
of the ſa 
rity of t 
there, m 
ſtronger 
the laſt 
the law 


Then 
Rot. 14 
manner: 
for ever, 
ſhe to hs 
having t 
leaving: 
went aw 
journme 
ſo that ſ 
liberatio 


ſhew he 


* As 
cited, hi 
fore he 


W SS HF +» 


* 


In Curia Cancellariz... 


Fl 


of that caſe. introduces the argument of my Lord Hales, only... 


with his ſaying, that of that he was not well ſatisfied, yet in the 


argument of my Lord Hales, after he ſeems “ to have profeſſedly F 

fet about confuting that opinion, and takes notice of ſuch _ 
keir male as a ſpecial heir at common law before the Statute _ | 
4 Donis, who was capable of taking diſtinct from the heir ge- 
neral, and what he cites there out of Lit. ſect. 352, of performing 


the condition as near the intent as may be, proves, in the preſent 
caſe, that the ſettlement mult be made to the perſon who is the heir 
ſpecial, and faid he had never met with any one caſe to the con- 


trary, but only the opinions before- mentioned of Cote and Hobart; | 
for the caſe at the end of Pibus and Mitford is directly in point © 
for the ſpecial heir male; and in that caſe he took notice of his © 


heir general, as he does in the prefent caſe, and therefore could 
never mean that his heir female ſhould take it, when he ex- 
preſsly gives it to his heir male; and in that caſe juſtice Vyld was 
of the ſame opinion in that particular, ſo that it has the autho- 
rity of two judges there; and the reaſoning of my Lord Hales 
there, muſt ſurely convince all that heard it, and is much 
ſtronger than the before- mentioned opinions of Cate and Hobart, 
the laſt whereof amounts to no more than that he doubted of 
the law in this point. 


Then he cited the caſe of Baker and Wall, Trin. 8 . 
Rot. 1484, in C. B. where a man made his will in this 
manner: { give to my eideſt heir male, and his heir males 
for ever, all my lands, in ſuch a place, and if there be a female, 
ſhe to have 12.1. per ann. as long as ſhe lives; and the teſtator 
having two ſons, the eldeſt, which was dead in his life-time, 
leaving a daughter, who was heir general, yet the youngeſt ſon 
went away with the land; and that caſe, as appears by the ad- 
journments on the Rolls, was depending for a conſiderable time, 
ſo that ſeems to have been ſettled with great judgment and de- 
liberation; and in that caſe there were ſeveral expreſſions to 
ſhew he never meant that his heir general ſhould take. 


* As to the caſe of Goadturight and Corniſh, which has been 


cited, he faid, it was nothing at all to the purpoſe, and there- 
fore he took notice of it laſt of all. 
And 
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And upon the whole concluded, that the words of this will 
were ſufficient to veſt the eſtate in queſtion in the heirs male 
of the body of the great grandfather; 1/, Becauſe natural rea. 
ſon, common ſenſe, and the intent of the teſtator, call aloud for 
it. 24% Becauſe the arguments to the contrary are now 
brought into a very narrow compaſs and weight. Za, That 
the weight of them, if any, was over-weighed by judicial re. 
ſolutions in much ſtronger caſes: and therefore the only doubt 
now remaining was, how this truſt was to be executed; in con- 
ſidering whereof, he faid, that the limitation to the heirs males 
in the plural number made no manner of difficulty, for ſo was 
Shelley's. eaſe; and when a conveyance comes to be made, it 
mult be to the perſon who is heir male in the ſingular number, 
and the words are better and more ſkilful in the plural number 
than they would have been if they had only been in the ſingular, 
as they. both denote the perſon who is to take, and do at the 
ſame time deſcribe the quantity of the eſtate he is to take, 


And thereupon decreed that the truſtees ſhould execute a con- 
veyance to Edward Barkham, and the heirs male of the body of 
his great grandfather, for in this caſe æguitas ſequitur legem, and 
the conveyance muſt be as near the intent of the teſtator as may 
be, according to the before-mentioned rule of Lit. ſect. 352. and 
a conveyance was decreed accordingly +. | 


+ This caſe came on afterwards before Lord Hardwicke, upon a þill of review, 
when his Lordſhip affirmed the above decree, but upon other grounds, which did 


not coincide with Lord C:eoper's reafors. For the ſatisfaction of the reader reſpecting 


this intricate doctrine, the editor begs leave to refer him to the learned and ingenious 
note of Mr. Hargrave, in his edition of Lord Cotes Firſt Inſtitute (note 3, folio 24 b.) 
where he will find Lord Coke's doctrine, its principles and diſtinctions, and che ſeveral 
authorities and caſes relative to it, thoroughly conſidered, and expiained with the ut- 
moſt clearneſs, accuracy, and judgment; to which is ſubjoined a note of Lord Hard- 
wic tes opinion upon his aftirming the decree of Lord Cœgoper in the above caſe, —The 
editor allo refers the reader to a ſubſequent note in Mr. Hargrave's edition, 164 a. 
in which Mr. H. obſerves, that a cafe had been decided in the Court of King's Bench, 
after three arguments, againk applying the rule rs a will, Wilts ard ctbers v. Palmer, 
5 Burrows, 2615.—In another caſe alſo, which underwent as thorough an inveſtigation, 
the Court of Exchequer, as he had underſtood, re fuſed to apply the rule 2% a marriage 
ſettlement, Evars on the demiſe of Burtorſhawo v. Weſten, determined in a ſpecial 
verdict in Scace. Mich. 1774, or Hill. 1775. The cauſe had received a prior deter- 
mination in B. R. in a cate reſerved in an ejeQment, in which B. was defendant, and 
there the caſe was argued three times. In both courts the judgment was againſt 
Mr. B. The queſtion upon the conſtruction of beirs female of ile body, conndered 
as words of purchaſe, was only a ſecondary point; but whether it was debated or not in 
K. B. he was not then informed, | 
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6 Coke, 16. 2 Eq. abr. 264, c. 8, 9, and 331, c. 4. S. C. Gilb. Eq. Rep. 136. S. C. 9 Mod. 


104+ 1 Wms. 340. S. C. and 246. 487, 2 Vern, 105. 545. 710. 1 Vezey, 111. 201. 2 Atk. 
121. 220. 329. Brown's Rep. 386, Cowper's Rep. 309. 


N this caſe it was ſaid by the counſel, and agreed to by the py a devite to 


court, that a deviſe to all his children and grandchildren children and 
grandchildren, 


extends only to thoſe who were in / at the time when the none can take 


. but thoſe who 
will was made; for then the will ſpeaks, and none born after are in «ſe at the 


are to be let in, unleſs there had been future words in the will, m_— 


to all his children or grandchildren which ſhould be born or be will, unleſs there 


2 : are future words 
living at his death, which ſhew the 


teftator's intents 


+ 1 Vern, 397. Salk. 426. 
+ 24ly, That a grandchild is not, within the cuſtom of London, A grandchild of 


. 0 . - f 
to come in for his father or mother's ſhare, together with- the ue _— 


other children of a freeman; and this has been ſettled by the _ by _— 
preſent Lord Chancellor, t where a deed, by way of proviſion for cuſtom. 

a grandchild, being made by the grandfather, after the fathe1's | 2 Vern. 612. 
dach, in order to introduce him into his father's place, was 
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ſet aſide, as made in fraud of the cuſtom againſt the ſurviving 
children. 


471 
Vid. 3 Atk. 450. 2 Wms. 526. 


Though a free- f 340% The teſtator in the principal cafe being a freeman of 
5 — London, by his will, in writing, declared, that * he had given 
that he had 1000 J. to one, 10001. to another, and ſo to others of his chil. 
children 1000 /. dren, in full of their orphanage. part, by the cuſtom of London; 


given ſome of his 
apiece, in full . R , 8 
of their orphan. yet this very declaration let them in, bringing thoſe ſums into 


2 4 8 FHotchpot, to their full cuſtomary ſhares of the whole: but whe. 
32 ther the ſum mentioned in the will ſhould be taken to be the 
ringing the ad- . 
vancement into whole of what the teſtator had given them, or if the parties 


Hotchpotch, enti- , : 
ile, ben t concerned were at liberty to prove more paid to them, was the 


es — greater queſtion, and the court ſeemed inclinable to let them 
into the proof thereof. 


but whether 
proof will be ad- 
mitted to ſhew that the advancement was more than declared by the father, S.? 


2 Vern. 207. 378. 388. 611. 653. 1 Wms. 97. 3 Wms. 113. Caſes temp. Talb. 124, and 126, 


YA. deviſes go 4thly, A deviſe of 5001. apiece to two of his grandchildren 
apiece to His by name; and if either of them died, their ſhare to go to the 


two grandchil- 


dren by name; ſurvivor; and if they both died, then their ſhares to their mo- 
and if either ot g &* s . l 
them die, his ther: one of them died in the life-time of the teſtator, yet his 


— ſhare went by the expreſs words of this will to the other grand- 
child, and was held to be no lapſed legacy. 


one of them 
dies in the life- | 
time of the teſtator, his ſhare ſhall go to the ſurvivor, and is net a lapſed legacy. 


Caſe 297. 7 Piggot verſus Penrice. 


Ante, 264. ſecis. 1 Eq. abr. 209. 13. S. C. and 211, pl. 22. Caſes temp. Talb. 263, Gilb. Eq. Reps 
30, and 137. 2 Atk. 450. 1 Wilſon, 333. Cowper, 299. and 7 Brown's Parl. Caſes, 467. 


_ = _ points in queſtion were, 1/7, Where the teſtatrix by will 
3 

my niece G. ex- deviſed in this manner, I make my niece Gore (ſince married ts 
ecutrix of all my . a : 

goods, lands, aud Sir Henry Penrice) executrix of all my goods, lands, and chattels, 


chattels, and dies, 
not having any leaſehold intereſt, yet her lands of inheritance paſs not by theſe words. 


4. deviſes wo T HIS was an appeal from the Rolls; and the only two 


+ See the caſe of Ridext v. Pain, 3 Atk. 436. and 1 Vezey, 10. The teſtator 
at the end of his will deviſed as follows: „“ All the reſt, reſidue, and remainder of my 
goods, chattels, and perſonal eſtate, together with my real eſtate, not hereinbefore deviſed, 
I give to my wife, whom I appoint my ſele eæecutrix. It was held, that the words, 
together with my real eftate, paſſed a fee, notwithſtanding they ware accompanied 
with the words, goods, chattels, and perſonal eſtate. 
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whether any, and what, eſtate paſſed in the lands by this deviſe? 
it appearing in the cauſe, that the teſtatrix had no term or in- 
tereſt for years in any lands whatſoever, but an eſtate of A 
ritance in the lands in queſtion. 


The ſecond point was, Where the teſtatrix had made a ſettle- 
ment, with power of revocation, by writing, executed under 
hand and ſeal in the preſence of three witneſſes, not being 
menial ſervants, and ſome time after being indiſpoſed, wrote a 
letter, which was proved and read in the cauſe, ſignifying her 
intentions to revoke thoſe uſes, and deſiring a deed might be 
prepared purſuant to her power for revocation thereof, and ſet- 
tling * the ſame on her niece Gore, whether this ſhould amount 
to a revocation, ſhe dying before any deed was prepared, or any 
revocation actually made ? 


As to the firſt point, it was argued that this deviſe was ſuf- 


| ficient to paſs the lands, and to give the deviſee an eſtate of 


inheritance therein ; that if it were otherwiſe, the word lands 
would be uſeleſs, and muſt be rejected, there being no terms 
or intereſts for years in any other lands ; that if one fays in his 


will, + 1 make ſuch a one univerſal heir, that will paſs not only + — temp; 
his real eflate, but his perſonal eſtate likewiſe ; and this has IF 


been oftentimes allowed, and yet theſe words are as improper, 
and as little applicable to a perſonal eſtate, as the words in the 
preſent caſe are to a real eftate ; that by making her niece 
executrix of her lands, ſhe gave her a power to fell and diſpoſe 
of her lands, and that without queſtion would have paſſed a 
fee; and by this deviſe the lands are made ſubject to the pay- 
ment of debts, and under the controul and management of the 
executrix, in the fame manner as the goods and chattels 
whereof ſhe is made executrix in the ſame clauſe ; and if ſhe 
ſhould have but an eſtate for life therein, ſhe might poſſibly die 
before ſhe were reimburſed out of the rents and profits what ſhe 
had paid for debts, which is the reaſon that a deviſe to one pay- 
ing my debts will paſs a fee. 


As to the ſecond point, it was argued, from ſeveral expreſ- t 5 * 69. 
1 Eq. abr. 345 
p- 14. 3 Salk, 
3 Ack. 156. 


ſions in the letter, that ſhe had a manifeſt intention to revoke 


277. 2 Wms. 227, and 490. 1 Atk. 563, 
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the ſettlement ; that ſhe went as far as ſhe could towards it; 

that ſhe expreſsly gave directions to have a deed prepared for 

that purpoſe, and that the reaſon of its being not compleated 

was her dying ſo ſoon, which was the act of God; that if this 

letter had been ſealed and atteſted, purſuant. to the power, it 

would without queſtion have been a ſufficient revocation: and 

12 Ea. abr. they cited the + Earl of Albemarle's caſe, where a power of revo- 
671, e. 4. S. O. cation was to be in, the preſence of fix witneſſes, whereof 
| three to be peers; yet it was held in * that caſe, that if the 

#73 perſon. were beyond ſea, or under any diſability of having. three 
peers, and purſued his power of revocation in all other circum- 
ſtances, that it would be effectual in a court of equit. 


7 - 


But my Lord Chancellor was fo clear of opinion in both 
points againſt them, that he affirmed the decree without hearing 
the counſel on the other ſide. As to the firſt point, he faid, 
whatever his private opinion might be of the intent of the 
2 teſtatrix to give her mece theſe lands, yet in point of judg- 
* ment he could not, decree for her; that it was a moſt known 
f 4 and, eſtabliſhed rule of law, that an heir is never to be diſ- 
5 9 8 inherited but by expreſs words or neceſſary implication; that 
7 r Rolls abr. here were neither in this caſe; that the word 4 lands was not, 
however, uſeleſs or to be. rejected, for that in all probability 
there might be rents in arrear of theſe lands, and by making 
her executrix of her lands, the rents of thoſe lands would paſs; 
, that nothing certain could be inferred from ſuch à deviſe, and 
"v4 therefore he muſt not break into the ſettled rules of law to 
F ſupport it, 


1 12 £q. abr. 191, 
p58 «6, 8. C. and P. ting herſelf under that reſtraint, in the manner of revocation, to 


prevent ſurprize or inadvertency ; that here was no pretence of 
any obſtruction from the perſons who claimed under that ſet- 
tlement ; that here was nothing more than beſpeaking a revo- 
cation, and the completion of it prevented by her death ; that 
no caſe had ever yet gone ſo far, and therefore it was too hard 
for him, and affirmed: the decree, 


os Fl As to the ſecond point, there might be good reaſons for put- 
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Nite ; The teſtatrix by will gave part of theſe lands to cha- 
ritable uſes, and they were decreed at the Rolls to be good 
as an appointment upon the act of parliament, notwithſtand- 
ing there was no revocation; but that point was not now 
brought in queſtion. | 


N 
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* Hele verſus Bond. Caſe 298. 


E. .. 
2 1 ar. Pra”. . 222 May g. 
1 Eg. abr. 242, pl. 6 l C., YEE b. 1 e, _— 496, pl.'1%, and Dee, = * 1 Ventris, 


* 2 Eq. abr. 671, c. 3. 2 Burrows, 1136. a Vezey, 211, /« fl@r a 


Makes a ſettlement, wherein was a power that he wi gh 8 2 4 


A. from time to time, by deed or writing under his hand and fettlement, with 
power by deed 


7 4 

3 — ——_ 

- 5 ſeal, revoke the uſes thereof, and by the ſame, or any other to revoke it, 
5 


2 


2 


40 


and by the farae 
deed, limit and declare new uſes : in purſuance of this power, derd, "2 any 


© he revokes the old uſes, and by the ſame deed limits new uſes, other, from time 
to time, to 1: mit 


KF without annexing any new power of revocation to theſe "new new uſes be 
e ——xcvokes the ſet- 


'F uſe uſes; afterwards, thinking he had, by virtue of the firſt ſettlement, dement, and 


limits new uſes, 
14, 2 power of revocation, toties quoties, he by another deed revokes eee e 


U the laſt uſes, and again” declafes other uſes of the ſame lands ; Farther pays 
1 , o himielf; he 
N and if he had ſuch power was the queſtion. cannot by virtue 
; of the firſt power limit any other uſes. 


* 


A PLL <v- 
A 


. 


eds 2 


* 
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* 
Q It was agreed he might, in the deed of revocation, have an- fee. 35865 
7 a power of evoking ing the uſes thereby declared, and might 2 Eh Fo 2 


K 
afterwards have have executed that power accordingly ; but in this z 2 a 2 0 


\} caſe there being no no ſuch new power of revocation annexed to Den” 17 ue, 
the new uſes, it was decreed, that his new power of revocation Dos ings”: 

\ ? was executed, and at an end, and by conſequence that the re-, 37). u, 

Mos e. 

2 9 afterwards was without any warrant, and fo the uſes ”” . 

limited upon the firſt revocation muſt ſtand; and this was — 2 e,. 

E. affirmed in the Houſe of Peers, and agreed to be entirely LAS 


new caſe, and was very elaborately argued on both ſides. - 
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3 le — 
Caſe 299. Furſaker and Robinſon. 


1 
2 Eq. abr. 123, pl. 9. S. O. Gilb, Chan. 243. 256. Gilb. Eq. Rep. 139. S. C. 2 Vern, 262, 
Wms. 465. 2 Vezey, 582. ; 


Equity will not NE ſeiſed of lands, which by the cuſtom of the manor 
2 () could only paſs by deed, ſurrender, or admittance, and 
r; ty having a natural daughter, does by deed, in conſideration of 

| Zool. therein mentioned to be paid by the ſaid daughter, grant 
and vonvey thoſe lands to her and her heirs, and ſhe was ad- 
mitted accordingly, but no ſurrender was made of theſe lands, 
as the cuſtom required; and at the foot of the admittance was a 


proviſo, that her reputed father ſhould hold and enjoy thoſe lands 


for his life; and alſo in the deed was a covenant for further 


aſſurance z but for want of a ſurrender, according to the cuſtom 
of the manor, this was agreed to be a defective conyeyance : ſo 
this bill was brought againſt the heir at law to ſupply the defect, 
and to have further aſſurance according to the covenant; and 


whether this court could ſupply it in behalf of a natural daugh- 
ter was the ſingle queſtion, 
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In Curia Cancellariæ. 
It was urged for the daughter, that ſhe was to be conſidered 


as a purchaſer, having paid 300/. for it; but it was ſaid on the 


other ſide, that though the 3004. was mentioned in the deed to 
be paid, yet the plaintiff * could not make any proof that the 
money was paid: it was then further urged for the plaintiff, that 
after her birth, her father had married her mother, and there- 
fore, though ſhe was a baſtard by our law, yet by the law of 
the Spiritual Court ſhe was looked upon as a mulier puiſne, though 
before the marriage ſhe was baſtard eigne, for that, by their law, 
matrimonium ſubſequens tollit peccatum precedens; but of this mar- 
riage with her mother likewiſe ſhe made no proof : then it was 
urged, that ſhe being his natural daughter, he was by the law 
of nature obliged to provide for her; and that this court ought 
to ſupply a defective conveyance intended for that purpoſe, as it 
had done in many inſtances for younger children; and the 
rather, by reaſon of the expreſs covenant for further aſſurance, 
which they came here to have a ſpecific performance of ; and 
that ſhe ought to be looked upon as a purchaſer, and to have the 
benefit of that covenant, | 


On the other ſide it was argued by Sir Thomas Powis, and 
others, that though the reputed father, if he thought her to be his 
child, was by the law of nature obliged to provide for her, yet 
nobody elſe was; that this court was under no ſuch obligation; 
that ſhe was to be conſidered now as a mere ſtranger, and to 
ſupply a voluntary defective conveyance for a ſtranger, againſt 
an heir at law, was what was never attempted before; that ſhe 
was to be conſidered as nullius fila, and could not be con- 
ſidered as a child in any court, and that this court was to 
follow the law in ſuch caſes; that though her father might 
have a great affection for her, yet that was no ſuch affection as 
would raiſe a uſe at law ; that the covenant for further aſſurance 
could net at all help the caſe, where the original conveyance 
itſelf was void; that if a man covenants to ſtand ſeiſed to the 
uſe of a mere ſtranger, and covenants to make further aſſurance, 
this covenant depending on the nature of the conveyance, if 
that be void, the covenant, * which is only auxiliary, and goes 
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along with the eſtate, muſt be void too; that this was a copyhold 
that could not be affected even by a judgment at law, much 
leſs by a covenant that would not bind the heir at law of the 
copyhold ; that in the caſe of + Kettle and Thompſon, in the time 
of my Lord Somers, it was held, that a man was not obliged to 
provide for his grandchildren, as he was for his children, which 
were then ſaid to be in the nature of a debt upon him, and as he 


was obliged to pay his debts, this was a debt of nature, which he 


was likewiſe obliged to pay, but not to his grandchildren ; (but 
my Lord Chancellor ſeemed not to be ſatisfied with the difference, 
and ſaid, by the ſtatute law of 43 Eliz. a man was obliged to pro- 
vide for his grandchildren :) but as to the caſe in queſtion, the 
court was of the fame opinion, for the reaſons before given, and 


? Vid. 1 Wms. diſmiſſed the appeal from the Rolls; 4 and as to the proviſo at the 


Gl. 


Caſe 300. 


Ante, 2. 101. 456. Ant?, 423. S. C. 2 Vern. 701. S. C. 1 Eq, abr. 270, pl. 7. S. C. 139, 


foot of the admittance, it was held repugnant and void, accord- 
ing to a caſe Cro, Car. or Cro. Fac. and the diſtinction taken in 
4 Co, Kite and Quinton. 


Howell and Price. 
of F3-r-p , fol, 


pl. 5. Gilb. Eq. Rep. 106. S. C. 1 Salk. 450. 1 Wms. 291. 347. 2 Wms. 455. 664. 3 Wms. 
58. 4 Viner, 456, pl. 9. 6 Brown's Parl. Caſes, 520. 1 Coke's Inſt, Harg. ed. 208 b. to 209 b. 
Tweddell v. Tweddell, determined upon demurrer Fuly 18, 1786. 


The perſonal 
eſtate ſnall be 
applied in exo- 
neration of the 
real, in favour 
as well of an 
beres fattus as 
an beir at law, 
whether the 
executor takes 
It as executor, 
or it be deviſed 
to him, unl-!s 
there are words 
to exempt it, 


HIS cauſe now came on again to be argued, on ſeveral 
precedents produced, that the perſonal eſtate in the 


hands of the executor, whether it were expreſsly deviſed to him, 
or came to him only by virtue of his being made executor, that 
in both caſes, unleſs there was an expreſs clauſe to exempt it, 
that it ſhould be applied in caſe and exoneration of the real 
eſtate ; and that as well in behalf of a deviſee or heres factus 


of the real eſtate, as of the heres natus, for which the caſes 


cited were Gray and Gray, Chicheſter and Phillips, Hale and Hale, 


and other caſes, 


My Lord Chancellor was now clear of opinion, that the per- 
ſonal eſtate in this caſe muſt be applied accordingly ; for he 
ſaid here was plainly a debt, though it was a * debt of a ſpecial 


§ It is unneceſſary to fate the above caſe of Taveddell v. Troedde!!, as the Reader 
will find it inſerted in Mr. Brozen's Additional Reports of Caſes in Chancery, and 
much more amply and accurately ſtated than it could have bꝛen in this publication. 
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nature, and for which the ſecurity was limited; for on failure 
of payment on any Michaelmas-day, the mortgagee might bring 
his ejectment, and recover the poſſeſſion, which he ſhould hold 
till his debt is ſatisfied, or till payment by the mortgagor or 
his heirs ; and though no action of debt or covenant lay, yet 
fince there was a remedy for it, he thought it clearly a debt; 
and that the deviſe to his executors, as well to pay his debts, 
as to levy his debts, plainly ſhewed his intention to diſcharge 
all his debts thereout; and therefore this being a debt, though 
of a ſpecial nature, muſt be paid amongſt the reſt, though the 
plaintiff was not the immediate heir to the mortgagor, but only 
| the heir of the heir, 


Anonymous, Caſe. 3or, 


Wms. 398. 
IT was held by my Lord Chancellor, that, upon the Statute 5 "Wea 


of Frauds and Perjuries, a judgment {hall have no relation hall have no 
but from the time of the ſigning, not only as againſt purchaſers from the time 
| of the lands themſelves, but alſo as againſt prior judgments en- 2 
| tered in the grand ſeſſions of /Yales, to which that ſtatute does 
| not extend ; and therefore, as objected, the judgment in the 
Comman Pleas, though ſubſequent in time to the other judg- 
ments at the grand ſeſſions, yet if it might relate to the firſt 
day of the term, it would take place of the other judgments : 
but my Lord ſaid, that a man who truſted his money on a 
judgment, was in ſome ſort a purchaſer of the land, as he 
might take out execution, and extend the land itſelf, * and 
therefore it he found no judgment prior, he thought his ſecurity 
good; and that the rule the ſtatute had laid down for the ſafety 
of purchaſers of the lands themſelves, was a good rule to follow 
in the preſent caſe, and the relations were not to be favoured in 
a court of equity, | 


| | * But Sir Thomas Potuis inſiſted ſtrongly, that the ſtatute ex- 479 
| tended only to purchaſers of the lands, and therefore faid, a 
judgment ſhould have the ſame relation ſtill, as it would have 
| had at common law againit a voluntary ſettlement, or againſt 
One 
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one who came to the lands by any conveyance without valu- 
able conſideration; and this was not denied by the court: but 
in the preſent caſe, if the ſubſequent judgment in the Common 
Pleas ſhould have ſuch relation, it would defeat real creditors, 


who truſted to the priority of their judgment, which my 


Lord Chancellor thought ought not to be overthrown by a 
fiction of law. 
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1 D E 48⁰ 
Termino S. Hillarii, 


1717. 


In Curta CANCELLARIA, 


Marſhall verſus Frank & Ux'. Caſe 302. 


Ci 2 Eq. abr. 70, c. 8. 282, c. 2. S. C. Gilb. Rep. 143. S. C. 


NE having iſſue a daughter by his firſt wife, who was Where a fett'e- 
dead, and being poſſeſſed of ſeveral meſſuages for a term 3 3 


of 999 years, makes a mortgage of them for ſecuring the ſum 2 — 
of 100 J. and after, on his. marriage, gives bond to truſtees to to the intent of 
leave 200 l. to his intended wife at his death; then the mar- W Parties. 
riage takes effect, and the wife being poſſeſſed of a leaſehold 

eſtate, the hyſband, in conſideration of his wife's having joined 

with him in the ſale and diſpoſition of her leaſehold eſtate, and 

alſo in conſideration of the delivery up of the bond, by inden- 

tures of leaſe and releaſe grants, bargains, ſells, and demiſes his 

own leaſehold eſtate to truſtees, and their heirs, to the uſe of 

himſelf and his wife, for their lives, and the life of the ſur- 

vivor of them, remainder to the heirs of the wife, and cove- 

nants that he was ſeiſed in fee; then the wife dies without 

iſſue, but before her death ſhe makes a writing in nature of a 


will, and thereby deviſes the premiſſes fo ſettled on her to the 
plaintiff, 


4 — — 
72547422 „ ( * 
. - 7 7 rr £ — T 
. Re" 


— * 
r „ DD „„%éũT — — 
- o 1 Fj - * Wo 
n 
U! 4 * 
— 


— bDuhů T) — 
2 * r oy 


—— 


* 2 


. - py Ip > 2 * * * 22 
_ 8 ä 3 92 
12 3 2 _— — 
rr 


"> r 


Frey 


* —— ' — 


> - 
_—_ LY 


P 
9 | I - n 


481 


De Term. 8. Hill. 1717. 


plaintiff, and his heirs; and the plaintiff after got a releaſe 
from the heir at law of the * wife ; the huſband afterwards, on 
the marriage of his daughter with the defendant Frank, enters 
into articles, whereby he agrees to ſettle and convey the pre. 
miſſes on the defendant and his wife, and their iſſue ; and the 
defendant afterwards having notice of the firſt ſettlement, pays 
off the mortgage, and takes an aſſignment of the mortgage 
term; and this bill was brought by the plaintiff, as deviſee of 
the defendant's mother, to have a redemption of the term, 
and the benefit of the deviſe : the defendant pleaded; the arti. 
cles made on his marriage, and that he was a purchaſer for 
valuable conſideration, and had no notice of the firſt ſettlement, 
but would not ſwear this plea ; ſo the plea being over-ruled, and 
his title ſet forth by way of anſwer, as beforc, ; 


It was now inſiſted for the defendants, that admitting any 
thing paſſed by the leaſe and releaſe to the mother, under 
whom the plaintiff claimed, yet that it was only a voluntary 
ſettlement, and therefore ought not to take place againſt the 
defendants, who were purchaſers for valuable conſideration, 
and, as they pretended, without notice, though this was not 
ſworn, 


That the ſettlement was voluntary appeared from its being 
made after marriage, and the conſideration of the wife's hay- 
ing joined with her huſband in the fale of her eftate was 
nothing, that being only leaſchold; the huſband had abſolute 
power to diſpoſe of it without her, and therefore her con- 
ſent or concurrence no conſideration ; and as to the delivery 


up of the bond, that was now out of the caſe, ſhe dying before 
her huſhand. 


But 24y, It was inſiſted, that nothing at all paſſed by the 
ſettlement, for it being only a term in groſs, no uſe paſſed 
to the truſtees, by the ſtatute of 27 H. 8. which only raiſed an 
uſe where the perſon was ſeiſed; that by the leaſe for a year, 
which was only a bargain and fale, no uſe paſſed, and there was 
no attornment to veſt it as a reverſion, and the releaſe being 
to 
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to inure * upon it, by way of enlargement of eſtate, if nothing 
paſſed by the leaſe, or if no poſſeſſion was transferred by 
that, then there was no eſtate whereon the releaſe could ope- 
rate, and whatever conſideration it might have in equity to 
create a truſt, could not affect the defendants, who had both 
law and equity on their ſide ; law by an aſſignment of the legal 
intereſt from the mortgagee, and equity as purchaſers for a 
valuable conſideration. 


That beſides, the eſtate ſettled on the mother being only a 
term for years, the limitation to her heirs was void; and ad- 
mitting it had been good, yet ſhe was under coverture, and 
had no power whatſoever to make a will, and conſequently 
the deviſe thereof to the plaintiff was void; and then the re- 
leaſe of his heir at law could have no operation, nor had he 
any intereſt in him to releaſe; and then the term went to the 
huſband, he ſurviving his wife, and conſequently this ſettlement 
on the defendants muſt take place. 


"EF 
1 . 


That the huſband was alfo the perſon entitled to take out ad- 
miniſtration'to the wife, and therefore, admitting this ſettlement 
ſhould paſs the whole intereſt in the term, yet the huſband might 
at any time take-out adminiſtration to his wife, and thereby en- 
title himſelf to it. 


On the other fide it was inſiſted, that the huſband had ac- 
tually taken out letters of adminiſtration to the wife; and 
though he had not the letters of adminiſtration in court, yet 
it being ſent to the Maſter to enquire whether the lands com- 
priſed in the articles made on the daughter's marriage were 
the ſame which were mentioned in the mother's ſettlement, 
(there being ſome reaſon to doubt of it) the court left the 
plaintiff at liberty to produce his letters of adminiſtration before 
the Maſter, 


And my Lord Chancellor was of opinion, that either by vir- 
tue of ſuch adminiſtration, or by the deviſe of the wife operat- 
ing as an appointment, or by the releaſe of the heir at law of 
the mother, by ſome, or one of * all thoſe ways, the plaintiff 

ought 
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ought to be let into a redemption of the term; for though the 
ſettlement could not operate as a leaſe and releaſe, yet the huf. 
band being in poſſeſſion, and not the mortgagee, and there 
being the word grant in the releaſe, it took effect as a grant or 
an aſſignment of his whole intereſt at common law; and 
though it could not go to the heirs of the wife, yet his inten- 
tion being plain to exclude himſelf from the whole intereſt of 
his eſtate, he ſhould not after be admitted to derogate from it; 
and therefore it ſhould veſt in thoſe in whom by law it might, 
which was the adminiſtrator of the wife; for as the huſband 
intended to diveſt himſelf of the whole fee, if it had been a fee, 
there was no reaſon, when it appeared to be a leſs intereſt, that 
this ſhould not paſs; and therefore was of opinion, that the 
defendants ought to aſſign on payment by the plaintiff of the 
principal and intereſt, but ſent it to a Maſter to enquire as to the 
value of the lands. 


- 


Caſe 303. Pinbury and Elkin. 
11 February. T. 7. . 


2 Chan. Caſes, 167. 3 Chan. Caſes, 1. 1 Eq. abr. 192, pl. 9. 1 Vern. 326“. 2 Vern. 48. 
324 600. 7 58. (S. C.) 1 Rolls abr. 610. 7. x Wms. 98. 198 “. 432. 563. 8. C.) 663, = „1 
2 Wms. 42 1. 686. 3 Wms. 258. 1 Vent. 214. 325- 1 Sid. 450. Barnardiſt. 58. Fitzgib. 68 *, 

14. 321. Pollexfen, 35. 8 Vin. abr. (tit, Deviſe) 103, pl. 35 2 Strange, 758. Caſes temp, 

alb. 21*. 55. 245- 1 Vezey, 154*. 2 Vezey, 318. 1 Atk. 433. +2 Atk. 308*. 376. 
3 Atk. 283. 1 Burrow, 272. 6 Brown's Parl. Caſes, 30g, and 450*. Brown's Rep. 170 . 187 
Fearne's Cont. Rem. 341 to 378.—5 Brown's Parl. Caſes, 435. 


The references marked with an aſteriſk, are to authorities in which the deviſe over was held to be void, 


A. deviſes au Man by his will deviſes all his goods, chattels, and per- 
1 ſonal eſtate, to his wife E/her, provided, that if ſhe die 


wiſe, provided without iſſue by me, then 807. ſhall remain to my brother Jahn 
without iſſue by Davis, and makes his wife executrix, and dies. John Davis 


me, then 80%. dies in the life-time of the wife, and then the wife dies without 


ſhall remain to 
Me; and this bill was brought by the adminiſtrator of John 


my brother 
D. and makes . 

jo wife execu- Davis for the 80/1, and the only queſtion was, Whether the 
crix. . . 


2 Kd life. Plaintiff had any title to it upon the words of this will ? There 


time of the wite . VE : 
TIEN W233 10 doubt made, but that if the deviſe over to John Davis 
wife dies without iſſue z Whether this limitation to F. D. be good ſo as to entitle his adminiſtrator 


to it, Q. 


＋ The caſe referred to in 2 Atk. 308, Beauclerk v. Dormer, particularly merits the 
attention of the reader, in which Lord Hardwicle has pronounced a very elaborate 
decree, and commented upon the material authorities reſpecting this point. 
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were good, the plaintiff, as his adminiſtrator, would be entitled 
to it, + though he died in the life-time of the wife, the firſt 
deviſee 3 but whether the deviſe over in this caſe was good was 
the queſtion, 


It was argued that it was; becauſe the dying without iſſue 
of the wife muſt be intended dying without iſſue at her death, 
and not, whenever there ſhould be a failure of iſſue of the wife, 
which might happen 100 years hence, or more, for that would 
be a perpetuity, and not to be endured, and therefore, as dying 
without iſſue has a two-fold meaning, viz. either dying without 
iſſue at the time of her death, or dying without iſſue whenever 
the iſſue fails, it ſhall not be conſtrued in the remoter ſenſe of 
thoſe words, but in the neareſt and moſt natural ſenſe thereof, 
which confines” it to the time of her death; and then the de- 
viſe over is good, and conſequently the plaintiff well entitled 


to it; and a caſe of + Nicholls verſus Hooper was cited by Mr. f 1 Was. 198, 


Williams to that purpoſe. 


But it was argued on the other fige,-thate the conſtruction 
muſt be made from the import of the words, as they ſtand at 
the time of the will, and not from any accident after; that her 
leaving no iſſue at the time of her death was an accident 
ſubſequent to the making of the will, and therefore of no force 
to influence the conſtruction of this will; that the words were 
general, and not confined to the time of her death, and there- 
fore, whenever the iſſue failed, by the import of this deviſe the 
80/. was to remain over, but that being unlimited, and tending 
u a perpetuity of a chattel, was againſt all the rules of con- 
ftruftion hitherto allawed, which had never been carried beyond 
the compaſs of a hfe, or lives in being ; that it was true, if 
the deviſe over were good in its creation, the plaintiff would 
be entitled to it, notwithſtanding the death of John Davis, 
before it actually veſted in him, for though it was but a 
bare poſſibility, and could not have been granted or aſſigned 
by John Davis, yet it might have been releaſed, or, how- 
ever, will veſt in his executors or adminiſtrators 3 but here it 


F Vid, Brown's Rep. 119. 181. 298. where this point is amply diſcuſſed, 
Was 


484 


485 


1 Antè, 421. 


De Term. 8. Hill. 1717. 


was void in its creation, and againſt the rules of law hithexts 
allowed. 


* My Lord Chancellor took time to look into the will, but 
ſeemed to be of opinion for the deviſe, and took a difference 
between a deviſe to one, and the heirs of his body, and that 
if he die without flue then to remain over, and the deviſe 
in the preſent caſe, which was only to the wife generally, 
and if ſhe die without iſſue; t that in the firſt a limitation of 
a chattel over would be void, but in this caſe it was not a 
deviſe over, but a contingent or condition precedent, which 
being fulfilled by the death of the wife without iſſue, the de- 
viſe over may take place, as a new original deviſe, not as a 
remainder ; for by the deviſe to the wife generally the whole 
intereſt was not abſorbed, or taken up, as it was in caſe of a 
deviſe to her and her iſſue, and therefore, upon the happening 
of the contingency it might take place : but this was thought 
by ſeveral to be all one, and would introduce a perpetuity, ſince 
not confined to the death of the wife, or any time certain; 
and who muſt have it in the mean time ? + But my Lord would 
conſider of it. 


F See his Lordſhip's decree in favour of the plaintiff, 1 Wms. 564. 
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Marks ver/us Marks. Caſe 304. 


1 Eq, abr. 106, pl. 6. S. C. 2 Comyns' Dig. 330. (G.) Fearne's Cont. Rem. 303. 317. 1 Atk. 
394 S. Co cited. 


Illiam Marks having iſſue three ſons, William his eldeſt, 4 had inue 


Nathaniel his ſecond, and Daniel his third fon, and Mil- 8 
liam the eldeſt ſon dying in his father's life-time, leaving iſſue died in his life- 


. — 3 ti leavi 
only a daughter, the father afterwards by his will, in writing, * 2 


deviſes the eſtate in queſtion to Anne his wife, for her life, and 1 * TR 
after her death to his fon Daniel and his heirs, provided, that if to bis wife for 


? 3 life, and after 
Nathaniel do, within three months after the death of my wife, her death to D. 


* 1 . ws and his heirs, 
pay to Daniel, his executors or adminiſtrators, the ſum of 5001, provided, that if 


then the ſaid lands ſhall come to my ſon Nathaniel and his heirs, C. do, within 


gt . three months 
The wife lived ſeveral years after, and during her life Nathaniel after the death 


f . 5,0 * . . 0 f the wife 
died, leaving the plaintiff his heir; and the wife dying about to D. che dn 


X YT 1 7 0. f of 5001. then 
two years ago, the plaintiff brought this bill within three months e eee 
after her death, praying that, upon payment of the 500 l. he —_ m_ 
: I eis. L. die 
might have a conveyance from the defendants, ſome whereof in the life-time 
of the wife, the 
E heir of C. ſhall take advantage of this condition, and not the right heirs of the teſtatot. 


H h had 
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LAY 


had mortgages upon the eſtate made to them by Daniel; and 
the wife of Daniel, by order of court, being admitted to put in 
her anſwer ſeparately from her huſband, ſhe inſiſted on a ſettle. 
ment of thoſe lands: and as between the ſeveral defendants the 
queſtion * was, which of them had the better title, either to 
the money, if that were to come in lieu of the land, or to the 
land itſelf, in caſe the payment could now not be admitted, and 
that depended on notice, or not notice, of the will amongſt 
themſelves ; but the principal point was, whether this 500, 
being to be paid by Nathaniel within a limited time, and he dy- 
ing before that time came, whether his heir at law could now, 
on payment of the money, make a title to thoſe lands, for it was 
agreed he was not heir at law to the teſtator, but the daughter 
of the eldeſt fon; 


It was argued, that the whole value of the lands was but 
about 1000/7. and that the intention of the teſtator was to divide 
it equally between his two younger ſons; and that if Nathaniel 
had the lands, he ſhould pay his brother Daniel 5007. out of it; 
but whether that payment could be now made, that is, whether 


it were not too late, and the time lapſed for payment of it by 


the death of Nathaniel, was the ſingle queſtion. 


It was argued by Sir Thomas Powis and Sir Robert Raymond 
that it was not, and they cited and relied on the text of Lit, 
and the comment of Coke thereon, Co. Lit. 205 ö. 219 6. that 
where a feoffment is made to one, and his heirs, upon con- 
dition, that if a feoffor to within ſuch a time pay ſuch a ſum of 
money to the feoftee, Sc. that though the feoffor die before the 
day, that his heirs may perform the condition, for the four rea- 
ſons therein mentioned, and principally, becauſe a time being 
limited for the payment of it, and the feoffor dying before. the 
time, as that was the act of God, ſo the feoffee had no wrong 
done him hen the money was paid, whether it were by the 
feoftor or his heirs; and. Sir Robert Raymond cited 1 Chan, 
Caſes, 89. and the caſe of Bertie and Falkland, 3 Chan. Caſes, 129- 
that it was laid down as a rule by my Lord Somers, that where 
the party might be put in as good plight as where the condition 
itſelf was literally performed, that this court would relieve, 
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though the letter of it were not ſtrictly * performed, as pay- 
ment of money, c. but where the condition was collateral, as 
in the principal caſe there, and no recompence or value could be 
put on the breach of it, there no relief could be had for the 
breach of it. 


On the other ſide it was argued by Serjeant Hooper and Mr. 
Mead, that the caſe in O. Lit. was but in nature of a mort- 
gage; that it was to relieve againſt a forfeiture by non-payment 
of the money at the day, which may be good, even at law, 
much more in this court; that there was a wide difference be- 
tween a condition precedent, and a tondition ſubſequent ; that 
that was a condition ſubſequent, and for re-veſting of the eſtate, 
and the condition deſcended on the heir, and conſequently 
might be performed by him though not named ; that this was a 
condition precedent, and for the new creation of an eſtate in a 
perſon who had no right or title before, and was not heir at law; 
that this was perſonal in Nathanzel; that he had not jus in re, 
nor ad rem, and could neither have deviſed, releaſed, or extin- 
guiſned this condition; that it was a bare poſſibility, and he dy- 
ing before it was performed, his heir could not make it good. 


But the Maſter of the Rolls ſaid, this was not a condition at 
all, becauſe that is only ſuch as may be performed by the party 
himſelf, from whom it moves, or his heirs ; but this in the pre- 
ſent caſe is to be performed by a third perſon. 24ly, This is 
not in the nature of a remainder to Nathaniel, becauſe the de- 
viſe to Daniel is not in tail, but in fee; and a remainder can 
only be after an eſtate tail, or a leſs eſtate ; but this being after 
a fee, is an executory deviſe; it may be called a poſſibility in 
the largeſt ſenſe of that word, but it is not ſtrictly ſuch, for 
nothing was veſted in Nathaniel, which he could either grant or 
releaſe, nor did any thing deſcend to his heir ; that heirs in this 
caſe were not named to take by purchaſe, but by deſcent ; that 
the reaſon of their being named was to denote the quantity 
* of the eſtate which Nathaniel was to take, not to give them 
any eſtate originally, and cited Lampat's caſe, 10 Co, and Brett 
and Rigden's caſe, Plow. Com. 110. | 
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But, the counſel inſiſted, that the poſſibility of performing 
this condition, was an intereſt or right, or ſcintilla juris, which 
veſted in Nathaniel himſelf; that he ſurvived the teſtator, and 
therefore this differed from Brett and Rigden's caſe; that con- 
ſequently ſuch right, poſſibility, or intereſt, deſcended to his heir, 
and might be performed by him, as before the Statute de Donis 
the poſſibility of reverter deſcended to the heirs of the donor, 
and cited Purefoy and Roger's caſe, 2 Sand. and the Earl of 
Kent's caſe, Cro. Car. 358. Pell and Brown's caſe, Cro. Fac. 
591. 8 C. Matthew Manning's caſe, and ſome others, but the 
caſe being thought a matter of great difficulty, the Maſter of 
the Rolls appointed them to ſpeak to it again when the court 
was full. 


Afterwards, in Mich. Term. 5 Georg. 1. it was, by the Lord 
Chancellor and Maſter of the Rolls, decreed for the plaintiff, 
on Lit. ſect. 334, 335, 330-7. Co. Lit. 205, 206-7. and they 
faid, that though a condition was not in ſtrictneſs of law de- 
viſeable, yet ſince the Statute of Uſes the deviſee may take bene. 


7 Nathaniel might 75 releaſed or extinguiſhed his right. 


Caſe 305. Hewitt ver/us Ireland. 


Gilb, Rep. 145. a fo 2 N= abr. 1 1395 C. pe I er. 9 J C SM {£48 vol 
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490 Fi —— being Tele in fee of an eſtate 
Huſband and his in rn of his wife, and having iſſue only one daughter, 
wite having who was about the age of 10 years, Stringer and his wife en- 


iſſue one daugh- 


ter, join in a ter into an agreement with the plaintiff for the ſale of this eſtate, 
conveyance of 


the wife's land, and that out of the * purchaſe- money 600 J. ſhould be ſecured 


and agree that . . R 
er proviſion for the wife and her children, and conveyances 


the purchaſe- money, ſhould be ſettled in manner following; viz. 30 l. a year, the intereſt thereof, to 
be paid the huſband during his life, and after his death to his wife for life, and after their deaths, the 
intereſt to be paid to ſuch daughter or daughter as _ be begotten between them, till they ſhall attain 
their reſpective ages of 21, or be married; and then the principal ſam to ſuch daughter or daugh- 
ters: but in cafe there ſhall be no daughter, then to the ſurvivor of the huſband or wife. A. mar- 
ried the daughter, and in confideration of this 600/. made a ſettlement on her; the daughter died in 
the life-time of her father and mother, and ſoon after the mother died without iſſue, the kuſband is 
entitled to it as her adminiſtrators 
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were executed to the plaintiff accordingly, and the 6007. part 
of the purchaſe- money, was ſecured by way of mortgage in this 
manner; viz. 30 l. a year, the intereſt thereof, was to be paid to 
William Stringer, the huſband, during his life; and after his 
death to his wife, for her life; and after their deaths, then the 
intereſt to be paid to ſuch daughter or daughters as ſhall be be- 
gotten between them, till they ſhall attain their reſpective ages 
of 21 years, or be married; and then the ſaid principal ſum of 
6001. to ſuch daughter or daughters, equally between them; and 
in caſe there ſhall be no ſuch daughter or daughters, then to the 
wife, in caſe ſhe ſhall ſurvive her huſband; but in caſe he ſhall 
ſurvive her, then to the huſband, his executors and adminiſ- 
trators. 


The defendant Ireland intermarried with the daughter which 
Stringer and his wife had before this ſettlement, and in conſi- 
deration of this 600/. made a ſettlement on her; the daughter 
died in the year 1708, and in the year 1715 the mother died: 
Ireland took out adminiſtration to his wife, and by virtue 
thereof claimed this 600/7,; Stringer the huſband claimed it, as A 
ſurviving his wife, and there was no other iſſue, ſave only this | OE To 
daughter, which was born 10 years before the ſettlement. 


And now the plaintiff brought this bill in the nature of an 
interpleading bill, that he might know to which of the defend- 
ants he might with ſafety pay the money, and it was decreed for 
the defendant Ireland; for it was ſaid it could never be the in- 
tent of this ſettlement to provide for daughters which might 
probably be never in eſe, and in fact, as the caſe has happened, 
never were in eſſe, and to leave a daughter, which was then 
about 10 years of age, had never done any thing to diſoblige 
her parents, and was wholly unprovided for, without any pro- 491 
viſton at all; that though the words ſeemed to have * a future 1 11nd. Harg. ed. 
relation from the time of the ſettlement, yet the intent was 1 $92. 20 als 
only futurely, as to thoſe which ſhould be begotten at the death 711. 1 Wms, E 
of the father and mother; that this daughter came within that 1 


conſtruction; that it was like a limitation to one and his iſſue, * to _ and his 


or- is, 
precreatis or procreandis; that if it were procreatis, it would ——_ in thoſe 


born after to 


one and his iſſue, procreandis extends to thoſe born before. 
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take in thoſe born after; if it were procreandis, it would let in 
thoſe born before; ſo here the intention never was to exclude this 


daughter, and conſequently the defendant, her huſband, is entitled ta 
it; and it was decreed accordingly, with coſts. 


Caſe 306. Warner ver/us Hone. 


Ante, 164. 1 Eq. abr. 292. S. C. Gilb. Eq. Rep. 146. 3 Chan. Rep. 214. S. C. Brown'y 
Rep. 118. in reſpe& of a pecuniary legacy. | 

. 1 Gladwin being poſſeſſed of ſeveral leaſehold houſes 
leaſehold intereſt : . 

ban OE for ſeveral terms for years, makes his will, and thereby de- 
* viſes his ſaid leaſehold houſes to Anne his wife for her life ; and 

[4 * : . * * 

jr — in after her death, I give and deviſe the ſame to Alice Bunion, and 


common, though 
there is no men- her three ſons, equally amongſt them. 


Gon of any diviſion to be made. 


And it was decreed, that they took as tenants in common, 
though there was no mention of any diviſion to be made, or 
equally to be divided between them ; and accordingly the plain- 
tiff, who was adminiſtrator of Alice Bunion, and had brought 
this bill for an account of the profits, had an account of the pro- 
fits for the time paſt, and that he ſhould be let into a fourth 
part of the rents and profits for the time to come. 


492 
Caſe 307. * Atwood verſus Atwood. 


A wife cannot, IN this caſe it was held, per Cur”, that a wife cannot, either 
either by herſelf 


es nter by herſelf or her Prochein Amy, bring a Homine Replegiands 
_ 2 againſt her huſband, for he has by law a right to the cuſtody 
— _ her of her, and may, if he think fit, confine her ; but he muſt not 
impriſon her; if he does, it will be good cauſe for her to apply 
to the Spiritual Court for a divorce, propter ſervitiam; and the 
nature and proceedings in the writ de Homine Replegiands ſhew 


that it cannot be maintained by the wife againſt her huſband. 
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Termino S. Trinitatis, 


1718. 


In CVU RIA CANCELLAAR I. 


Spence verſus Allen. Clſe 308. 


1 Eq. abr. 232, pl. 3. Gilb. Rep. 1 50. 8. C. 

N this cafe interrogatories, and the depoſitions of witneſſes a new ſet of in- 

1 taken on them, had been ſuppreſſed, for that the interro- ere poop — 
gatories were leading, and then publication paſſed; and now ted before a 


Maſter, the for- 
the court was moved, that a new ſet of interrogatories might mer being ſup- 
be drawn and ſettled by a Maſter for the examination of this = ä 
witneſs, whoſe evidence was very material, and yet muſt be 
wholly loſt if the court would not indulge them this way; and 
though the practice has been always againſt it, and it was in- 
ſiſted to be of dangerous conſequence, yet one precedent be- 
ing produced to this purpoſe, and the interrogatories which had 
been ſuppreſſed were ſuch as might have been drawn by many 
other counſel, without any apprehenſion of their being leading, 
the court, to let in the party to the, benefit of this witneſs's teſ- 
timony, ordered interrogatories to be put in, and ſettled by a 


Mafter for his examination over again. 
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404 LA 
Caſe 30g. * Wright verſus Pilling. 


2 Eq. abr. 613, c. 3. 8. C. Gilb,Eq. Rep. 1 50. S. C. Ante, 310. 2 Wms. 491 to 496. 14 Vin, 
abr. 356, pl. 4. 2 Vezey, 662. 


Whether a judg- NE Crokroft being poſſeſſed of a term for years, deter- 
—— 3 minable on the death of his wife, the 16th of April, 1694, 


3 2 borrows of the defendant the ſum af 40/7. and the 18th of Fu, 
incumbrance, as I 704, he borrows of the defendant a further ſum of 837. and 
— gives him a bond for both: in Hill. Term, 1764, the defendant 
taking an aſſign- tains judgment on his bond againſt Creroft ; but before he 


ment of the frit | 

mortgage. had taken out execution, viz. 7 March following, Crekroft 
mortgages this term to the plaintiff, who was an attorney, and 
had been concerned for him as ſuch in ſeveral cauſes, and had 
expended ſeveral ſums of money for him therein, which are 
mentioned to be the conſideration of the mortgage, and on the 
Toth of the fame month purchaſes the equity of redemption ; 
on the 23d of the ſame month, the defendant takes out a Fi, 
Facias on his judgment, and this was fold thereon by the ſhe- 
riff to one Harriſon, but this was in truſt for the defendant ; 
after which the defendant having notice that there was an old 
mortgage ftanding out, which was made the 21ſt of Fly, 1699, 
he takes an aſſignment of that mortgage, and alſo takes an aſ- 
ſignment of a judgment, which one Sparks had obtained ſome 
years before againſt Crokroft, and for the mortgage he paid 144, 
and on the judgment about 3o/. and the plaintiff brought his 
bill againſt the defendant, and had a decree at the Rolls to be 
let into a redemption, cn payment only of what he had paid for 
the aſſignment of the mortgage, for that, as it was held, he could 
not ſo tack his own judgment, and the judgment of which he 
had taken an aſſignment, to the mortgage, as to withhold the 
term from the plaintiff, who had now not only a mortgage, but 
had alſo purchaſed in the equity of redemption ; and the defend- 
ant thinking himſelf aggrieved by this decree, did now appeal 
from it. 


And 
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* And it was argued for him, that he ought to hold this term 
till both his debts were ſatisfied; Þ that it was like the caſe of a 
third mortgagee buying in the firſt ; that he ſhould hold out the 
ſecond mortgagee, till his whole money ſatisfied ; that the 
plaintiff was an attorney, and the whole conſideration of this 
mortgage and purchaſe was made up of bills of coſts, and bu- 
fineſs done ; that his deeds, in truth, were antedated, and that 


there was little or nothing due to him. 


On the other ſide it was argued by Mr. Vernon, that the dif- 
ference had always been taken between a general incumbrancer 
by ſtatute or judgment, and a purchaſer or mortgagee ;. that 
the one was no lien on any particular part of the eſtate, but 
affected it only at large, whereas in caſe of a mortgage or pur- 
chaſe, the party contracted for that particular part; that if a 
man had confeſſed 20 judgments or ſtatutes, the laſt could not, 
by buying in the firſt, hold out all the intervening judgments z 
which the court agreed to be ſo, becauſe, when the debt on the 
firſt judgment was paid, that ſecurity determined and expired of 
itſelf: and Mr. Vernon ſaid, he had always taken the courſe to 
be, that a judgment creditor could not anyways mend or better 
his ſecurity by taking in a prior mortgage, and cited the cafe of 
Sir Villiam Baſſet to that purpoſe ; and he likened it to the caſe 
of a dowreſs, which muſt take as the law gives it, but a joint- 
reſs contracts for the very eſtate itſelf ; that this was but a term 
for years, and therefore not affected with the judgment till the 
Fi. Fac. lodged in the ſheriff's office, which was not done till 
the 23d of March, long after the plaintiff's mortgage and pur- 
chaſe ; that this was the ſtronger, becauſe Crotroft had not the 
legal intereſt of the term in him neither ; that he had only an 
equitable intereſt in it at the time of this execution taken out; 
and though the ſale of the term might in equity paſs that inte- 
reſt, yet it ought not to hurt the plaintiff, or hold him out, who 
was a prior purchaſer ; that there was no proof of antedating, 
nor did * it appear, that the conſideration of the plaintiff's pur- 
chaſe was made up as the defendant pretended : but at laſt the 


defendant offering to go before a Maſter, and to pay him all that 
he 


f Vid. Brown's 


Rep. 93. 
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he could prove to have really paid, or to be really due to him, 
together with intereſt and coſts, the plaintiff was adviſed to com- 
ply with it, and to turn his purchaſe into a mortgage, which he 
conſented to, and ſo the cauſe went off. 


12 Vent. 337. But my Lord Chancellor, and ſeveral at the bar, ſeemed not 
1 to agree to the diſtinction taken by Mr. Vernon, but thought a 
judgment creditor might as well ſecure himſelf by taking in a 
-prior mortgage, as the third mortgagee, for that his judgment 
was a lien on the land, and when he gets in a prior mortgage, 


that ought not to be taken from him till payment of his whole 
debt. 


Ant, 295. 2 Eq. abr. 81, c. 4. S. C. and P. 

ts ] And in this caſe one queſtion was, Whether on the appeal the 
. party might be admitted to read to any thing which he had not 
che cauſe is open, before proved on the firſt hearing? And my Lord Chancellor was 


and the party is IO , ; 

at liberty to read of opinion he might, for that, as he ſaid, it was to be inrolled 
d 8 

— 4 — te can as his decree, and the appeal was only to give him an opportu- 


againſt the de- nity of hearing what could be offered why he ſhould not inroll 
ere. 


Ke it as his decree; and therefore the cauſe was entirely open, and 
4H, doc. the party at liberty to offer what he could againſt his ſigning 


and inrolling the decree. 


Caſe 310. Angier verſus Angier. 


2 Eq. abr. c. 8. S. C. Gilb, Chan. 259. Gilb, Eq. Rep. 152. 2 Atk. 511, 3 Atk. 54 
1 Vezey, 17. 


In what caſes a £ E plaintiff brought this bill by her Prochein Amy, 


IE TY againſt the defendant her huſband, for a ſpecial execu- 


alimony, though tion of articles, whereby the defendant was to allow her 521, per 
ſhe may have a | 


ſentence for it in aun. ſeparate maintenance. 
the Spiritual 
Courts. 


It appeared in the cauſe, that the plaintiff brought 1200/7. 
portion to the defendant, who was a hop-merchant, and lived in 
Southwark, and was a man of good credit and buſineſs ; and 

497 ſoon after intermarriage, ſuch * differences aroſe between 
them, that it became impoſſible for them to live together any 


longer, 
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On the plaintiff's part it was proved, that the defendant had 
ſeyeral times beat and abuſed her, that he had whipped her with 
a horſe-whip, tore her head cloaths, and denied her neceſſaries. 


On the defendant's part it was proved, that the plaintiff was : 
a woman of a moſt perverſe, moroſe, and malicious temper 
that ſhe would ſuffer none of the defendant's friends or relations 
to come to the houſe ; that ſhe had oftentimes affronted the de- 
fendant's father (who, as it was proved in the cauſe, was a man 
| worth 200007.) and mother ; that ſhe did all ſhe could to vilify 
| and expoſe the defendant ; that ſhe choſe to wear the dirtieſt 
cloaths ſhe had; that ſhe would often, when cuſtomers were in 
the ſhop, take occaſion to come out and aſk for money to buy 
her bread, although it was proved the defendant kept a very 
plentiful houſe; that he allowed the plaintiff, even to ſuperflui- 
ties; that he had made her preſents of fine cloaths, a gold ſtrik- 
ing watch, and ſeveral other ornaments ; that the plaintiff was 
addicted to drinking brandy, and other ſtrong liquors, to excels ; 
that ſhe was guilty of the moſt provoking diſdainful behaviour 
poſſible towards her huſband ; and that at laſt ſhe left him for 
about two months, after which ſhe libelled in the Spiritual Court 
for ſeparation and alimony, and whilſt the cauſe was there de- 
pending, the defendant entered into the articles in queſtion 
with one Abell, in behalf of the plaintiff, whereby the defendant 
agreed to allow his wife 52 J. per ann. ſeparate maintenance, 
and to permit her to live where ſhe thought fit, without any 
moleſtation or diſturbance from him; + but the defendant being + 1 Ch.Caſes, 
y, deſirous to have his wife home again, and to come to a reconci- 1 Atk. 272. 
1 liation with her, for ſome time had withdrawn the payment of 
er this allowance, which was to be 205. a week; therefore to have 
the arrears for the time paſt, and the growing rents and pay- 
ments * during the time of their ſeparation, this bill was now 498 
. brought. 


. 


UY A. ww t# 


The defendant inſiſted, the plaintiff was not entitled to the 
aſſiſtance of this court for carrying theſe articles into execu- 
tion; that to decree that was to decree a ſeparation, which was 
pl the buſineſs only of the Spiritual Court; that alimony continued 


Jn — 
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no longer than till they became reconciled, and conſented to 
cohabit; but if theſe articles be decreed to be executed, no re- 
conciliation afterwards could ſet them aſide; that the wife in 
this caſe were not at all bound; that the articles were only 
ſigned by Abell, and not by her; and therefore it is unreaſonable 
that the huſband ſhould be faſt, and the wife looſe. 
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On the other ſide it was argued, that theſe articles ought to 
be carried into execution; that they were intended to ſupply 
the ſentence in the Spiritual Court, and to prevent the charge 
and trouble of a ſolemn litigation there; that the huſband, by 
entering into them, had given ſentence againſt himſelf, and 
could not be charged, even at law, for any debts of his wife's; 
that the huſband and wife were often conſidered in this court as 
ſeparate perſons; that though this court could not decree ali- 
mony, yet it might decree execution of articles according to the 
parties“ own agreement; and ſeveral precedents had been in this 
+ Ant?, 239. court to that purpoſe, as + Sir James Oxendon and his lady, and 
a Caſe of Catting and Catting, and ſeveral other caſes. 


My Lord Chancellor was of the ſame opinion, and aid, that to 
decree an execution of theſe articles was not to invade the juriſ- 
diction of the Spiritual Court ; that the intent of theſe articles 
was to fave the expence of a ſentence in the Spiritual Court; that 
if theſe articles could not be decreed here, they would be of 
hw no force anywhere ; that there was no remedy upon them at 

common law, for there the wife could not ſue her huſband ; that 
it could not be pretended that the Spiritual Court had any power 
499 to decree a performance of * them; that where a huſband makes 
a ſeparate proviſion for the wite, he is not chargeable by law 
for her debts; but though that were ſo, yet to avoid the ex- 
pence he might be put to in defending ſuch ſuits, he ſent it to a 
Maſter to ſettle a ſecurity to indemnify him againſt the wife's 
debts, and decreed the arrears and growing payments of the 
521. per ann, to be paid to the wife; and faid, this was not a 
decree of alimony, or to decree a ſeparation between them, for 
| that they might, whenever they thought fit, come together again, 
= „ Hot: and then the articles would be no further binding, 
22.9 2 Walſam 
Aube. 717. 
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Walſam ver/us Skinner. Caſe 311. 


1 Eq. abr. 154. 4. 8. . Gllb. Rep. 153. Ss. | 8 


N this caſe it was agreed by the counſel on both ſides, that 2 ter- born 
an after- born child ſhould come in with the reſt for their cuſ- Aa K 
come in with the 
others for a cuſ- 

tomary ſhare, 


tomary ſhare of a freeman of London's perſonal eſtate. 


2 Vern. 559. S. P. 
24ly, It was agreed as an undoubted rule, that where a free- The third part of 


man died inteſtate, leaving a wife and children, that one third — 


part of his perſonal eſtate, and the widow's chamber, was to go eſtate, which he 
has a power of 


to the wife, one other third to the children, and the dead man's diſpolingot,thall, 
5 l ee f his dy 
third to go according to the Statute of Diſtributions; viz. two ifteſtate, = 


. . . . F di t the 
thirds to the children, and the other third to the wife ; and that — 


the dead man's third was not at all under the controul of the butions. 
cuſtom, : 
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In Curxia CAN CELLARIX. 


Caſe 312. Bacon ver/as Clerk. 


2 Eq» abr. 208, c. 1. and 641, c. 9. S. C. 2 Vern, 460. 640, and 657. 760. 1 Wms. 448. 478. 


(S. C.) 2 Wms. 93. 484. 659. Caſes temp. Talb. 31. 1 Atk. 549. 2 Atk. 354. 3 Atk. 416. 
2 Brown's Parl. Caſes, 487. 


A. ſeiſed of an Braham Clerk, father of the plaintiff and defendant, being 
eſtate in poſſeſ- ä - 
fion, and of a re- ſeiſed of an eſtate in poſſeflion in London and Middleſex, 


verſion expect- i I 
ant on the death and of another eſtate in reverſion in the county of S. ex- 


2 3 pectant on the death of Horatio Herne, by his will deviſes his 
ſeſſion to his eſtate in London and Middleſex to his wife for life; and after her 
wife for life; and . , R : 

having a ſon and death, to the defendant his ſon, and his heirs; and alſo deviſes 


a daughter, h - . N E 
W 8 his eſtate in the county of S. to the defendant and his heirs 


* likewiſe, from and after the death of Horatio Herne, upon con- 
is wife's death, . 
and likewiſe his dition, nevertheleſs, that my ſaid ſon ſhall pay unto my daughter 


reverſion, to his . 2 a ; WE 
— on. Elizabeth (the plaintiff's wife) the ſum of 10001. within 12 
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paid the daugh- . 
ter 1000 J. with- pay the ſaid 1000/7, that then my ſaid daughter ſhall enter into 


in 12 months . . 
after the death of MY ſaid lands and eſtate in London and 1iddleſex, and receive 


1 the rents and profits thereof till the ſaid 1000/7. ſhall be paid. 


m7 entre = The whole eſtate was about 230 J. per ann. Elizabeth Herne 

. le IV- . . * 

Ing the wife and died in 1713, ſoon aſter the teſtator's death; but the teſtator's 
„.; bill : . "nh yo. © 

3 the widow, and Horatio Herne, were both ſtill living. 


daughter and her huſband, decreed the portion to be raiſed, though neither of the particular eſtates 
were determined. 
And 
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* And this bill was brought to have the reverſion of theſe 
eſtates ſold forthwith, and the 1000 J. paid to the plaintiff, with 
intereſt, from the death of Elixabeth Herne. The cauſe came 
on only on bill and anſwer ; and therefore, although it was ſaid 
the reaſon of appointing this 1000 J. to be paid within 12 
months after the death of Elizabeth Herne was, becauſe ſhe 
had an eſtate of 130/. per ann. for life, which after her death 
came to the defendant, yet there being no proof of that, is 
could have no weight at all in the caſe, 


For the plaintiff it was urged, that although the eſtates, which 
were to be the fund for raiſing this portion, were yet but re- 
verſions, yet the portion became due from 12 months after the 
death of Elizabeth Herne; that this was a charge on the eſtate 
in equity from that time, and therefore it ought to be raiſed 
by a fale of the reverſion, and intereſt to be computed from the 
time it became due; that the clauſe which gave her a power of 
entering, in caſe it were not paid, was only an additional reme- 
dy, and therefore ſhe could not enter whilſt the life eftates were 
in being, yet that was not to poſtpone the time of payment 
of her portion; that if ſhe muſt wait till the two eſtates for 
life fell, ſhe might never have any portion at all; that this con- 
dition being annexed to the deviſe of the eſtate to the heir at 
law was void at law, but yet it amounted to a charge in 
equity, and it was uſual to decree a fale of ſuch reverſions, 
as has frequently been done of reverſionary terms for years, 
that children might not be without their portions when they 
have moſt occaſion for them; that if Elizabeth Herne had 
been ſtil living, although the two life eſtates had dropped, yet 
the plaintiff could not have demanded her portion, but now 
Elizabeth Herne being dead, although the two life eſtates are 
ſtill in being, yet her portion is become due. 


On the other ſide it was argued, the intention of the teſtator 
was plain that this portion ſhould not be raiſed till the eſtates 


fell in; that he had therefore given her a * power of entry, to 


receive the profits in caſe the portion was not paid, which ſhe 
could never do whilſt the eſtates for life continued; that the 
defendant 
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defendant was heir at law, and by this conſtruction of allowing 
intereſt, might be ſo loaded as to have nothing left; that the 
courſe of ſelling reverſionary terms to raiſe portions was new; 
and my Lord Cowper declared, had it been res integra, he would 
not have done it; that therefore it ought to be carried no fur. 

+ 2 Was. 448. ther; that a caſe of 4 Butler and Duncombe was now under my 
Lord's conſideration on that very point, 


But the Maſter of the Rolls was of opinion, that it was not 
the teſtator's intention this portion ſhould wait till the rever- 
ſions fell in; that the eſtate being deviſed to the heir at law, the 
condition was plainly void at law, according to Boraſton's caſe 
3 C. 20.; that the eſtates for life being ſtill in being, the 
daughter had no remedy but in a court of equity to have her 

f portion raiſed; that this amounted to a good charge in equity, 
and that decrees for ſale had been frequent in the like caſes: 
and therefore decreed the reverſions to be ſold, and the 10001, 
to be paid to the plaintiff, with intereſt from 12 months after 
the death of Elizabeth Herne; and ſaid, the clauſe which gave 
a power of entry was only to be intended in caſe the eſtates 
for life fell in the mean time, ſo that ſhe might thereby enter, 
not to delay the payment of the portion till that time . 


' Caſe 313. Anonymous, 


Reported. under the name of Harris v. Lce, 1 Wms. 482, and 558. 2 Eq. abr. 135, c. 2. 1 Mod, 
129. 1 Lord Raymond, 444. 4 Burrows, 2177. 


Though trageſ- I T was agreed in this caſe, that tradeſmen who truſt a mar- 


men, who truſt , k 
a4 5 ried woman for neceſſaries, ſhall recover againſt the huſ- 


2 mgm band, ſo far as the goods taken up appear to be neceſſary, ac- 
uitable to the : 
legree and qua- COrding to the degree and quality of the huſband ; but if a man 


lity of the huſ- , : 
band, Gall-reco- lends ſuch married woman money wherewith to buy neceſſa- 


ver of the huſ- rjes, and the * accordi 

8 cordingly lays out the money, that the per- 
perſon lends her ſon who lent the money has no remedy to recover it againſt 
money which is 

actually laid out in neceſſaries, they cannot ſue the huſband; but equity will ſuffer | 

to ſtand in the place of thoſe of whom ſuch neceſſaries were cr hg ; nm 


O , 
503 - + This decree was afterwards affirmed, upon appeal from the Rolls, by Lord Chan- 


gellor Maccleg eld. 1 Wms. 481. 
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the huſband ; and this was agreed to be a ſettled diſtinction 
in Scott and Manby's caſe, and other caſes; and therefore the 
plaintiff, who in this caſe had ſupplied the woman with money 
in her neceſſities, and now brought his bill againſt the executors 
of the huſband for a diſcovery of aſſets, and a ſatisfaction there- 
out of his debt, could have no relief on that head, though the 
utmoſt unkind and cruel uſage of the huſband was proved, and 
that the money lent was actually laid out and applied for neceſ- 
ſaries; but yet the Maſter of the Rolls ſaid, the plaintiff ſhould 
ſtand in the place of thoſe tradeſmen who had ſupplied the wife 
with neceſlaries, and be let into a ſatisfaction for ſo much as he 
could prove to have been advanced or delivered to her by them 
as neceſſaries, as they themſelves ſhould have been if they had 
been plaintiffs, but for nothing more. 


+ Lady Pierpoint verſus Lord Cheney. Caſe 314. 


Ante, 367, and 500, and references.—2 Eq. abr. 642, pl. 10. Gilb. Chan. 274, and 1 Wms. 478. 
S. C. more accurately ſtated, 2 Wms. 13, and 21. 179. 3 Wms. 1. 3 Atk. 39. Poſt, 583. 
See alſo, 1 Wms. 415. 


HE Duke of King ſton, on the marriage of his ſon the A. on his ſon's 


marriage, ſettles 


Lord King /ton, ſettles lands, to the value of about gool. lnnds an himſelf 


per ann. to the uſe of himſelf for life; remainder to his ſon for life; remain- 
der to the ſon 


the Lord King /ton for life; remainder to truſtees for 500 years, for life; remain- 
. ſ der to truſttes 
with remainder to the firſt and other ſons of that marriage: for 500 years, 


g 2 for raiſiag por - 
and the term is declared to be, that in caſe there ſhould be but e aaa 


one daughter, then ſhe to have 10090 l. for her portion; and if ters, payable at 
uf 21, or marriage, 
there ſhould be two or more daughters, they to have 20000 l. with mainte- 


Io > 2 in th 
to be equally divided between them, and to be paid at their 8 —— 


1 i a 12 ; uld commence after 
reſpective ages of 21 years, or days of marriage, which ſhot 3 
firſt happen; and, in the mean time, to have for their main- death. The 


oy n ſon has iſſue a 
tenance 300 /. per ann. till their ages of 12 years, equally be- ſon and a daugh- 


tween them, * and from thence till their ages of 21, or mar- — e 


ria k hem, the ſaid yearly daughter ſhall 
ge, 4001. per ann. equally between them, yearly days hel; 
nance out of this yeverſienary term in the life-time of her grandfather ? 
| 504 
+ In the above caſe it is ſtated, as if by the words of the act of parliament the 
maintenance money was to be raiſed out of the rents and profits of the term, and 
that the plaintiff was for having that extended to a ſale or mortgage by an equitable 
conſtruction only; whereas this is a miſtake, the words (ſale or mortgage) being ex- 
pre'sly mentioned in the act. Vic. 1 Was, 488, (n.) a 
1 maintenances 
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maintenances to be paid at the four moſt uſual feaſts in the 
year, the firſt payment thereof to begin and be made at ſuch 
of the ſaid feaſts as ſhould firſt and next happen after the death 
of the ſaid duke of King ſen, and Lord King ſton, or either of 
them. The Lord King ſton had ifſue a fon, the Lord Dorcheſter, 
and alſo a daughter, and then died. 


And now this bil! was brought, in the life-time of the Duke, 
to ſubject this term in remainder to the raiſing the 300/. per 
ann. for the daughter's maintenance till 12, and for the raiſing 
the 400/7. per ann. from thenceforth till the portion became 
payable ; and that this might be done by a mortgage of the 
term, the direction being, that it ſhould be raiſed out of thy 
rents and profits, which would, according to the conſtructions 
in equity in like cafes, amount to a direction for the ſale or mort. 
gage thereof, if neceſſary; and for this were cited thefe caſes 
of f Gerrard and Wright, Cottan and Cotton, & Corbett and 
Maiduwell, and other caſes, where reverſionary terms had been 
decreed to be fd or mortgaged for railing portions, even in 
the father's life-time, where the time of payment was come. 


But this was oppoſed, and ſaid, , That no ſuch direction 
had ever yet been given for the raiſing of maintenances only, 
whatever had been done as to the portion itſelf. 24h, That 
none would advance any money on ſuch a reverſionary term, 
where the rents could not be immediately ſubject to anſwer the 
intereſt ; or if it could be raiſed, yet the intereſt would ſo far 
eat into the profits of the eſtate, that it would not be ſufficient to 
raiſe the portion itſelf when it became due. 


My Lord Chancellor ſaid, he was of the fame opinion with 
thoſe who had ſat in that court before him, that it was hard to 
extend the conſtruction on theſe ſettlements to the fale or 
mortgage of ſuch a reverſionary intereſt, and that in fettle- 
ments drawn with kill, there * was always a reſtriction that it 
ſhould not be done till the term commenced in poſſeſſion; but 
ſince there was no reſtriction in the preſent caſe, and yet this 
was only for railing the maintenance and not the portion itſelf, 
which might, by ſubjeCting the term to an immediate mortgage 
or ſale, be in danger of being very much leflened or ſunk, he 
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ſent it to a Maſter to enquire and ſtate the value of the eſtate; 
and then to refer to the court for further directions. 


+ Bromfielf verſus Wytherley. Caſe 315. 


Ant?, 49. 1 Vern. 196. 2 Vern. 548. 1 Eg. abr. 398. 8. S. C. 10 Mod. 21. 12 Mod. 560. 
1 Salk. 296. 2 Atk, 106, Brown's Rep. 360. S. C. cited, and the diſtinction over-ruled, 375. ib. 


3. P. 


N this caſe a difference was taken by my Lord Chancellor, An executor or 
truſtee, inſolvent 


that if an executor or truſtee of money places it out in ar the time they 
place out money 


the funds, or on other ſecurity, whereby he gains conſiderably, at intereſt, halli, 
that he ſhall have the whole benefit thereof to himſelf, in re- 4 5 — 8 0 
ſpect of the hazard he run of being a conſiderable loſer thereby, 2 eee 
which he mult have borne; but if ſuch truſtee or executor were is in good eir- 
an inſolvent perſon at the time of placing out ſuch truſt- Wu aa 
money, there the Ceſtuigue Truſt ſhall have the whole benefit 

gained thereby, as he only could have borne the loſs thereof, 

if any had happened, the truſtee or executor, by reaſon of his 

inſolvency, being incapable thereof, and conſequently running no 


hazard at all. 


t Under what circumſtances a truſtee or executor ſhall be chargeable with in- 
* money in his hands, vid, 6 Brown's Parl. Caſes, 319, Earl of Linceln 
Ys Ns. 
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Caſe 316. t Babington verſus Greenwood & Ux'. 


2 Eq. abr. 721, c. 5. S. C. 1 Wms. 530. S. C. 35. and 722, ibidem. 2 Wms. 274+ 3 Wms, 
15, and 123. 3 Atk. 453. 


A freeman of 


HE plaintiff's father being a freeman of Londen, and 
London, on his 


intermarriage, having no real, but only a perſonal eſtate, does by arti. 
agrees with truſ- : : : . . . 
eos. cles, in 1694, on his marriage with Frances his wife, now the 


to the wife's wife of the defendant, in conſideration of 15001. portion, to 


portion, whic a TP 

was1500l. more, be paid to the truſtees, covenant, within two years after the 
be laid out a 1 1 

. marriage, to pay 1500 /. to the truſtees; and his wife's father 

after the mari covenants likewiſe within the ſame time to pay them 15000. 

age, in a purchaſe 


N * for his daughter's portion; which two ſums making 30001, 

e r as . . . 

3 life ; are directed to be laid out in the purchaſe of lands, to be ſettled 

aan yon io ng on the huſband for life ; remainder to truſtees during his life, 
110 a j 


lien and bar of to preſerve contingent remainders ; remainder to the wife for 
her dower and 


jointure; re- life, for her jointure, and in bar of dower ; remainder to ſuch 
ae [ug child or children to be begotten between them, by ſuch propor- 
4nd tions, and in ſuch manner as he, by writing or writings, at- 
506 teſted by three or more witneſſes, ſhould direct; and for want 

of ſuch direction, to ſuch child or children, equally to be divided 

between them, and their heirs; and for want of ſuch child or 

children, to his own right heirs. The marriage takes effect; 

the two plaintiffs are the only iſſue of that marriage. The huſ- 

band, in 1703, by will deviſes 3000 J. apiece to the plaintiffs, 

to be paid at 21; and taking notice of his marriage articles, 

and that a purchaſe and ſettlement had been made purſuant 

thereto, he confirms that ſettlement, and deviſes the ſame lands 

to his wife, according to the ſettlement, for life, and after her 

death to his children the plaintiffs, and gives the reſidue of 

his perſonal eſtate, except his plate and furniture, to the plain- 

tiffs, for their lives, and in caſe of their deaths, to his wife the 

defendant, whom he makes executrix, and dies. The wife after 

his death proved the will, and gave ſecurity to the Chamberlain 

of Londen for 5649 l. gs. 75d. being the ſurplus of his per- 


t Vid. 1 Inft. Harg. ed. 176 b. to 186 b.; and 4 Burn'e Eccleſiaſtical Law, 37% 
reſpecting the cuſtom of London. 
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ſonal eſtate; and now the plaintiffs having attained their full 
age, being about 13 years after the te ſtator's death, brought 
this bill againſt the defendant and his wife, who was the widow 
and executrix of the plaintiff's father, for an account of his 
perſonal eſtate, and to have their ſeveral legacies paid them : 


| the defendants by anſwer inſiſted, that the huſband, the plaintiff's 

. father, being a freeman of London, ſhe was entitled to her third 

e part, as his widow, by the cuſtom, and whether ſhe ſhould 

) be allowed it or not was the principal point, 

: * For the plaintiffs it was argued, that the huſband being a 507 | 
| freeman of London at the time of his making this ſettlement, [ 
ö muſt be ſuppoſed to have in his view, and under his conſidera- | 
; tion, the making of ſuch ſettlement as a freeman could make, | 


which, conſidered as ſuch, could be only of his perſonal eſtate, 
and with regard to the influence he muſt be ſuppoſed to know 
N the cuſtom would have over it at his death, when the ſettle. 
ment on his wife was to take place ; that this was the ſtronger, 
in regard it did not appear that he had any real eftate 
whatſoever at the making this ſettlement, and therefore it was 


E — — nl — * — * 
n 31 ——— EI nan me . l — ooo doo 1 


q ſo far a diminution and leſſening of his perſonal eſtate, to „ 
5 make this proviſion for his wife, which ought to be looked q 
9 upon as a compounding with her for any cuſtomary ſhare [ 
. thereout: and it was faid, that this differed in that reſpect 5 
i from the caſe of Athins and I aterſon, where it appeared, that || Eq: abr. 137. 7 
. the huſband at the time of the marriage had a real eſtate, Gilb. Rep. 94. | 
Bi and made a ſettlement thereof on his wife, and therefore“; C. 

4 there nothing was taken out of his perſonal eſtate, as there is 

2 in this caſe; and cited the caſe of + Hancock and Hancock, where t 2 Vern. 665. 

of a man covenanted to lay out a ſum of money in the purchaſe 

Pe of lands, to be ſettled on his wife for her jointure, and in bar 

ag of dower, and after the marriage he purchaſed a leaſehold 

5 eſtate only, and ſettled it accordingly, and this was decreed, and 

un aſterwards affirmed on a rehearing, to be a bar of the wife's 

Fw. cuſtomary ſhare, 


But it was argued on the other ſide, that this ſettlement 
11 was 
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was only that the wife might be ſure of ſome proviſion in all 
events; that the cuſtom did not operate on the perſonal eſtate 
till the freeman's death ; that if he ſhould the very day before 
his death have laid out his whole perſonal eſtate in the purchaſe 
of lands, and declare expreſoly that it was to prevent the cu. 
tom operating upon it, that in that caſe the wife would be with. 
508 out remedy; that therefore, ſince it continued perſonal * eſtate 
to the time of his death, ſne ought to have the benefit of it; 
that immediately upon theſe articles the money was to be ſo 
far looked upon as land, that it muſt go to the wife and iſſue 
accordingly; that if a purchaſe had not been made, they might 
have brought a bill in this court to have compelled it; that it 
was no ways relative to the perſonal eſtate, and thereſore could 
be no bar to any thare coming out of the perſonal eſtate ; that 
it might as well be pretended to be a bar of the ſhare on the 
Statute of Diſtributions, if the huthand ſhould die inceſtate, 
where he was not a freeman; that real and perſonal eſtate 
were of two different kinds, and a proviſion out of one had 
t Vid. 1 Vern. no relation to the other; I that in the cafe of Atkins and Water- 
_ — fon it was clearly decreed to be no bar, and though that was 
"bp Vezeh, a ſettlement of lands, that could make no difference, for the 
money in this caſe, as ſoon as the articles were executed, was 
to be looked on as land too: and Mr. Vernon cited a caſe of 
Platt and Stanton, where it was decreed by my Lord Chan- 
cellor Cowper, in Mich. Term, 1717, that a proviſion fer a 
child on her marriage, by a freeman, was no bar to any future 
ſhare ſhe might be entitled to by the cuſtom, no more than it 
would be to her taking by deſcent or deviſe, 


Lord Chancellor was clear of this opinion, that from the 
time of the articles the money was a debt which the huſband 
was obliged to pay; that it was no part of his perſonal eſtate 
fron that time, but muſt be looked upon as land, and then 
it could be no bar of her cuſtomary ſhare of the perſonal 
eſtate ; that the cuſtom did not operate at all till the party's 
death, and then whatever perſonal eſtate was left was to go 
according to it, 
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There was another point in this caſe, Whether the wife Ant, 3a g, 


mould take any benefit at all by the will, fince now ſhe thinks 
fit to claim by the cuſtom ; and a caſe of Langſton verſus Lang- 


and 381. 


1 Wms. 722. 
1 Atke 399. 


S 2 Atk. 627. 


An was cited, that ſhe ought * not, that ſhe ought wholly to 
adhere to the will, or wholly to the cuſtom, 


But my Lord Chancellor ſeemed to be clear, that if the will 
no ways interfered with the cuſtom, but that there was ſufficient, 
over and above what was given to the wife, to anſwer her cuſ- 
tomary part, and the children's, that ſhe might well take, for 
he might give his own teſtamentary part as he thought fit, and 
to ſay that the wife ſhould be excluded in that caſe from taking 
any part of the teſtamentary ſhare deviſed to her, would be to 
ſay, that he had a power of diſpoſing a third part to any body, 
provided it were not to his wife and children, which would be 
abſurd and monſtrous ; but it being urged, that there were 
abundance of precedents to the contrary, it was directed that 
they ſhould be ſearched before any determination given on this 
point; and yet it ſeems not at all unreaſonable that the wife, 
having in all events ſecured herſelf of a proviſion, and of a 
proviſion too out of the perſonal eſtate, and that before mar- 
riage, in reſpect of which the huſband is bound, ſo that, what- 
ever accidents or misfortunes befal him, he has no power or 
controul over that, not for the payment of debts, proviſion for 
children, or any other emergency whatſoever ; that upon theſe 
conſiderations the reſt of the perſonal eſtate ſhould be looked 
upon to be entirely free and exempt from the cuſtom, and the 
rather, for that if a man before marriage ſettles a jointure out 
of lands, be it never ſo ſmall, tt will totally bar the wife to 
claim any further jointure, or to have dower out of her huſband's 
eſtate, though it ſhould be increaſed to many thouſands a year at 
his death; and why, therefore, ſhould not this proviſion out of 
the perſonal eſtate bar her likewiſe to claim any further ſhare 
thereout ? 


Note; It came on after, on the Maſter's report, when the 


Lord Chancellor decreed the teſtamentary third to * go towards 
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che making up the plaintiffs their legacies 30000. apiece, by 

virtue of the deviſe of the reſiduum to them; but decreed the 

plate and furniture to the wife by virtue of the ſaid will, though 

ſhe had rejected the ſaid will as to her cuſtomary ſhare, which 

was compared to Fox cont* Edmondſon, where in ſuch caſe ſhe 

was even debarred of any freehold eſtate given her by the ſaid 
351. Wl, and to + Kiten cont? Kitſon, and other caſes. 
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Coleman verſus Wince. Caſe 317. 


Lee AA: 42. | 18 
* principal queſtion in this caſe was, Whether, on a 13a court Lord 
bill brought by the purchaſer of lands from the heir at Mcd. 
law of the mortgagor to redeem, the mortgagee could retain a , We 
bond debt of the mortgagor to his mortgagee, ſo as to oblige gages lands, and 
the purchaſer to pay both before he redeemed, as without queſ- — — 
tion he might have done upon ſuch a bill brought by the heir at 3 


law of the mortgagor before any ſale made? alineeof the helr 
F of th rt 
gor not obliged to pay both the mortgage-money and the 3 


And it was argued that he might, becauſe the purchaſer de- 
riving under the heir, and ſtanding in his place, could not be in 
2 better condition than he himſelf would have been, if he had 
been plaintiff, and had brought this bill ; and eſpecially ſince, 
by the flatute againſt fraudulent deviſes, the creditor 1s at liberty 
to follow the lands in the hands of the deviſee, as well as againſt 
the heir himſelf, and the alienation in this caſe was merely volun- 
tary, and the mortgage forfeited at lat. 


gut it was held by my Lord Chancellor, and decreed accord- 
ingly, that the alience of the heir might redeem the mortgage, 
without 
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without paying the bond debt; for though it is true that the 
heir muſt have paid both in ſuch a caſe, yet the reaſon of that 
is, becauſe the heir is expreſsly bound, and it is his own debt, 
ſo that the action upon the bond is brought againſt him in the 
debet and detinet; and though by the civil law he may ſubſtitute 
the lands which he had by deſcent in diſcharge of his perſon, 
yet he may, if he thinks fit, diſpoſe of thoſe lande, and make 
his perſon liable; but by our law, before the ſtatute, if riens 
per deſcent were pleaded, the plaintiff could only reply, that he 
had aſſets by deſcent at the time of the writ purchaſed, for if 
he had diſpoſed of them before, the plaintiF had no remedy ; 
but now by the ſtatute the plaintiff may reply, that he had 
aſſets by deſcent before the writ purchaſed at ſuch a time, and 
if found for him, he ſhall have execution in value againſt the 
heir, which before he could not have; but he can no more 
follow the lands in the hands of the alienee, than he can the 
goods in the hands of the vendee of the executor, for the per- 
ſon of the heir is debtor, and not the lands, and conſequently 
the lands in the hands of the alienee can be charged with no- 
thing but what is an immediate lien thereon, which the bond is 
not ; though the lands in the hands of the heir himſelf ſhall be 
liable, in this caſe, to pay both the bond and mortgage, on a bill 
brought by the heir for a redemption, 


So if a man, poſſeſſed of a term for years, mortgages it, and 


dies indebted to the mortgagee in a bond debt, if the executor 
brings a bill to redeem, he muſt pay both, becauſe the equity 
of redemption of the term is aſſets in his hands; but if he alien 
the equity of redemption of this term, though he ſhall be an- 
ſwerable for the value, as it is fo far a devaſ/tavit, yet the pur- 
chaſer ſhall be charged with no more than was immediately 
* borrowed upon it; and it was alſo held in this caſe, that the 
bond creditor of the heir himſelf ſhall be preferred before a bond 
creditor of his anceſtor, after ſuch ahenation made, whether it 
were voluntary, or for a valuable conſideration. 
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Hawkins ver/us Turner. Caſe 318. 
May 4. 


Viner, (tit. Simony) 466 to 469. 1 Jones, 220. Hutton, 111. Cro, El. 180. . 248. 
274. 12 od. zo6. Watſon, 8vo. 65. Raymond, 175. 1 Syd. 387. 2 Keb. 446. 1 Vern. 131. 
411. 2 han. aſes, 186. Combe 304. 1 Eg. abr. 86. 1 Strange, 227, and 534. 2 Burn's Ec- 
cleſiad a law, 241. 1 Vezey, 248. Brown's Rep. 96. Cunningham's Law of Simony. 


N this caſe it was agreed, that a bond given to reſign on tn court Lord 


requeſt, thould not be made uſe of to turn out the incum- ee. 


i i Though bonds 
bent, unleſs for non-refidence, or ſome great miſdemeanor ; nor of A oh 


; ; _ . : . ace not prohibit. 
would the ordinary accept of a reſignation offered by the incum- by lan vol 


bent, without ſome ſuch cauſe ſhewn ; but if the patron made if they are made 
; : ule of to extort 
uſe of the bond to extort money from the incumbent, without money from the 
incumbent, or 
to turn him out 
and a caſe of one Sands of G/ruce/terfhire was cited, and alſo of fr oy TY 
, - ; . ut ill behaviour, 
I/ 12d and Lumiy, before Mr. Juſtice Blencaw, lately, in the ab- or immorality, 
—— 
ſence of the Chancellor, where, though the patron had taken 9 
bond to reſign, when his ſon * ſhould be in orders, and qua- Sainſt him. 


ſome ſuch cauſe thewn, this court would grant an injunction ; 


lified, yet having made an ill uſe of the bond ſome time before, 914 
the court would not ſuffer him to proceed upon it at law, 
though they ſeemed all to agree that theſe bonds were not pro- 
hibited by the law, ſo far as they were made uſe of only to 
keep the incumbent to reſidence and good behaviour, and to diſ- 


courage immorality. a 
arkneſs 
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N | | Fepre: 
4 Caſe 319. Harkneſs ver/us Bayley. Willi 
ff Ant?, 33. 2 Eq. abr. 7 32, c. 13. 8. C. 1 Vern. 97. 141. 192. 2 Wms. 334 f. ſever 
. | . om Bayley being poſſeſſed, by way of mortgage, of the and t 
1 eee ee remainder of a forfeited term for 2000 years of lands in paid, 
24 gaged to the ſame Ay #/þ, by his will, in 1675, deviſes 1500 J. apiece to his three and t 
perſon, is 4 rewo- : : a 
cation in tot; younger children, and the like ſum to the child his wife was p 2 
* then enſient with; and if any of his children died before 18, or a ſal 
8 marriage, their ſhares to go to the ſurvivors or ſurvivor of them, was, 
only, and gave the reſidue of his eſtate, after the payment of his debts were 
„„ and legacies, to his wife Priſcilla, and made her ſole executrix, mot! 
f and died; his wife was afterwards delivered of a daughter, who rede! 
D. De & Wes: ; a . as l : 
d | together with two of the other three children, all died under Bayl 
Su: O5 ©, eighteen, and unmarried, and the defendant was the only fur. the | 
e aes N49 tale $viving daughter, revo 
„ 3 CLF. gf 2 Priſcilla the mother, after her huſband's death, purchaſes the equi 
2 3 oi inheritance and equity of redemption of theſe lands, in the name her | 
Y . WS ah of Milliam Bayley her fon, in truſt for her and her heirs; and ther 
A # , * this inheritance was afterwards conveyed to another, in truſt deſig 
Af Pig for the mother and her heirs, who aſterwards took a conveyance voke 
of the inheritance to herſelf, by which che inheritance ſeemed to B 
be merged; then the mother makes her will, 6th of June, 1710, bein 
and thereby deviſes theſe lands to the defendant her daughter, devi 
and her heirs; and afterwards, for ſecuring 4000 l. to the defen- if th 
dant, wherein ſhe ſtood indebted to her, for her own and her a re 
three ſiſters legacies, and intereſt, and wherewith thoſe * lands to 2 
by the father's will were chargeable in the mother's hands, the 
mother, together with her ſon /7ullam Bayley, Join in a mort- 
gage of theſe lands to the defendant the daughter for 500 years, 
with a proviſo to be void, on, payment of 100 J. per ann. to the 
daughter, during her mother's life, and the 4000 /. and intereſt 
within three months after her death. I 
The defendant the daughter never executed this mortgage, or the 
any counterpart thereof. This mortgage was made the 29th of and 
1 Vid. Douglas, 710, Doe, leſſee of Sir William Gibbons, Bart. v. Pott and others, mar 
where it is held, that if a mortgagor deviſes the mortgaged premiſſes, and afterwards the t 
pays off the mortgage, and the mortgagee conveys the legal eſtate in truſt for the mort. fone 


gagor, ſuch a transfer of the legal eſtate ſhall not operate as a revocation of the will, 


September 


In Curia Cancellariz, 


| Feptember, 17 11, and the mother died the 18th of March, 1712. 
William Bayley the brother, being indebted to the plaintiffs in 
ſeveral ſums of money, due to them by bonds, makes his will, 
and thereby deviſes all his real and perſonal eſtate, after his debts 
paid, to the defendant his ſiſter, and her heirs and afligns for ever; 
and there being a deficiency of perſonal aſſets to ſatisfy their debts, 


The plaintiffs brought this bill to ſubject theſe lands to 
a ſale for ſatisfaction of their debts; and the only queſtion 
was, Whether this mortgage for 500 years to the daughter 
were a revocation of the deviſe thereof in fee to her by her 
mother's will? For if ſo, then the inheritance and equity of 
redemption, ſubject to that mortgage, deſcended to William 
Bayley, and by conſequence was we!l ſubjected by his will to 
the payment et his debts: Or if this mortgage ſhould only be a 
revocation gunad the term mortgaged, and the inheritance and 
equity of redemption continue well deviſed to the daughter by 
her mother's will, as it was urged it ought, and that the mo- 
ther's intention in making this mortgage to her was only with 
deſign to ſecure the 40001. ſhe ſtood indebted to her, not to re- 
voke the deviſe thereof to her in fee ? 


But it was decreed to be a revocation of the deviſe in fee, 
being made to ſome perſon, and therefore inconſiſtent with the 
deviſe, as Cro. Car. 49. Cook and Bullack's caſe, though agreed, 
if the mortgage had been made “ to a ſtranger, it had only been 
a revocation guoad the mortgage, and the defendant was decreed 
to account for the profits from her mother's death, 


Duke of Bolton verſus Deane. 


Antè, 252, and references. 2 Eq. abr. 588, c. 2. S. C. 
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Caſe 320. 


2 Wms. 644+ 


N this caſe a leaſe had been made by ſome of the duke's an- In court Lord 


ceſtors, under whom he claimed, to one James Deane, for 


and the life of the longer liver of them ; upon Deane's inter- 


Ane extrewdinary accident. 


ſettled 


Macclesfield. 


: WES : A leſſor ſuffers 
the life of himſelf, and of Anne and Elizabeth his two daughters, the leſſee to hold 
the lands after 
the leaſe is de- 
marriage with the defendant his ſecond wife, theſe lands were mined; equity 


will not compel 
the tenant to account for the meſne profits, unleſs the leſſor was hinder:d from entering by fraud er 


—. 3. o 


Ez 
PAT +. 
* 


— — 
— 


& 


3 


As 


995 


— „ 


© 4-4, 0 1 — 2 vs - * i EV. « — "4 
* i * — 2. wc vw ä 1 * * N. N — N 9 er has * ow « - < 2 -— 05 : 
4 - 4 « * 2 9 * ; * 4 4 £ - 4 \ \ , 
" < 2 = % _ \ Ah a - N 5 L 7 2 4 + - 

— * RESET week. - . ; 7 - Fn BD 2 r * . — S a "I — — rr r — * 4 kw FOOD A —— Cs vt" 

4 2 * — as; =. — 9 1 < — * * . 6 -— > vx C we y p * X 2 * I Fx 82 9 . Tz —— 3 „ 22 "x — —— _ 2 2 — 
FUG Ren yr Hy Cots ay IE > —_ — 2” 5. * * P , = 's 1 2 4 9 3 * * FL. — a 2 n "4 —— — 2 4 — — — 
gp * 4 * Pr; Sas + . ö Te MC „ A; —— — - > 3 2 *4 =; 1 - rr 5 7 - - 

N 5 - . — 5 5 . * — —. 1 * "EY 4m 1 « 2 - ; 
- Ae neo „ me ren dg — — vm" #1 er — n 4 - . - 7 * 4 . 
£ * o 3 8 2 4 E py” 2 b e g 9 I 2 PI" * _ p 


—U— —ew 


— 
"EY 
— 


> 
# 
& 4 — — 8 
ay—— ũꝑ ſ—̃ — 


- S 
bo —— S 
— ] —11 rooting earn 
” 


De Term. Paſchz, 1719. 


fettled on her by way of jointure for her life, and they had 
iſſue a daughter, who was likewiſe named Elizabeth; then James 
Deane died, and afterwards his two daughters, being the two 
remaining lives in the leaſe, died likewiſe, whereby in ſtrictneſs 
of law that leaſe was at an end; but there being till a daughter 
named Elizabeth alive, the duke's anceſtors, or the duke, made 
no entry, but concluded the leaſe was ſtill ſubſiſting, and the 
defendant had held theſe lands under this miſtaken title for ſeve- 
ral years; but now, very lately, upon an inſpeCtion into the 
leaſe, the miſtake being diſcovered, the defendant acquainted the 
duke with it, and he had poſſeſſion delivered to him, and now 
brought this bill for an account of the rents and profits from the 
time of the determination of the leaſe. 


Lord Chancellor was clear of opinion, that where one has 
title of entry, and neglects to enter, or to bring his ejectment, 
but ſleeps upon it for ſeveral years, that as he has no remedy 
at law for the meſne profits, ſo neither has he in equity, for it 
was his own fault he did not enter, and he ſhall never come 
into a court of equity for relief againſt his own negligence, or 
to make the tenant in poſſeſſion, who held over his leaſe, to be 
but his bailiff or ſteward, whether he will or not; but in the 
preſent caſe, by reaſon of this circumſtance, * of both daughters 
being of the ſame name, and the miſlake conſequent thereupon, 
the defendant was decreed to account for the meſne profits from 
the time of the expiration of the leaſe ; and ſo it would be where 
any fraud had been uſed to conceal the title from the leſſor, or 


in caſe of an infant; but otherwiſe, generally, where the party 


has no remedy at law, he ſhall have no relief in equity for the 
meſne profits, but from the time of an entry made, which 
he at his peril ought to have taken care of ſo ſoon as his title 
began, 
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In Cuaia Aena 


Lockey ver/us Lockey. Caſe 321, 


Eq. abr. 304, pl. 10. 8. C. 
N this caſe my Lord Chancellor was clear of opinion, that in court Lord 


where one receives the profits of an infant's eſtate, and fix Maccle fel. 
, , a n An infant who 
years after his coming of age he brings a bill for an account, neglects to enter 


3 . . . fix years after he 
that the Statute of Limitations 1s a bar to ſuch ſuit, as it would e — 


be to an action of account at common law; for this receipt of as much barred 
. - . ; by the Statute 
the profits of an infant's eſtate is not ſuch a truſt as, being a of Limitations 


creature of a court of equity, the ſtatute ſhall be no bar to, for 3 1 


he might have had his action of account againſt him at law, and count of profits, 
as he is from an 


therefore no neceſſity to come into this court for the account; action of ac- 
but the reaſon why ſuch bills are brought here, is from the na- 1 
ture of the demand, that they might have the diſcovery of 
books, papers, and the party's oath, for the more eaſy taking of 
the account, which they cannot ſo well do at law; but if the 
infant lies by for ſix years after he comes of age, as he is 
barred of his action of account at law, ſo ſhall he be of his re- 
medy in this court; and there is no ſort of difference in reaſon 


between the two caſes +. 


+ As the above caſe is ſtated in the Regiſter's book, it appears, that the bill was 
filed 13 years after the infant had come of age, and enjoyed the eſtate, without de- 
manding any accounts 


12 Another 
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An agreement, || Another point was, Whether an agreement, not in writing, 


tbougb not in . - 77 

—— — being executed on one part, and an enjoyment accordingly, whether 

executed 7 one this could be fo far impeached as to lay the party open to an ac- 
ft, and an en- . . . 

; xeon accord. count for the profits he had received under this enjoyment ® And 


— the court was clear of opinion he ſhould not, for this would be 
oe * = oy much harder than ſetting aſide the agreement at firſt for want 
ried into execu- of writing, t which yet, if executed on one part, had been always 
4 : 1 looked upon fo far concluſive as to induce the court to decree 
fects. an execution on the other part, not to deſtroy or avoid the 

agreement, ſo far as it was already carried into execution; and 
t 2 Vern-456. therefore in + Leiceſter and Foxcroft, could the party who had I 

built upon the ground, if he had enjoyed the houſes for ſeveral 

years, have been liable, as a wrong doer, to account for the rents 

and profits, for want of the agreement's being reduced inte — 


writing? Moſt certainly he ſhould not tt. 
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& To the above authorities may be added the caſe of Whitchurch v. Bevis, deter. 
mined up n a plea, Hilary Term, Feb. Sth, 1786. As it i. ſtill ſub judice, for the re- 
conſideration of the court, it is deemed moſt adviſable to decline inſerting it in the 
preſent publication. 
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It It was intended to have added a ſtatement of the above caſe from the Regiſter's 
book, but the facts are too numerous to be comprized within the ſhort compaſs of 2 
note. Reg. Lib. B. 1718, folio 503. 
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Brunſden verſus Stratton. Caſe 322. 


Ante, 101. 2 Eq. abr. 52, c. 8. S. C. 260, c. 3. S. C. 
N the marriage of the defendant, her intended huſband A fettlement 
being under age, and fo incapable of making a ſettle. made after mar- 


ment, the wife's father gave a bond for the payment of 15c0/. af hin, 
on his making a ſuitable jointure-ſettlement on her, without cles entered into 
taking any notice whatſoever of the iſſue; the marriage took —_— 
effect, and the huſband, ſome years after, on payment of the ons ag A 
1500 J. made a ſettlement of 147/. per ann. or thereabouts, on them, not volun- 
himſelf for life ; remainder to his wife for life, for her jointure; lem — 
with remainder to their firſt and other ſons, in the uſual form: ereditors. 
the plaintiffs were bond creditors of the huſband 3 and now, 

aſter his death, brought this bill againſt the wife and children, 

to ſet aſide this ſettlement, on pretence the ſame was voluntary 

and fraudulent, being made after marriage, eſpecially as to the 
children, for whom no proviſion appeared to be made on the 

treaty previous to the marriage, and that therefore, the plains 

tiffs ought to be let in for a ſatisfaction of their debts.. 
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But the Maſter of the Rolls was clear in opinion, that this 
was no fraudulent or voluntary ſettlement, * being but adequate 
to the wife's fortune, and that the words of the bond were ca. 
pable of ſuch a conſtruction, for that a jointure ſettlement muſt 
be intended a ſettlement in the common form to the iſſue, and 
a jointure for the wiſe. | 


And Mr. Vernon faid, there could be little doubt of this, ſince 
the caſe of + Parſlowe and MWeedon, Trin. 1718, where it was 
held, that though, ſince the ſtatute againſt fraudulent deviſes, a 
man could not by will deviſe his eſtate to defeat his bond credi. 
tors, yet any ſettlement or diſpoſition he {ſhould make in his life. 
time, whether voluntary or not voluntary, would be good again 
bond creditors ; for that was not provided againſt hy the ſtatute, 
which only took care to ſecure ſuch creditors againſt any im- 
poſition which might be ſuppoſed in a man's laſt ſickneſs; but 
If he gave away his eſtate in his life-time, this prevented the 
deſcent of ſo much to the heir, and conſequently took away their 
remedy againſt him, who was only liable in reſpect of the lands 
deſcended; and a hond was no lien whatſoever on the lands in 
his own hands; and if he might give them away to a ſtranger, 
much leſs can this ſettlement on his wife and children be deem- 
ed voluntary or fraudulent as to ſuch creditors ; though he ſaid, 
that till that reſdlution he ſhould have been of another opinion, 
and that ſuch a diſpoſition had been held fraudulent againſt cre- 
ditors, in the caſe of Templeman and Beke, tried before my 
Lord Chief Juſtice Holt; fo the plaintiff's bill was diſmiſſed in 
this caſe. 


It was likewiſe ſaid by Mr. Vernon, I that before my Lord 
Nottingham's time it was held, that where the lands were de- 
viſed to be fold for the payment of debts and legacies, that both 
ſhould be paid par: paſſu ; but he held that the debts ought te 
have a preference, for that, as he ſaid, he would not make a man 
fin in his grave; and ſo it has been held ſince, that the debts in 
ſuch caſe ſhall have a preference in payment. 


7 I In the caſe of Goſling v. Dorney, 1 Vernon, 482, Lord N. is erroneouſly faid to 
have held otherwiſe in Sir Febn Beeules's cafe, and that Lord Keeper North deter- 
mined that there ſhould be a preference. In 2 Vern. 248, Greaves v. Povel, accord - 
Ing to the ſtatement of that cale, it appears that Lord M. 's opinion coincided wich 
Mr. V.rron's obſervation ; 
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* Turton verſus Benſon, C.lcſe 323. 
. / 
2. Een. VA S{ 
ub. Chan. 288. 1 Eq. abr. 45, P 5. (E.) and 88, p. 2. 1 Wms. 496. S. Ca Ant, 165, 


and 267, and references, to which may be added, 1 Vern. 348, and 475. Strange, 240,3 Was. 
66. 1 Brown's Parl. Caſes, 57, and 60. 
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HIS was an appeal from the Rolls, and was but this : A bond obtained 
The plaintiff on his marriage with the daughter of Mr. ,. _— 


* marriage agree- 


Benſon was to have 3000/. fortune; but the plaintiff's mother went, though af. 


ö 3 : terwards afligne 4 
being living, ſo that he could make no ſettlement without her to a creditor for 
ſh . ſid ti 7 h . d 94 a juſt debt, (hail 
concurrence, Ine, in conitderation of the marriage and portion, be ſer aſide in 
joined in making a ſettlement adequate to the fortune; but duty. 
before the marriage Mr. Benſon expreſſing his inability to give 


ſuch a fortune with his daughter, having other children to pro- 


vide for, Mr. Turton and he came to an agreement between 


themſelves, that to induce the mother to join in making the ſet- 
tlement, the portion ſhould be mentioned to be 30004. but that 
Turton ſhould give him a bond to pay him back 10007. of it at 
the end of ſeven years, and that in the mean time he ſhould 
have it without intereſt ; and accordingly a bond was given the 
29th of Fuly, 1710, and then the ſettlement was made, and the 
marriage proceeded, Before the end of ſeven years Mr. Benſor 
became greatly indebted, to the amount of 10 or 120001, and 
then died, and the defendant his widow took out adminiſtration, 
and entered into an agreement with ſeveral of the creditors for 
the aſſignment of this bond, amongſt other ſecurities, towards 
ſatisfaction of their debts; and it appeared plainly in the cauſe, 
that Mr. Turton was privy to, and knew of this aſſignment, but 
now brought this bill to be relieved againſt the bond, and to have 
it delivered up, as obtained from him in fraud of the marriage 
contract, and after the treaty had been agreed to, and a ſuitable 
ſettlement provided for the lady. 


The creditors, who had obtained the aſſignment of this bond, 
likewiſe brought their bill to have the agreement executed, 
and that they might be at liberty to proceed, in the name of the 


adminiſtratrix, for recovery of the money due on this bond, and 
| K k 2 infiſted 
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inſiſted “ that, whatever conſideration the bond might have had 
whilſt it continued in Mr. 'Benfon's hands, or in the hands of 
his repreſentative, yet now being affigned to them, and they 
being juſt and honeſt creditors, ought to have the benefit of it; 
that whatever fraud may be ſuppoſed in the obtaining of it, yet 
it being now affigned to them on fo juſt and valuable a conſi- 
deration as the payment of their debts, that had purged the 
fraud, and would make good the affignment. 


That though the legal intereſt in this bond could not be af. 
ſigned to them, being a Choſe in action, yet by the affignment 
the adminiſtratrix was become a truſtee in equity for them, and 
therefore they ought to be at liberty to make uſe of their truſ- 
tee's name at law for recovery of the money due thereon: and 
it was likened to the caſe, where a man purchaſes an eſtate. of 
A. to which B. has right, and he has notice of it, this notice 
will affect his purchaſe, notwithſtanding any conveyance ;, but 
if he after ſells this eſtate to another perſon, who has no notice 
of B. 's right, this ſecond purchaſer without notice ſhall not be 
affected by it, but B. muſt take his remedy as well as he can 
againſt J.; but to make that caſe more directly applicable to the 


preſent caſe, it was urged farther, that if the firſt purchaſer had 


ſold it to the ſecond, and only given him a declaration of truſt, 
ſo that the legal eſtate continued ſtill in him, yet it was ſaid there 
was no caſe could be produced, wherein relief had been given 
againſt the ſecond purchaſer in ſuch caſe ; that indeed, if the ſe- 
cond purchaſer has a conveyance of the legal eſtate, he has 
them both in law and equity, as he has no notice, and this ſhall 
prevail againſt B. 's bare equity; but even where there is no con- 
veyance, yet it was urged, that his equity ſhould be preferred 
to B.'s, being without notice, 


On the other ſide it was urged, that this bond was a mere 
Choſe in action; that it was not aſſignable at law, and that 
notwithſtanding any aſſignment, yet the legal intereſt and pro- 
perty continued in Mr. Benſon and his * repreſentatives ; that 
therefore the creditors could not be in a better condition than 
he himſelf was: that if Mr. Turton had title to be * 
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whilſt it continued in his hands, the aſſignment could not take 

y it away from him, or make his caſe at all the worſe : and a caſe 

1 was put by Mr. Vernon, where a man agreed to ſell his copyhold 

et lands, and made a ſurrender out of court for that purpoſe; but 

* the ſurrender not being preſented within the year, according to fl 

1 the cuſtom, became ineffectual, and in the mean time the perſon i 
who ſold becoming a bankrupt, his creditors inſiſted, that for want N 
of an effectual ſurrender the legal eſtate continued in the bank- j 

1 rupt, and therefore ought to be ſubject to their debts, and the bs 

nt rather, for that they being juſt creditors, as well as the purcha- / 

10 ſer, had the advantage of weight on their fide, by having the a 

ſ- legal eſtate ; but on a hearing and rehearing by Lord Chancel. | 

nd lor Cowper, it was decreed, that the creditors could not be in a 

of better condition than the bankrupt himſelf was; that as he 

ce might have been compelled to have made good this agreement 

ut with the purchaſer, and to have made an effectual ſurrender, ſo 

ce muſt his creditors, who ſtand in his place, and derive under him, 

K Lord Chancellor. + Bonds of this kind, given in fraud of mar- 4 1 Vexey, 279. 

he riage- contracit, are never to be favoured in a court of equity ; 

| that the relief ſought here againſt the bond is by the party him- 

1 ſelf, who was privy to the fraud, is nothing at all to the purpoſe, 

1 for ſo it is in all caſes of this nature, and can be by none but the 

22 parties concerned; that here Mr. Turton's mother was plainly im- 

I poſed on to conſent to join in a ſettlement for 3000 J. which, if 

* this bond ſhould prevail, would ſink a third part of the fortune; 

* that this fraud affected the land ab initio, and the aſſignment to 

al creditors cannot mend the caſe, for they can be in no better a 

w/ condition than the party himſelf, who aſſigned that bond; that if 


an aſſignment to creditors would alter the caſe, ic would entirely 

put an end to all applications for relief in this “ court; that it $25 

would then be only to aflign ſuch a bond as this to juſt credi- 

tors, and all would be ſafe ; that the creditors having no notice 

of the conſideration of giving this bond, would not at all help 

them, for ſuppoſe the bond had been a good one, but part of the 

money paid, and then it had been afligned, as if the whole 

money had been fill due on it, would this affect the obligor ? 

No more, in this caſe, if the bond was liable to be ſet atide, 
K whilſt 


De Term. 8. Mich, 1719. 


whilſt it continued in the obligees hand, his aſſignment of it 

will not alter it, though the aſſignecs have no notice of the na- 

ture of it; for an aſſignment of a bond is but an agreement, 

Le Fe. that the aſſignee ſhall have the benefit of all money to be reco- 
e. 2. . vered thereon; and if none were due, or that the bond were 
45, obtained on an unlawful conſideration, no aſſignment whatſoevet 


can make it better. I think the decree at the Rolls was ex- 


ceeding right; let the bond be deliyered up, and a perpetual 
injunction againſt it. 
Note; In this caſe were cited 1 Salk. 156, Kemp and Cole- 
* man, + the caſe of Dule Hamilton and Lord Mohun; and Mr, 
t 1 Vern. 348. Vernon cited the caſe of 4 Redman and Redman, where the huſ- 
8 band being conſiderably indebted before marriage, prevails with 
dais brother to give bond for the payment thereof to the ſeveral 
creditors, and gives him his own bond as a counter ſecurity; 
the huſband dies, and the brother being forced to pay theſe 
debts, put his counter bond in ſuit againſt the widow and ad- 
miniſtratrix, but ſhe was relieved againſt it in this court. An- 
& 1 Vern. 475. other caſe cited by him was of & Gale and Lendo, where the wo- 
& N man's fortune falling ſhort of what was expected, and ſhe being 
deſirous the match ſhould go on, prevails on her brother to give 
her a bond for ſo much as was wanted; the marriage proceeds, 
the huſband dies, and ſhe took out adminiſtration, and put the 
bond in ſuit againſt her brother, and though ſhe herſelf was 
party to the fraud, yet the brother was forced to pay the money, 
and could have no relief in this court, 
526 
Caſe 324, Sir George Maxwell verſus Lady Mounta- 
cute his wife. 


20 November, 
Antè, 519. Poſt, 533, and 360. Gilb, Chan, 244. 1 Ed. abr. 19, pl. 4. and 20, pl. 5. 
N this caſe a diſtinction was taken, and agreed by the court, 
that where, on a treaty for a marriage, or any other treaty, 
the parties come to an agreement, but the ſame is, never re- 
duced into writing, nor any propoſal made for that purpoſe, 
ſo that they rely wholly on their parol agr&ment, that wnleſs 
this be executed in part, neither party can compel the other to a 
ſpecific performance, for that the Statute of Frauds is directly 
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in their way; but if there were any agreement for reducing 
the ſame into writing, and that is prevented by the fraud and 
practice of the other party, that this court will in ſuch caſe give 
relief; as where inſtructions are given, and preparations made 
for the drawing of a marriage ſettlement, and before the com- 
pleating of it the woman is drawn, by the aſſurances and pro- + Ante, 370, 


miſes of the man, to perform it, and after to marry him . — — 


So where a man treated to lend money on à mortgage, and 
the conveyance propoſed was an abſolute deed from the mort- 
gagor, and a deed of defeaſance from the mortgagee, and after 
the mortgagee had got the conveyance he refuſed to execute 
the defeaſance, yet my Lord Nottingham decreed it againſt him 


on the fraud after the ſtatute §. * 4 


So where an abſolute conveyance is made for ſuch a ſum of 
money, and the perſon to whom it was made, inſtead of enter- 
ing and receiving the profits, demands intereſt for his money, 
and has it paid him, this will be admitted to explain the nature 


of the conveyance and || a letter has been held a ſufficient agreement || a ventris, 361. 


. * . 0 - 5 V 4 
in writing, if it were ſigned by the party, to bring it out of, ven. , — 


the ſtatute; and cited the cafe of Leiceſter } and Foxcreſt, and 5 Poſt, 560, 
and 1 Atk. 125 
other caſes 58 . ſecis, Ante, 


519. S. C. cited and ſtated. 


sd The above caſe is more amply and accurately ſtated by Peer Villiams: it is there 
mentioned, that there was a letter from the huſband, Sir G. Maxve!! (who was defendant, 
and not plaintiff, as erroneouſly appears from the above ſtatement) that evidenced the 
agreement; yet Lord hancellor Parker held the plea of the ſtatute to be valid, aad 
allowed it, 1 Wms. 618. Strange, 236. 8. C. See alfo the caſe of Ayliffe v. Tracy, 
2 Wms. 65. where it is held, that a letter from the father to his daughter, by which 
he agrees to give her 3000/7. portion, and this not ſhewn to the party, who afterwards 6 
married her, does not take the promiſe out of the Statute of Frauds. Vid. the caſe of 
Taylcy v. Beech, 1 Vezey, 297. 
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Caſe 325. Woodroff verſus Wiekworth. 


Fq, abr. 249 · 38. C. 3 Vezey, 21%» 


The grandmo- N this caſe it was clearly agreed, that the grandmother waz 
. Fr —— : next of kin, and entitled to the grandchild's perſonal eſtate, 


Oo ; in excluſion of the uncles and aunts; and fo it has been before 
chiid's perſona N . 

eſtate, in exclu- ſettled in a caſe of Welſb and Duppa, and in the caſe of Black- 
— 8 borough and Davies, 1 Salk. 251. and ſo was now again reſolved 


in the principal caſe, 


Ant, 12, Kc. But whether executors ſhould have the ſurplus of the per- 
ſonal eſtate to their own uſe, or in truſt for the next of kin, Mr. 
Vernon ſaid nothing was at preſent more looſe and unſettled. 
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Nicholls verſus Skinner. Caſe 326. 


+ Ant?, 483. 2 Eq. abr. 346, c. 10. and 364, c. 17. S. C. 1 Wms. 534. S. P. Fearne's Cont. 
Rem. 358. 
1 : : : At the Rolls, 
HE plaintiff's father having four children, and being . deviſes por- 


poſſeſſed of 2000 J. in the Bank-ſtock, and of other per- ynzcons our 


ſon :] eſtate, makes his will, and thereby deviſes portions to his at their reſpec. 
tive ages of 21 


ſaid children, to be paid and payable to them at their reſpeCtive years, or mar- 


ages of 21 years, or days of marriage, which ſhould firſt hap- —— — 


pen; and in caſe any of them ſhould die before the time of pay- ſhould die before 
: . , 3 - the time of pay- 
ment, or ſhould die without iſſue, then his or their ſhare to go ment, or ſhould 


R . N , die without iſ- 
to the ſurvivors and ſurvivor of them, and his heirs. One of 3 * 


them died without iſſue, under age, and unmarried, and the messe tothe 
plaintiff, who was one of the ſurviving brothers, and married, vivors of them. 


RE f One of them died 
though under age, brought this bill for a third part of the dead under age, and 

a ; . a without iſſue; 
brother's ſhare; and the queſtions were, this, though a 


limitation of a perſonal eftate, is good, but liable to the contingency of ſurvivorſhip, till it comes te 
the laſt of the four children. 


I/, Whether upon this will the deviſe in cafe of death with- 
out iſſue, being of a perſonal eſtate, were good? 24/y, Whether, 
admitting it were, the dead brother's ſhare were not ftill liable 


+ To the references under Pinbury v. Elkin, (Antꝭ, 483.) add the caſe of Adolphus 
i, Herden, 6 Brown's Parl. Caſes, 354» 


to 


De Term. Paſchæ, 1719. 


to the contingency of ſurvivorſhip, till it came to the laſt of the 
four brothers ? 


His Honour was of opinion, and decreed accordingly, that in 
this caſe the limitation being to the ſurvivors and ſurvivor of 
them, and his heirs, that it could not be intended @ dying with 
out iſſue generally, which would make it void, but a dying without 
i ue, in ſuch manner as that the ſurvivors or ſurvivor might take 
it, which miſt be during their lives, and conſequently good. 20), 
That it was liable to the contingency of ſurviving, till it came 
to the laſt, and conſequently the now plaintiff could not have 
his ſhare of the principal of his dead brother; but in regard 
no direction was given in the will concerning the intereſt, it 
was decreed he ſhould have a proportionable part of the intereſt 
during his life, elſe the intereſt likewiſe muſt lie dead till it 
come to the laſt, which would be very inconvenient ; though 
in caſes not ſo circumſtanced the legatee has not been allowed 
the arrears, or growing intereſt, for want of a direction in the 
will concerning it, but it has fallen into the rœſduum of the 
teſtator's perſonal eſtate, 
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+ Buſh verſus Weſtern, | Caſe 327. 


Vid. the next caſe and references. 2 Eq. abr, $22, c. 3. S. C. 


1 plaintiffs had been in poſſeflion of a watercourſe a man who has 


upwards of 60 years; the defendant claimed the land r 


through which the watercourſe ran, by virtue of a forfeited 60 years, may 
, X bring a bill 
mortgage for 100 years, and which he had obtained a decree again& a mort- 


to forecloſe ; the plaintiff's title was fully proved, and the bill TE" pb * 


was for a perpetual injunction to quiet the plaintiff's poſſeſſion, ” redemption to 
0 . 0 . e quieted in nis 
which the defendant had interrupted, by making a cut or chan- poſſeſſion, al- 
b R , hough he had 
nel through his own lands, and ſetting up a fluice at the mouth avg wear 
thereof, whereby the water that ſhould have ran to the plain. dis right at la. 


tiff 's watercourſe was totally diverted and prevented. 


And though it was objected, that if the plaintiff had any da- 
mages, his remedy was purely at law, and that they ought not 
to come hither till they had eſtabliſned their title at law; 


+ That the Court of Chancery will not grant an injunction unleſs the party's right 
is eſtabliſhed at law, vide 1 Vern. 120. 127. 2 Chan. Caſes, 165. 2 Atk. 302» 


J Ark. 7256. 1 Vezey, 476. 2 Vezey, 414. 


De Term. S. Trin. 1720. 


2dly, That if they could, yet they ought to have brought 
thoſe who had the inheritance of the lands, through which the 
watercourſe ran, before the court, and that it was not ſufficient 
to have only the mortgagee ; 


$31 * Yet the court decreed for the plaintiff, and agreed it uſual 
to have ſuch bills in the firſt inſtance in this court, and cited 
Lord Aylesford's caſe lately, and ſome others; and if the de- 
fendant would have had the remainder-man a party, he ought 
in his anſwer to have ſhewn who that was, that he had only a 
term for years, and prayed that he might have been made a 
party ; but this he had not done, but inſiſted on his own title 
under the forecloſed mortgage; and therefore that objection 
was over- ruled. 


Caſe 328. Duke of Dorſet verſus Serjeant Girdler. 


2 Eq. abr. 181, 2. S. C. 1 Rolls abr. 383. 1 Vern. 308. 1 Atk. 282. 883. 571. 2 Ack. 
392. 

& menruhele in HIS was a bill brought for a commiſſion to examine 
—— - 4 his witneſſes in perpetuam rei memoriam, to eſtabliſh his 
bring a bill to ſole right of fiſhery ; and it was ſuggeſted in the bill, that the 
examine his wit- : 

neſſes in perpetu- defendant pretended a ſole right of fiſhery, and threatened to 
and etablih hie bring actions, and diſturb the plaintiff when all his witneſſes 
right, though he ſhould be dead. 

has not recovered 

in affirmance of it at law; ſects, if he is not in poſſeſſion. 


To this bill the defendant demurred, for that the plaintiff had 
not verified his title at law, and therefore had no right to bring 
his bill in the firſt inftance ; but the demurrer was over-ruled, 
and this difference was taken and agreed to by the court : 


That if one is out of poſſeſſion, having only right to fiſhery 
common rent-charge, he who brings ſuch bill ought never to be 
allowed to do ſo, but a demurrer to it will be good, becauſe he 
may and ought firſt to enter his action, and eſtabliſh his title at 
law, otherwiſe publication not being to paſs till after the death of 
the witneſſes (as in thoſe caſes it never does without ſpecial 
order of the court) they may be guilty of the groſſeſt perjury, 
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and yet go unpuniſhed; beſides that, the party having a remedy 
at law, the other fide ought not to be deprived of the opportu- 
nity of confronting the witneſſes, and examining them publicly, 
which has “ always been found the moſt effectual method for diſ- 
covering of the truth. 


But if a man is in actual poſſeſſion, and is only threatened 
with diſturbances by another who pretends a right, he has no 
other way in the world to perpetuate the teſtimony of his wit- 
neſſes but by ſuch a bill as this is, for not being actually in- 
terrupted or diſturbed, he can bring no action at law; and in 
ſuch caſe, if this demurrer ſhould be allowed, there is an end of 
all bills to perpetuate the teſtimony of witneſſes to wills, and 
ſuch like, wherein the parties pray no relief, nor ought to do, 
but only a commiſſion for the examination of their witneſſes ; 
and yet, even in theſe caſes, if the plaintiff ſhould afterwards be 
evicted or diſturbed, theſe depoſitions cannot be made uſe of 
ſo long as the witneſſes are living, and may be had to be exa- 
mined before a jury. 


But in the preſent caſe, if the defendant had not only threat- 
ened to diſturb the plaintiff, but had actually diſturbed him by 
fiſhing daily (as it was ſaid he did) he ought to have pleaded 
this, and that the plaintiff ought therefore to ſeek his remedy 
at law; or if the plaintiff had ſhewn in this bill, that the de- 
fendant had actually diſturbed him by fiſhing, then the demurrer 
had been proper, but not for barely threatening. 


That here he had by his anſwer inſiſted on his right of fiſh- 
ery, and that he hoped to prove it; and for ſeveral other matters 
diſcloſed in his anſwer, he inſiſted on his right thereto, and 
hoped to prove it; and yet by his demurrer would debar the 
plaintiff from proving any thing at all: and a caſe was cited 
between Wynn and Hotty, before Lord Keeper Wright at the 
Inner Temple Hall, waere a bill was brought of the ſame na- 
ture, touching a common, and the demurrer allowed, becauſe 
there it appeared, of his own ſhewing, that he was interrupted 
and diſpoſſeſſed, and therefore had his remedy at law. 


Muſſell 
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Caſe 329. 


De Term. S. Trin. 1720. 


| * Muſſell and Cooke. 


2 Eq. abr. 49, e. 19 and 70, e. 9. S. C. 2 Wins. 308. Bunbury, 1 Vin. abr. 
pl, 18.—Vid. 3 Burrows, 1921. 9 3 ry, 139. 5 r. 507, 


A. agrees with 
B. 's broker for 
5ooo J. South. 
Sea ſtock ; the 
broker, accord- 
ing to uſage, 


made an entry of 


this agreement 
in his pocket- 
book: it being 


no otherwile re- 


duced into writ- 
ing, is within 
the Statute of 
Frauds. 


4 Ant?, 526. 


W 19th of February laſt, the plaintiff agreed with one 
L Green, the defendant's broktr, for 5000 J. South-Seg 
ſtock, at 187/, per cent. to be delivered about ten days after; 
and Green, as the uſage is, made an entry of this agreement in 
his pocket-book : at the day appointed the plaintiff attended at 
the Transfer-Office all day with his money, but the defendant 
never came, and ſtock being in the mean time conſiderably 
riſen, the defendant refuſed to transfer it; whereupon, in April 
following, the plaintiff brought this bill for a ſpecific perform- 
ance of the agreement. Defendant pleaded the Statute of Frauds 
and Perjuries, that no contract can be good, unleſs reduced into 
writing. 

And it was argued to be a good plea, that if the legiſlature was 
ſo careful, that no agreement for above 101. ſhould be bind- 


ing unleſs reduced into writing, much leſs ought this' to be 


binding which is for ſo much a greater ſum, and thoſe ſtocks 
were perſonal eſtates. 


On the other ſide it was faid, that thoſe were not at all 
within the meaning of the ſtatute; that at the time of making 
that act, there was no other ſtock in being but the Zaft- India 
ſtock, and that only for about 300,0007. which was lodged in 
a very few hands, and but little of it ſold or transferred; f that 


this entry or memorandum of the broker was the ſame thing 


In pleading the 
Statute of 
Frauds, it is ne- 
ceſſary to ſay, 
that the agree- 
ment was not 
reduced into 


6 writing. 


t 1 Wms. 770. 


as if made by the party himſelf, and by the courſe and uſage in 
ſuch caſes ought to be allowed a ſufficient evidence in writing 
of the agreement. | 


But my Lord Chancellor ſeemed to be of opinion, that the 
plea was good, and faid that it had been ſo held in many other 
caſes; but on looking into the plea, he found that he had barely 
pleaded the ſtatute, without adding, that this agreement was 
not reduced into writing, as he ought to have done, and fo had 
not brought his caſe within the ſtatute, and therefore the plea 


was over-ruled t. | 
Note; 
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* Vote; In this caſe, mention was made of the caſe of + Scould "RE... 
verſus Butter, laſt Term, where, on a bill for a ſpecific perform- Vt 570- 
ance of a contract for Sauth-Sea ſtock, which was reduced in. N. 8. 
to writing, the Maſter of the Rolls decreed for the plaintiff; but 
on an appeal to the Lord Chancellor, the decree was reverſed, 
and the party decreed only to pay the difference; and chat to do 
otherwiſe might be the greateſt hardſhip and injuſtice in the 
world, as the ſudden rife of ſtock happened. | 


Greenwood and Brudniſh. Caſe 330. 


2 Eq. abr. 461, c. 12. S. C. 3 Wms. 398. 1 Atk. 468. 
N September, 1705, John Sayer made a mortgage for 160/. An executor or 
to one Biſhop, the defendants teſtator ; in October, 1711, 1 
Sayer died inteſtate, and the plaintiff, without taking out letters ſets in ſatisfy- 
of adminiſtration, poſſeſſed herſelf of his perſonal eſtate, and — „e 
paid it all away in ſatisfying debts on ſimple contract: Biſhop RES 
died, having made his will, and the defendants executors, who wan gr WF, 
proved the ſame, and were in poſſeſſion of the mortgaged pre- no notice of te - 
miſles ; after, in 1718, on looking into ſeveral old papers and 
writings, the plaintiff found a will of William Sayer, the grand. - 
father of the mortgagor, whereby theſe lands were given to his 
ſon in tail, and on ſearch no fine or recovery appeared to be 
levied or ſuffered of thoſe lands; they were adviſed the mort- 
gage was not good, and in conſequence thereof 70h Sayer, the 
plaintiff*s eldeſt ſon by her firſt huſband, who was heir in tail, 
brought his ejectment, and recovered poſſeſſion of the mort- 
gaged premiſſes, whereupon the defendant being thus evicted, 
and having a bond for performance of covenants in the mort- 


gage- deed, put it in ſuit againſt the plaintiffs. * 


And now this bill was brought for an injunction to ſtay the 
defendant's proceedings at law, on pretence that they had paid 
away all the teſtator's aſſets before they had any manner of 
notice whatſoever of this bond, and that the defendant never 
gave them notice of * it, and therefore they ought not to be 535 
chargeable with a deve/tavit, 
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De Term. S. Trin. 1720. 
To this bill the defendants demurred, for that of their own 


ſhewing it appeared, that aſſets came to their own hands, more 


than ſufficient to pay and ſatisfy this bond; and that it alſo ap- 
peared, by their own ſhewing, that they paid away theſe in ſa- 
tisfying debts on ſimple contract, and of an inferior nature, and 
that was to introduce a courſe of adminiſtration contrary to 
common law; and the demurrer was held to be clearly good, and 
the bill rejected as an attempt to alter the courſe of law. 


But if any extraordinary fraud had been charged on the de- 
fendants, by which the plaintiffs had been deceived or induced 
to pay away the aſſets, that might have varied the caſe, 


Caſe 331. Clavering's Cale. 


2 Eq. abr. 9, c. 7. S. C. and P. 3 Wms. 402. 8. C. but not S. P. 

H E plaintiff was entitled to ſeveral collieries of conſi- 
„ derable value, and his guardians or truſtees, during his 
has his account minority, had appointed one of the defendants to look after and 
allowed him by . a : 
the guardian, manage the ſame, and alſo gave him a falary for ſo doing, which 
— _ they had at times increaſed or advanced as they ſaw occaſion, 


count over again The receiver or manager for ſeveral years paſſed his accounts 
to the infant J 1 
when he comes regularly with the truſtees or guardians every half year, and they 


2 from time to time paſſed and allowed theſe accounts. 


The plaintiff being now come of age, brought this bill, not 
only againſt the truſtees or guardians, but alſo againſt the re- 
ceiver or manager, to have a general account of what had been 
received and paid during his infancy, or, at leaſt, that he might 
de at liberty to ſurcharge or ſatisfy the accounts. The defend- 
ant, the receiver, pleaded the accounts themſelves; and as to him 
the plea was held clearly to be good, for that he was but ſervant 
to the guardians or truftees, and as they had ſufficient autho- 

536 rity to employ him, they had the * ſame to diſcharge him, and 
allow his accounts, and that he had nothing at all to do with 
the plaintiff. 


That if it were otherwiſe, none would ever be concerned in 
an infant's affairs; and his plea ſhould be the rather allowed, 
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for that the plaintiff was at no ſort of miſchief by it; he was at 
full liberty to go through the whole account againſt his guar- 
dians or truſtees, and they only were reſponſible to him; and 
they were ſo far reſponſible, that if the ſervant they employed 
had embezzled or gone away with any ſum of money whatſo- 
ever, they muſt have anſwered it to the plaintiff; that the re- 
ceiver or manager appointed by them was merely their ſervant, 
and the plaintiff had nothing at all to do with him, but muſt ga 
on againſt his guardians or truſtees, who were only and imme- 
diately anſwerable to him. 


Anonymous. Caſe 332. 

: Eodem Die. 

Bill was brought for diſcovery of writings, and the de- When a bill is 
fendant demurred, becauſe the plaintiff had not annexed — + 


the uſual affidavit, that he had none of them in his cuſtody, but e r 8 
the demurrer was over- ruled; and my Lord Chancellor ſaid, e 
that if on ſuch a bill as this was it ſhould be allowed, it would 255” that be 


overthrow half the bills in this court. = 4 _ 


That the only caſe where ſuch affidavits were neceſſary was, 
where the bill was for diſcovery of a particular bond ſuggeſted. 
to be loſt, or for diſcovery of a particular deed, for want of 
which the plaintiff could not recover his debt at law, or the 
poſſeſſion in ejectment: in theſe caſes it is fit he ſhould make 
oath that he himſelf has not the bond or deed, becauſe, if he 
had, his remedy is proper and open at law; and then he is nat 
to put another to the unneceſſary expence of an anſwer to deny 
his having it. 
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Anonymous. 


2 Vern. 559 2 Lev. 32. Ventris, 178. Mod. 77. 7 Vin. abr. 213, pl. 3. 


A city orphan 
cannot by will 
before 21 diſ- 
poſe of his or- 
phanage part, ſo 
as do prevent 
ſurvivorſhip. 


1 Vernon; 88. 
8. P. 


N this caſe were cited a caſe of Ambreſe verſus Ambreſe, and 

another of Rawlinſon cont” Rawlinſon, where it had been 
certified to be the cuſtom of London, and was accordingly de- 
creed by the Lord Chancellors Harcourt and Caper ſucceſſive- 
ly, that if a city orphan dies before 21, his orphanage part 
ſurvives to the other orphans, and that he can make no diſpo- 
fition by will to contradict it; but if he dies after 21, at which 
time he might have by will diſpoſed of it there, though he 
die inteſtate, it ſhall go, according to the Statute of Diſtributions, 
between his mother and ſurviving brothers and ſiſters ; and 
that in the other caſe the ſurvivorſhip holds only as to the or- 
phanage part belonging to himſelf; for that, if he had by ſur- 
vivorſhip the part of any other of his brothers or ſiſters, that 
ſhould go according to the Statute of Diſtributions. 


And it was alſo ſaid, that if a man married an orphan, yet 
till 21 his right was not fo veſted as to prevent his wife's ſhare 
from 
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from ſurviving, in caſe ſhe died before 21; though, 8 
the marriage was before or after 21, * the huſband was fineable, 538 
and might be committed, if he had not the licence of the Court | 
of Orphans. | 


Young verſus Clerk. ©. +227 Colic. 


November 18. 


Ante, 76. Gilb. Chan. 243. 2 Eq. abr. 18, pl. 9. 8. C. 1 Vern. 227. 2 Vern. 186, 10 
Mod. 503. Caſes temp Talb. 234. 3 Atk. 383. 21 Vin. abr. 540, pl. 1. 2 Brown's Parl. 
Caſes, 183. 415, and 535. Brown's Rep. 440. Foſt, 575. 


' 


HE bill was to have a ſpecific execution of articles, In court Lord 


3 4 { *0 MacclesSeld. 
whereby the defendant had agreed to let the plaintiff a", © _ 
: A court of equity 
leaſe of the piemiſſes for 18 years, at the rate of 67/, 10 s, will not decree a 
| | ſpecific execu- 


tion of articles, 


cr d nn. 
7 where they appear to be unreaſonable, or Founded on a frauds 


The caſe was thus: The plaintiff, for about 20 years laſt paſt, 
had held the premilles, as tenant to one Themas Goodbew, at 
the rent of 40/. per ann. Thomas Goodhew was entitled to 
thoſe lands, under a leaſe of 21 years, with power of a reverſal 
from the Archbiſhop of Canterbury ; and on his death, which 
happened about two years ſince, the eſtate came to Henry 
Goodhew, his brother, by virtue of a family ſettlement made 
the 20th of December, 1689 ; and thereupon his leaſe being de- 
termined, he applied to Henry Goodhew for a new leaſe 3 but 
before a new leaſe was made he likewiſe died, having firſt made 
his will, and thereby deviſed this eſtate to his daughter, with 
whom the defendant after intermarried, and thereby in her right 
became entitled to the premiſles for the reſidue of the leaſe, 
with a power of reverſal ; anc thereupon the plaintiff applied to 
him likewiſe for a new leaſe, to make up the compleat term of 
21 years, which T homas Goodhew had agreed with him for, and 
of which there was about 18 years to come. 


The defendant had never ſeen the land, and knew nothing 
of the nature or value thereof, and therefore deſired him to 
conſider it, and come and fee the lands which lay near Can- 
terbury, before he came to any agreement concerning them: 
it appeared, and was fully proved in the cauſe, that the lands 
were worth, and were actually let by the plaintiff to under- 
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tenants at 31. and 3/. 10s. an acre per ann. being hop lands, 
and the tenants were, by covenants in their leaſes, to plant them 
and leave them planted with hops, to lay on ſo * many load of 
dung every year, to bear all pariſh taxes, and to be at other 
expences, ſo that the plaintiff had 167 J. per ann. coming in by 
them, without any expence on his part, though he had never 
paid more than 401. per ann. rent to Thomas Goodhew. 


When the defendant went down to Canterbury, he did take a 
view of the Jands in the plaintiff's company, who had pro- 
miſed and engaged him to lie at his houſe z but it did not ap- 
pear that he had any opportunity whatſoever of informing him- 
ſelf otherwiſe than from the plaintiff himſelf, who was conti- 
nually with him, what the value of the lands was, nor had the 
defendant himſelf any judgment, on a bare view of the lands, 
what they were worth per ann. ; but he aſked the plaintiff to let 
him ſee the counterpart of the leaſes he had made to his 
under-tenants, which would have fully informed him therein, 


but that was ſhuMed off, on pretence he could not find them, 


or that they were left with a friend of his, and fo the defendant 
knew nothing of the rent the plaintiff received from his under- 
tenants, or the terms on which they held the lands ; and it was 
fully proved in the cauſe, that the defendant expreſſed great 
diſſatisfaction thereat, and was unwilling to come to any articles 
or agreement with the plaintiff ; but by the importunity of 
the plaintiff, and others then preſent, he was prevailed on te 
agree to it, and thereupon the articles in queſtion were drawn 
up and executed between them; after which the defendant diſ- 
covered the impoſition, and that the plaintiff had above 100, 
per ann. clear above the rents he was to pay him, and that 
without any trouble or expence whatſoever on his part : the de- 
fendant on diſcovery of this, and informing himſelf fully of the 
value. and nature of the land, thereupon refuſed to execute 2 
leaſe purſuant to the articles; and to oblige him to it was 
this bill brought, 


Lord Chancellor was clear of opinion, that this court was 
not bound to decree a ſpecific execution of articles, where they 
appeared 
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appeared to be unreaſonable, or founded on a * fraud, or where 
it would be unjuſt or unconſcionable to aſſiſt them; that from 
the circumſtances of this caſe, theſe articles were plainly of that 
ſort; that though there was no direct fraud proved, yet from 
the + great undervalue of the land, and that too without any ex- +V14.2 Brown's 
pence whatſoever on the plaintiff's part, it appeared to him to 5 
be an unreaſonable and ſhameful contract; that it was indeed 

good at law, and therefore left the plaintiff to his legal remedy 

for recovery of what damages he could by non-performance of 

the articles, but diſmiſſed the bill as to any ſpecific execution 

thereof. 


540 


Chitton verſus Burt. Caſe 335. 


23 November. 


Gilb, Chan. 314. S. C. +1 Wrns. 678. 8. C. and 730. 3 Wms. 324. Caſes temp. Talb. 54. 
2 Atk. 437+ S. C. cited, —Poſt, 578. 


NE made his will, and thereby deviſed his lands to his tn court 3 
ſon, and the heirs of his body, and gave a legacy of 500 J. *Hcciyfeld. 
A, | a : . A. deviſes lands 
to the plaintiff, upon a contingency which happened within to his fon in tall, 
two years after the death of the teſtator : in the mean time the 325, 522198. 


a ; f a to be paid on a 
executor had paid away all the aſſets in ſatisfaction of bond contingency ; 

. 3 e exccut 
debts; and the only queſtion was, Whether the plaintiff, the pays weray the 
pecuniary legatee, ſhould be admitted to ſtand in the place of the — > . 
bond creditors ? | the contingency 


happens within 
two years after the teſtator's death; yet B. cannot ſtand in the place of the bond creditors, ſo as to 


charge the deviſee of the lands, nor compel the executor to pay it out of his own pocket, 


And it was decreed he ſhould not, and that decree now 
afirmed on a rehearing ; for that the teſtator muſt be ſuppoſed 
to have as great a kindneſs for the deviſee of the lands, as 
he had for the legatee of the money, and a pecuniary legatee 
ſhall never charge a ſpecific deviſee of lands, even though the 
lands were ſpecifically deviſed to the heir at law, according to 
the diſtinction taken in the caſe of 4 Herne and Merich, 2 Salk. t 1 Wms. 201. 
416. which was cited as a caſe in point; but if the lands had © 


+ Reported by Peer Williams under the name of Cliften v. Birt, and much more 


accurately ſtated, 
L1l3 been 
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been left to deſcend to the heir at law, it would have been 
otherwiſe : but in the principal caſe it would have been much 
harder ſtill to charge the executor to pay this legacy out of his 

5$4r owp pocket, becauſe the * contingency might never have hap- 
pened, or might have happened ſo many years after, as would 
make it an exceeding great hardſhip upon him, eſpecially ſince 
he had duly adminiſtered the aſſets in the mean time, and the 
accident happening after ought not to be admitted to impeach 
What was done in purſuance of his duty before. 


Caſe 336. + Hartop verſus Whitmore. 


Ante, 263. 1 Wms. 631, S. C. 
Man by his will gave a portion of 300 la to his daugh. 


A. deviſes to his ; ; a ; 
ter, if ſhe married with her mother's conſent ; but if not, 


daughter 300 . 


3 then 200 J. only: the daughter after, in the liſe-time of her 


— _— 1 father and mother, married without the conſent of either of 
5 


—— on: them; but the father was afterwards prevailed on to give a 
e Marries in 
the life · time of portion of 200 J. and died ſome time after without any altera- 


on OS wichen tion of his will, and the daughter's huſband after becoming a 


their conſent ? 
but after ward bankrupt, this bill was brought by the aſſignees under that com 


the father gives miſſion to have the 300 J. or at leaſt the 200 J. given the daugh- 
her 200 J.; this is 

2 ſatisfaction ef ter for her portion by the father's will. 

the legacy. 

But the bill was diſmiſſed, for that the 200/. given by the 


father in his life-time was a ſatisfaction of the legacy, and 3 


+ The above eafe is not ſo accurately tated by Peer Williams, and although 
more correctly in this book, yet im perfect v. The words of the win, as taken from 
the record, are as follows: „ I furthe: will, deviſe, give, and br -queath t o my daugh- 
ter D. V. zeo l. if ſhe ſhould be then livi ng and unmarried, or married by and wit 
her jaid mother s full content firſt had anc, obtained in wiiting 3 4 but it married when 
Jt is appointed to be paid her, and that without her mother's full conſent firſt had and 
obtained in writing, then, and in ſuch cafe, I hereby wil and bequeath her only 2c0/. 
and then to be paid her at her age of 23 years.” Ihe teftator appointed his wife, the 
defendant. exccuttix. The daughter married Hung, the bankrupt, in the life of the 
father, without conſent, (thaugh after a treaty and ofter of 200 J. portion, which 
had been retuſed. ) T he h huſband after marriage ap! lied for her fortune; the father 
offered him 200d. and he dciendant Saras laid, it ſhe ſuryived her huſband, and had 
It in her power, ſhe would give her another raed ; the huſband would not they ac- 
cept it, but afterwards wrote a letter for it, and it was paid to Flemi ing for his uſe, 
who gave a reccipt for it. Young became a bankrupt t, and the plaintiff, as his aſ- 
ſgace, filed a ball for the leg. 55 Which was dſmiſed. Brown's Rep. 306. (n.] 
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revocation of the will, as to that portion, and the 3007. was to 
take place on her marrying with her mother's conſent, which 
could only be intended after the father's death, and conſequently 
the legacy never became due at all. e 


Emblyn ver/aus Freeman. nnn 
e be, de, . e, C. l z 


Ante, 31. 162. 2 Eq. abr. 50%. 3 Wms. 209. 252. 1 Brown's Parl. Caſes, 372. Brown's Rep. 86. 


N Aylfworth, by leaſe and releaſe, the 20th of April, A. directe that 
. - his eſtate ſhould 

1713, conveys ſeveral lands to truſtees and their heirs, be gd after tus 

upon truſt, to ſell the fame after his death, and out of the death for ſeveral 
? purpoſes, and, 

money ariſing by ſuch fale to pay off * a mortgage which was amongſt others, 

upon the ſame eſtate, and other debts by ſpecialty, and ſeveral nano. 

other ſums of money to the plaintiffs, and ſeveral others of his 2 —— | 
relations, and for charities; and after payment thereof, he di- and dies inteſ- 

8 tate, having 

rected that the overplus of the money ſhould be divided amongſt given no direc= 
the plaintiffs, and others, ſhare and ſhare alike, after a ſum of 2“ wok 


200/. which ſhould be liable to a note, under the hand of the 9 4m 
ſaid 7o/hua Ayifworth, payable to the perſon or perſons therein to law. 
be named and directed, the ſaid truſtees to pay the ſaid 200/, in 5342 


ſuch manner and form as ſhould be appointed by the ſaid note. 


Foſbua Aylſiuorth after dies inteſtate, without any diſpoſition of 
the 200 J. and the only queſtion now was, Whether the 200 J. 
ſhould be diſtributed according to the Statute of Diſtributions ? 
in regard the inteſtate had directed the whole eſtate to be ſold 
and turned into money, and when that was done, then this 
2001. was to be ſubject to his appointment; and ſince he had 
made no appointment, this 200 J. ought to be looked upon as 
money, and fo part of his eſtate, and to be diſtributed to the 
next of kin. 


But it was decreed by the Maſter of the Rolls, and affirmed 
by my Lord Chancellor, that it ſhould be a reſulting truſt for 
the heir at law ; that no one rule whatſoever was more certain 
and invariable in this court, than that the heir at law ſhould 


L1z have 


2 


r 
_ — — 4 
— 2 


— P — © — — — C — ef. 
l : a & 2 ey — 2 
—— 4s. 8 27 99 —— e 2 
— 88 e 1 + BT _ 7 * 


wor 2 4 — " ; — — 7 X ; * n n. 
— 0 3 I 1 , " == * -, 2 "Y 6 SIE — - * A Cp ater” mY 7 
— : =» Seng T4 _- "_ . * F * REDS ; 
_— * 12 r n . 1 . a , r 2 
2 os Da l . 
© 


De Term. 8. Mich. 1720. 


have ſo much of the lands as were not actually diſpoſed of; 
that this 200/. not being diſpoſed» of, did therefore belong to 
him, as fo much of the land itſelf would have done if no ſale 
were made thereof; and that the caſe of Roper cont” Radcliff 
had fettled this point, and that the heir at law was clearly 
entitled to this undiſpoſed ſum of 2007. ; whereupon the decree 
was affirmed, 


543 


Caſe 338. * Scudamore & al' ver/us Scudamore. 


Ante, 235 and (n.) 2 Eq. abr. 375» C. 1. S. . 


In 2 Lord HE Lady Fane Scudamore, by her will in 1696, gave the 


a, ſum of 80007. to her daughter Mrs. Prince, to be laid 


8000 J. to be laid out by her in a purchaſe of lands, to be ſettled to the uſe of 


out in - , . | : 
— => tec. herſelf for life, with remainder to John Scudamore, and his 


— ne. aotoopM heirs ; and in cafe he died in the life-time of the ſaid Mrs. 
, F * . . 

to B. and his Prince, to the Lord Scudamore, his heirs, executors, and admi- 

heirs; but if B. iſt . , a 

dies in the life- niſtrators. John Scudanore died in the year 1714, and in the 

—_— 1 life-time of Mrs. Prince. The Lord Scudamore likewiſe died 


heirs. B. and C. in the life-time of Mrs. Prince, in the year 1716, having about 

both die in the . . 

life-time of 4. three months before his death made his will, and the plaintiff 

— dot his lady executrix, and having given ſeveral legacies to the 

_ — * other plaintiffs, and leaving the defendant Frances Scudamore, 

money mall be his only daughter and heir at law, an infant; and in the year 

dered N | 

lands, and ball 1717 Mrs. Prince died, and the money had never been laid 

pow _ heirs out: and now this bill was brought by the plaintiff againſt the 

his executor. Lady Frances, heir at law, and againſt the executors of Mrs. 
Prince, to have the money for the benefit of the executors and 
legatees of the Lord Scudamore, and that no purchaſe might be 
made for the benefit of the defendant, the heir at law of Lord 


Scudamore. 


Lord Chancellor was clear of opinion, and decreed accord- 
ingly, that the money belonged to the defendant the heir at law, 
as the lands would have done if a purchaſe had actually been 
made, as it ought to have been, by Mrs. Prince the truſtee ; 
and 
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and that to decree it otherwiſe would be to put it into her 
power and election which of the two ſhould have it; for if the 
purchaſe had been made, it muſt have gone to the heir; but if 
ſhe, by delaying the purchaſe, may alter the right, and give it 
to the executors, this would be to make it her will, and not the 
will of the firſt teſtator, which would be very unreaſonable and 
inconvenient; and therefore, though the truſt for laying out 
the money was perſonally * confined to Mrs. Prince, without 
nominating executors, yet they were implied and included in it 
and this caſe was the ſtronger, becauſe the heir at law of 
Lord Scudamore was an infant, and as Mrs. Prince ſurvived my 


Lord two years, the infant heir might have brought her bill An infast net 
againſt Mrs. Prince herſelf, the truſtee, to have had the pur- to ſuffer by his 


; 5 laches in not 
chaſe made, and her laches in not doing it is not to turn to bringing a bill 
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in time, 


her prejudice, being an infant. The caſes cited were + Lingen + A; abs. 
and Souray in Lord Harcourt's time, and a cafe lately decreed 8. C. 


of Jones cont” Powell. 


Note; In this caſe it was agreed by my Lord Chancellor to 
be a declared rule in this court, that if money be deviſed to be 
laid out in the purchaſe of lands, to be ſettled on one and his 
heirs, that the perſon himſelf, for whoſe benefit the purchaſe 
was to be made, may come into this court, and pray to have 
the money itſelf, and that no purchaſe may be made, becauſe 
nonc have an intereſt in it but himſelf ; but if he dies be- 
fore the purchaſe made, or payment of the money, ſo that the 
queſtion comes between his heirs and executors, which of 
them ſhall have the money, the heir ſhall be preferred, and it 
ſhall for his benefit be conſidered in a court of equity, as if 
the purchaſe had been actually made in the life of his anceſtor, 
for two reaſons : 1/4, Becauſe the heir is to be favoured in 
all caſes, rather than the executors, who by the old law were 
to have nothing to their own uſe. 24h), If the executor 
ſhould have it, it would be againſt the words of the will, which 
fave it to the heirs, R 


Kemp 
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Caſe 339. Kemp and Kelſey. 


Vid. Poſt, S. C. 594+ 2 Eg abr. 267, c. 18. S. C. 1 Wms. 634, 2 Wms. 272. 1 Atk. 63. 


en HE plaintiff's wife was a daughter of a freeman of 
leaſe given by : . 
ee London, and after her marriage with the plaintiff, her 
the daughter of father gave her 1001. and her huſband at the ſame time exe. 
a freeman of 


London ſhall bar Cuted a releaſe for the ſaid 1007. in full of all his wife's cul. 
the huſband and . . ; : 
wife of their tomary part, or ſhare, which was or might be due to his wife 


—— by the cuſtom of London, or otherwiſe by her father ; her father 
afterwards made his will, and thereby deviſed to his daughter, 

545 the * plaintiff's wife, 400 J. and made the defendant his own 
wife executrix, and died, having one other daughter, poſſeſſed of 


a perſonal eſtate to the amount of 10,000 /. 


And this bill was brought for a diſcovery of the perſonal 
eſtate, that upon the plaintiff's bringing the 100/7. into Hotch- 
pot, they might be Jet into a cuſtomary part of the father's 
eſtate, ſuggeſting ſome fraud in obtaining the releaſe. Jo this 
bill the defendant pleaded the releaſe in bar. 


And it was argued for the plaintiff, that the very end of the 
bill being to be relieved againſt the releaſe, it was very extra- 
ordinary to plead the ſame releaſe in bar, eſpecially as it was 
alledged to be obtained by fraud and undue means; that this 
releaſe could not be any bar in this caſe, heing given by the 

+ 1 Wms. 634. huſband aſter marriage; that in the caſe of + Blundell and Barker, 


it was a queſtion, whether a child could releaſe a cuſtomary 
ſhare, being only a future right, before it became due ; and 
yet that releaſe was by the child itſelf, and before marriage, but 
here the releaſe is by the hutband, and that too after marriage, 
which could not bar any future right which could be coming 
to his wife, 


On the other ſide it was argued, that the releaſe was a 
good bar, or at leaſt, that the direct queſtion was, whether by 
the cuſtom of the city ſuch a rcleaſe was a good bar or not 
and 
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and therefore, till the cuſtom be certified to the contrary, the 
releaſe is, prima faciæ, a good bar; that the wife herſelf in this 
caſe could give no releaſe, being under coverture ; that the huſ- 
pand is entitled to every thing which belongs to the wife, and 
may releaſe any right or thing in action belonging to her, as he 
may give away or diſpoſe of her fortune as be thinks fit, if not 
precluded by his own agreement, the whole power thereof being 
by law lodged in him; that the ſuggeſtion of fraud in obtain- 
ing this releaſe, could not take away the force of it, or deprive 
them of the benefit of pleading of it, for there it would be but 
to ſuggeſt fraud in obtaining an award, paſſing an * account, 
or procuring a releaſe, and the party would be wholly de- 
prived of the benefit thereof; but the contrary of this is every 
day's experience. 


Lord Chancellor ſaid, the queſtion in Barker and Blundell 
was not, whether the child could releaſe her cuſtomary ſhare, 
for that he thought clearly ſhe could not, being a mere future 
right; but whether ſuch releaſe would amount to a compoſi- 
tion or agreement in bar of her future right, or, as the term 
is, be a compounding for her cuſtomary ſhare 3 but in this 
caſe the huſband had no power whatſoever to releaſe a future 
right of his wife's ; that ſhe might ſurvive him, and would then 
be entitled to it in her own right; beſides, this releaſe is ſug- 
geſted to be fraudulently obtained ; and therefore ordered the 
plea to ſtand for an anſwer, with liberty to except, fo as to 
have an account of the freeman's perſonal eſtate, and the benefit 


of the releaſe to be ſaved to the hearing, when the queſtion 


would come more properly, whether ſuch releaſe by the cuſtom 
of the city were good or not. 


Nicholas and Nicholas. 
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Caſe 340. 
1 Eq. abr. 242, c. 4, f. S. C. 3 Atk. 207, 333. 628. 


IE plaintiff's teſtator by will, among other things, gave In cafes in 


two children 500 J. apiece, and one of them being 14, 
and the other 16 years of age, applied by their own father to 


ing in its 


the 


which Chancery 
and the Spiritual 
Courts have a 

concurrent juriſ. 


dition, Chancery will not hinder the Spiritual Courts, being firſt poſſeſſed of the caſe, from proceed. 
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The Spiritual 
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lige a guardian 
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the Court of Arches, and had him appointed their guardian, 
who thereupon cited the plaintiff, the executor, into the Spiri- 
tual Court, and libelled him for ſubſtracting the legacies given 
to his two daughters; whereupon the plaintiff, the executor, 
brought his bill in this court, praying that an account may 
be taken here, and that in regard the legatees were infants, 
and could not give any legal diſcharge for the legacies, that 
he might bring it into court to be put out for their benefit; 
and by this bill offered to bring the money into court, and 
prayed an injunction to ſtay the proceedings in the Spiritual 
Court; and on * motion had an injunction, till an anſwer, and 
further order. 


To this hill the defendants, the infants, by their father and 
guardian, pleaded the whole proceedings in that court, and the 
pendency of that ſuit before the bill brought. 


It was argued by Dr. Strahan and Dr. Sayer, two civi- 
lians, in ſupport of the juriſdicton, that the Spiritual Court has 
always been allowed to have a concurrent juriſdiction with this 
court in caſes of legacies ariſing merely out of a perſonal 
eſtate, as theſe were; that in all caſes of concurrent juriſdic- 
tions, which court ſoever was poſſeſſed of the cauſe had a 
right to proceed, and could not be reſtrained or prohibited by 
the other court; that this was called in law a prevention of ju- 
riſdiction; that it was not only ſo by the civil law, but alſo in 
all other courts, which had a concurrency of juriſdiction, as 
between the Exchequer and the Chancery, the Counties Palatine 
and the Chancery, Sc.; that the father in this caſe was a pro- 
per guardian, and that he muſt give ſecurity before he can 
have the children's legacies by the courſe of the courts ; that 
on application, if either he or any of his two ſureties died, or 
became ſuſpected as to his circumſtances, that the court would 
oblige them to give better ſecurities; that they could not in- 
deed ſay, that by the courſe of that court the guardian would 
be obliged to pay intereſt for the legacies, which was urged on 
the other fide, as an argument in favour of Chancery, that 


money in his hands, though they will compel him to give ſecurity, but Chancery will do both. 
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they would order the money to be put out at intereſt for the 
benefit of the children; but the civilians inſiſted, that they being 
firſt poſſeſſed of the cauſe, this court would not injoin them from 
proceeding to recover the children's legacies. 


Lord Chancellor agreed, that in caſe of a concurrent jurif- 
dition their arguments were juſt, and that this court had a 
juriſdiction to ſee that the executor, who was but a truſtee, 
performed his truſt, and that was the juriſdiction this court 


exerciſed in ſuch caſes ; that * if the plaintiff were in earneſt, $48 


he ought not only to have offered to bring the money into 
court, but he ought actually to have brought it, and that had 
at once put an end to the proceedings in the Spiritual Court; 
yet his not doing of it plainly proved that his bill was only for 
delay, and keeping the money in his hands ; and therefore or- 
dered the injunction to be diſſolved, unleſs the plaintiff, within 
ten days, brought the 1000/. and intereſt from a year after the 
teſtator's death, into this court, otherwiſe they were at liberty 
to proceed againſt him in the Spiritual Court; ſince, if this 
practice ſhould prevail, he might keep the injunction on foot 
as long as he pleaſed, and, whenever he had a mind to it, diſ- 
miſs his own bill. 


+ Mr. Mead cited a caſe where this court, the laſt ſeal, granted I 1 420. 
an injunction to ſtay the huſband's proceedings in the Spiritual * will 


Court for a legacy given to his wife, becauſe the court could _ * 
8 - ion y 
not oblige the huſband to make an adequate proviſion or ſettle- huſband's pro- 


5 ; : eedings in the 
ment on his wife, as this court would do, before they would Spiritual Courts, 


; i j . i for a legacy 
permit him to receive the legacy ; and ſaid, the cauſe was 8 
ſtronger in reſpect of the ſecurity for the benefit of the in- wife, becauſe 


g . k . that court cane 
fants, which carried intereſt ; and that the leaſt ſecurity this not oblige him 


court required, was a recognizance, with two ſureties, which af- —— 3 


feRed the land. ſion on her. 


Opie 
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Caſe 341. Opie and G odolphin. 


2 Eq. abr. 284, e. 2. S. C. | 
At the Rolls. Mortgagee for 500 years brought a bill to forecloſe, but 
One who lends on proof that he had notice of the plaintiff” s title, which 


money on a ſecu- 
— he is was as Contingent deviſee of a term for years, on the legatees 
dviſed by a $ IS 
eee . dying without leaving iſſue behind him, his bill was diſmiſſed; 
good one, yet 8 2 1. . | "ds 
133 and now the plaintiff brought this bill for diſcovery of writings, 


otherwiſe, and and to have the mortgage deed delivered up. 
he ha notice, 


that another made title to it, he muſt deliver up all the writings relating to it, but not the mortgage 
deed, for there may be covenants in that for payment of the money. 


549 *The defendant inſiſted it was hard enough to loſe his money, 
that the plaintiff ought not to force the writing from him too, 
eſpecially the mortgage deed, wherein was a covenant for pay- 
ment of the mortgage money, and wherein poſſibly they might 
recover in damages ; that they had the opinion of a great man 
(Serjeant Hooper) that this deviſe over to the plaintiff was void. 


But the court was clear of opinion, that the deviſe over was 
good, the dying without iſſue being confined to a life then in 
being, and decreed that the writings ſhould be delivered up to 
the plaintiff, for that the writings followed the eſtate ; but the 
court would not oblige the defendant to deliver up the mortgage 
deed for the reaſons before urged. 


Caſe 342. Ex parte Jephſon, Serjeant at Arms. 


ren HIS was a petition by the Serjeant at Arms, that in re- 
the Sojeent af gard he was an ancient officer of the court, and by the 
Arms's office, : : : 
that he muſt ancient uſe of the court no proceſs of ſequeſtration could iſſue 
return a non ><} 


inventus before but on a return of non eft inventus by the Serjeant at Arms, 


a lequeſtration yet by the late practice, which as it was not introduced above 
An go. 


10 or 15 years ago, committing the parties to the Warden of the 


Fleet, and awarding a ſequeſtration on his return of non eff in- 
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dentus, that might be altered, and the ancient courſe reſtored; 
for that otherwiſe the Serjeant at Arms, by this late method of 
practice, was deprived of his fees: and a Taſe was cited in 
1685, in the time of Lord Fefferies, where a man that was 
committed to the Fleet for not performing a decree, and after 
made his eſcape, and got into Helland, as appeared by affida- 
vit, yet the court would not grant a ſequeſtration upon return 
of non eſt inventus by the Warden of the Fleet, but awarded a 
proceſs to the Serjeant at Arms, to take him upon the return of 
non el inventus, and then a ſequeſtration to go. 


* It was urged, the late practice to the contrary was an 
innovation, and ought to be altered; ſo where the defendant had 
time given him to put in his anſwer upon entering his appear- 
ance with the Regiſter, which was a practice introduced about 
20 years ago, and was for the expedition of the ſuitor in 
ſhortening the proceſs, the courſe was, on the expiration of the 
time, to move that he might anſwer in ſour days, or ſtand 
committed, upon which method of procceding, as it was al- 
ledged, no ſequeſtration could iſſue till a return of a non eff in- 


ventus by the Serjeant at Arms, and not ſuch a return by the 
Warden of the Fleet. 


That this commitment to the Serjcant at Arms was no greater 
expence to the ſuitor than when the commitment was imme- 
diately to the Fleet; that if he obeyed the order, whilſt in cuſ- 
tody of the Serjeant at Arms, there was no farther proceedings 
againſt him; if he did not, the Serjeant at Arms was the officer 
of this court that was to ſend him to the Fleet. 


That this was his proper office, to ſearch and find out the 
contemners of this court; and the Warden of the Fleet, uhoſe 
office it was to attend at the F!z:t, and take care of priſoners 
ſent thither, was not to be ſuppoled to be abſent from thence, 
or to take them immediately into cuſtody, but as they were 
brought to him by the proper officer. 


That it was true, in caſe of contemptuous words, or for a 
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ceſs of this court, the commitment was immediately to the 
Fleet; but the reaſon of this was, becauſe the commitment in 
that caſe was in nature of a final execution ; that no, proceſs of 
ſequeſtration was to go upon it, but he was to anſwer the in- 
terrogatories, and clear his contempt, and pay the coſts, which 
was the puniſhment he was to undergo, and the only one in 
that caſe, and fo for not bringing writings into court ; but that 
wherever a ſequeſtration was to go, there muſt be firſt an order 
for commitment to the Serjeant * at Arms, and upon his return 
of non eff indentus, then the ſequeſtration to iſſue, and conſe- 
quently the commitment immediately to the Fleet, after which 
the order for entering his appearance with the Regiſter was not 
only unneceſſary, but a burthen to the ſuitor. 


My Lord Chancellor ordered the Regiſter to look into prece- 
dents, and to certify to him how the praCtice had gone ; but 
ſaid, that if the Serjeant at Arms was entitled by the ancient 
courſe to a fee by the caption in theſe caſes, that it could not 
be altered without an act of parliament : that though he ap- 
proved very well of ſhortening the proceſs of the court, yet the 
queſtion was concerning the diverting of the proceſs of the 
court, Whether it ſhould go to the Serjeant at Arms, or to the 
Warden of the Fleet? for the proceſs was not at all ſhortened by 
it, but a wrong done to the Serjeant at Arms. 


That in caſe of entering an appearance with the Regiſter, no 
wrong was done to any one more than another; that the courſe 
was formerly to grant an attachment, then a proclamation, then 
a commiſſion of rebellion, then a Serjeant at Arms; but that by 
the late practice of entering his appearance with the Regiſter 
before any of thoſe proceſſes awarded, or at any time after, and 
before the laſt proceſs for a commitment, every thing was ad- 

. mitted to be right, and he was ſuppoſed to be in court, ſo as 
to ſtand committed, if he did not anſwer in four days after the 
time expired; and the Warden of the Fleet being in court, inſiſt- 
ed, that the entering his appearance with the Regiſter prevented 
the neceſſity of any previous order for his commitment, even to 
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the Serjeant at Arms, but this was not clearly agreed; but as 


to the other proceſs, precedent to the commitment to a Serjeant 
at Arms, it was clearly agreed to be cut off by his entering his 
appearance, and this my Lord ſaid was no injury to any one, be- 
cauſe none of the preceding proceſs iſſued at all, and conſe- 
quently could not iſſue to a wrong perſon; and ſaid, it would be 
the ſame too, even in the caſe of the Serjeant at Arms, * if the 
courſe of the court ſhould be certified to be, that no proceſs to 
him was neceſſary, but that the commitment might be imme- 
diately to the Fleet on his not anſwering within the time, after 
entering his appearance with the Regiſter ; but whether that was 
the courſe or not, was the principal queſtion, and concerning 
which my Lord would be attended with precedents: 


It was faid, in this caſe, that the practice of granting ſequeſ- 
trations was very ancient; and the Warden of the Fleet ſaid, he 
had a table of fees as ancient as 3 Ez. which were the fees 
for each day's proceeding in the ſequeſtration ; but it was agreed 
by the court, that at firſt the ſequeſtration was only to ſequeſter 
the thing in demand, but that for ſome ages paſt it has been ex- 


. tended alſo to the goods and chattels of the party. 


It was likewiſe faid, that by a Cepi, returned by the ſheriff of 
the county, the party was to be brought up and committed to 
the Fleet, by order of the court; if he did not appear and an- 
ſwer, the bill was to be taken pro confeſſ, and to bring him on 
a Cepi returned, the ſheriff was to be amerced, or an order to 
be made for a meſſenger to go to him. | 


Afterwards, Saturday 13th of May, 7 Geo. the follows 
ing order was made : 


O-R-D:On--C U Bb: A; 


Ex parte Servien” ad Arma. 


" HEREAS the Serjeant at Arms attending the Right 
© Honourable the Lord High Chancellor of Great 
« Britain, on the 18th day of February laſt preferred his hum- 
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& ple petition to his Lordſhip, ſetting forth, that by the ancient 
rules and practice of this court, the Serjeant at Arms is en- 
« titled to take all perſons into cuſtody, who ſtand in contempt 
« to a commiſſion of rebellion, returned non eff inventus, but 
c that * the court hath of late for contemners not appearing to 
« be examined on accounts before the Maſters of this court, 
« not producing writings, and other contempts, granted orders 
« of commitment, without iſſuing forth the uſual proceſs againſt 
ce them; and that the court of late frequently gave defendants 
« further time to anſwer, on entering their appearances with the 
% Regiſter ; and that thereupon, for not anſwering at the time 
«© limited, commitments have been granted, and the faid ſeveral 
« orders of commitment have been executed by the Warden of 
« the Fleet, or elſe he has made return on e inventus ; here- 
« upon ſequeſtrations have been obtained contrary to the ſaid 
« ancient rules and practices, by which means the proceſs of 
« this court is now rarely carried on by a Serjeant at Arms, and 
« he is thereby deprived of great part of his fees and profits 
« belonging to his office: and the faid petition coming to be 
© heard before his Lordſhip on the 18th day of March laſt, in 
« preſence of Mr. Solicitor General, Mr. Lutwich, and Mead, 
« of counſel for the Serjeant at Arms, and Mr. Cowper, and 
« Mr. Williams, of counſel for the Warden of the Fleet, upon 
& hearing of the ſaid petition read, and what was alledged on 
« either ſide, his Lordſhip ordered, that precedents relating to 
« the matters aforeſaid ſhould be laid before him; and counſel 
« again this day attending him, upon hearing ſeveral precedents 
« read, and what was further alledged on either fide, declared, 
ce that no ſequeſtration can regularly iſſue to ſequeſter the eſtate 


** 


of any perſon who cannot be found, but upon the return non 


« #ft inventus of the Serjeant at Arms; and doth therefore order, 
de that from thenceforth, where any perſon is in contempt, 
« either for want of an appearance or anſwer, or for not yield- 
« ing obedience to any order of this court (unlefs it be for 
« contemptuous language, or the beating and abuſing any perſon 


c in the ſerving the proceſs of this court, or other contempts of 
« the 


In Curia Cancellariæ. 


« the like nature) the Serjeant at Arms, attending this court, 
« * do apprehend and bring the contemner to the bar of this 
« court, to anſwer ſuch contempt ;- but if the contemner can- 
« not be found, then to return nan ęſt inventus, to the end a 
« ſequeſtration may regularly iſſue, according to the ancient 
« rules and practice of this court, and that proceſs do for the 
« future iſſue accordingly ; and that it may be made a part of 
« all orders for giving time to anſwer, or for doing any other 
« act, upon the party's entering his appearance with the Regiſter, 
that the party, when he enters ſuch appearance, do likewiſe 
conſent that a Serjeant at Arms do go againſt him, as upon a 
commiſſion of rebellion returned non eft inventus, in caſe of 
« non-compliance ;z and that this order be hung up in the Re- 
giſters and Six Clerks offices of this court, that all perſons 
may take notice thereof, and yield obedience to the ſame. 


« Edward Goliſborough, Dep. Regiſter.” 
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Caſe 343. Earl of Strafford verſis Lady Wentworth. 


8 February. 
1 Wms. 180. S. C. (n.) 392. 4 Bacon's Abr. (tit. Rent) . 


IR Henry Johnſon was tenant for life, with remainder to 
the Lady Mentiborth; Sir Henry made leaſes for years, re- 


In court Lord 


Macclesfield. 
Tenant for life 


makes aleaſe for ſerving the rent at Lady-day and Michaclmas, by half yearly 


ears, reſerving : a 

— Lady- payments, and died on Michaclmas-day, about 12 o' clock at 
day and Mi- 8 - - | >+1 

3 g noon; and the queſtion was, Whether theſe rents belong to 
dics e an the plaintiff Eis repreſentative, who had taken out adminiſtra. 
mas- day, about : g K . K 

32 o'clock at tion to him, or whether they ſhould go along with the land to 


noon ; the rent - ; : 
hall go to bis Lady YYentworth, in remainder ; or whether the tenants ſhould 


ne, and the benefit of retaining them in their ow 
not to the re- have S 3 a Vn hands, as be- 


mainder- man; Jonging neither to the plaintiff or defendant ? 
but if ſuch te- : 8 5 ; 
nant had a power of leafing, and had died in manner aforeſald, the rent, in reſpect to the continuance 
of the leaſe, muſt have gone to the remainder-man, as incident to the reverſion, 
'The cafe was opened and debated by the Attorney and Solici- 
tor-General for the plaintiff; but before any others had ſpoke to 


it it was ſent to a Maſter to ſtate the ſeveral facts as to the leaſes ; 


+ Vide Stat. 11 C. 2. cap. 19. feſt, 15. 
that 
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that is to ſay, what leaſes had been made by Sir Henry as to the 
part of the eſtate whereof he was ſeiſed in right of his lady, what 
leaſes as to that part whereof he was tenant for life, and * what 
power was reſerved by his marriage-ſettlement to make leaſes ; 
and what leaſes were made by parol, and what an writing ; and 
whether in purſuance of his power, or whether by virtue of 
his intereſt, 


But my Lord Chancellor declared, that if tenant for life 
makes a leaſe for years, reſerving rent at Lady-day and Michaet- 
mas during the term, and dies on Michaelmas or Lady-day at 
12 o'clock, or any other time before the laſt inſtant, that the 
rent in ſuch caſes is nevertheleſs due to his repreſentative ; for 
though the leſſee had election to pay it any time before the laft 
inſtant of thoſe days, if this leaſe had ſolong continued, yet it be- 
ing payable on thoſe days during the term, and the leſſor being 
living ſome part of thoſe days, his election to defer it to the laſt 
inſtant was taken away by ſuch dying, before the rent became 
completely due, and conſequently it would belong to the re- 
preſentatives of the leſſor ; and this, he ſaid, was fo clear, that 
he would no more ſend it to be determined at law, than he 
would, whether the father's eſtate ſhould deſcend to the eldeſt 
ſon; for the term having a continuance fome part of thoſe days, 
the leſſee at his peril ought to pay his rent before the expiration 
of the term, it heing payable on thoſe days during the term, 
and the term did ſubſiſt on thoſe days, thaugh not to the laſt 
inſtant, . 


And this was the caſe of the Lady Cle, in the Northern Cir- 
cuit, in the late King /7:/ham's reign, wherein Mr. Juſtice Tracy 
took the advice of the judges, and gave his opinion accordingly ; 
that where the leſſor, tenant for life on ſuch a refervation, died 
about fix o'clock in the evening, that the rent was become com- 
pletely due, and belonged to his executor, elſe he himſelf could 
not give a proper diſcharge for it till the laſt inſtant, which 
molt certainly he may at any time of the day whereon it is 
payable, and this does not at all contradict Baſtervile cont? 
Mayo, in Saund, 282. 
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$57 * But if ſuch leaſe were made, by virtue of a power to make 
leaſes in a ſettlement, as the term ſubſiſted, and had continuance 
there by the death of the leſſor before the lait inſtant, the rent 
would go along with the land to him in remzinder, ot-rever. 
ſion ; becauſe being payable on thoſe days during the term, 
the Icfſee had till the laſt inſtant of thoſe days to pay his 
rent, the term enduring till the Jaſt inſtant of thoſe days, and 


conſequently the leſlor dying before it was completely due, his per d 
repreſentatives can make no title to it; and fo, he ſaid, if ſuch tena! 
leaſe were only an equitable leaſe, that is, ſuch a leaſe as ought of tl 
. to be made good in a court of equity, though it were in ſome theſe 
circumſtances deſective in the execution of it, and not ftrialy firee 
purſuant to the power ; and in thoſe particulars my Lord Chan- Mr. 
cellor was clear, and ſaid, there could be no manner of doubt pleaſ 
of them. her 
Afterwards this cauſe came back upon the Maſter's report, r 1 
to whom it was referred to ſettle the nature of the ſeveral leaſes v1 
made by Sir Ferry Fohnſon; and upon his report it appeared, * 
that ſome of them were made by him generally, and thoſe de- ) p 
termined on his death; others were made by virtue of a power 25 : 
for making leaſes, and thoſe ſtill continued; and my Lord was by 7 
cicar of opinion, that as to leaſes of the firſt ſort, the rents be- 3 
longed to his executors, becauſe, though for the benefit of the K 
tenants they had till the laſt inſtant of Michaelmas-day to pay wy 
the rents, yet the reſervation being at Afichaelmas-day, and Y 
Lady-day, conſequently ſo ſoon as either of thoſe days began, 2 
they were, at their peril, to take care that they were paid accord- PE 
ingly, becauſe they were then aCtually become due to Sir Henry 
Jobnſon, who made the leaſes, and his right to the rent became * 
actually veſted in him. Shaj 
But as to the leaſes made by virtue of the power, they ſtill . 


had exiſtence and continuance after the death of the leſſor, in Mr 
the ſame manner as they had during his life, and therefore the 


ing 

558 tenants had till the laſt inſtant * of thoſe days to pay the rents; . 
| and then, when the leſſor died before, the rent goes along with day 
the reverſion, to thoſe who are entitled to it. that 
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Lady Shaftſbury's Caſe. Caſe 344. 


2 Eq. abr, 516, 8. 7. 691, Co 2. S. C. 


HE Lady Shaftfury being entitled to 800 J. per ann. A. is appointed 


8 ‚ f 
Jointure, and, on the decree and Maſter's report, 600 J. ge, our of 


per ann. being allowed for the young Earl of Shaftſbury's main- which he is to 


p k pay B. an annui- 
tenance and education, one Mr, NVych was appointed receiver ty quarterly. 


of the rent of the eſtate, and to make the payment of both — . 


theſe annuities to L ; _ was, and that the 
es to the Lady Shaftſbury, Mr. Nichols in Fleet wo "ctr x 


fireet was Mr . Wich's goldſmith, where he kept his own caſh : depoſited in his 
b hands fer hi 
Mr. Jych waited on the lady to know where ſhe would be ys. B. .- 
pleaſed to have the money as it was received, and mentioned to — 
her both Sir Robert Child and Mr. Nichols; but the lady ſaid, deal with, and 
: : orders him to 
Mr. Norcort was the banker, at whoſe ſhop their family had pay it into his 
lodged their caſh, and therefore ordered what monies were to be 4 45 marr 
paid to her, ſhould be paid in at Mr. Norcort's ſhop : Mr. times; but the 
a money payable 
Ich, that there might be no delay, generally ſent up the mo- on Michazmary 
ney before quarter-day, and placed it in Mr. Norcort's hands, 22 
5 Mich 1 hd 
where the Lady Shaftſbury, as ſoon as quarter-day was over, Fr Wy vn 
received it, both for herſelf and her fon; and about Fly laſt, Popped payment, 


and became a 


he lodged 3501. being one quarter of the lady's and her ſon's bunirupr; ir was 
annuities, in the ſaid Mr, Norcort's hands, in order to be ready add fal 
at Mic haelmas quarter, as appeared by his own affidavit : on the receiver, 

| : » bawing no 
Michaelmas-day Mr. Norcort ſtops payment, and is ſince be- right to the ne- 
come a bankrupt ; and now, on the Lady Shaftſbury's petition, 42 N 


day. 
the queſtion was, on whom the loſs ſhould fall. ; 


My Lord Chancellor was clear-of opinion, that the Lady 
Shaſtſpury ought not to bear the loſs of any part of it, for till 
Mic haclmasday was palied, ſhe had no right to demand or re- 
ccive it; that therefore, in the mean time, Mr. Norcort was 
Mr. Mycb's caſhier, and he * might, notwithſtanding his hav- 559 
inz lodged the money there, have taken it out again before 
Michaelmasday was paſt, even though it were on Michaelmas- 
day itſelf, provided he had it ready the next day to pay the lady; 
that conſequently ;rcort could have no power to receive it for 
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the lady before, becauſe ſne had no power herſelf, nor any right 


to demand it before quarter- day; that ſhe could not demand, or 
at leaſt receive it on Michaelmas-day itſelf, becauſe it is one 
of the days that no goldſmiths open ſhops, or make any pay- 
ments whatſoever; and therefore the lodging the money at that 
ſhop before the lady became entitled to it, ought not to turn to 


her prejudice, but ſhe muſt have it made good to her by the re- 


ceiver; but whether it ſhould fall on the receiver, Mr. Mych, 
himſelf, or to be borne out of the Lord Shaftſbury's eſtate, my 
Lord ſaid, would come properly in queſtion when he made up 
his accounts with my Lord on his coming of age, and was not 
now in queſtion before the court; but ſaid, he was inclined to 
think the receiver was not to be anſwerable for the loſs, any 
more than if he had been bringing it up in ſpecie, and had been 
robbed on the road. 


Another part of the petition was to have the ſum of 143/. 
extraordinary, for the expences my Lady had been at in a fit of 
ſickneſs of the young Earl, over and above his quarterly main- 
tenance, and this was not at all oppoſed, but for form ſake was 
ſent to the Maſter to ſtate the matter, and to report whether 
that ſum had been actually expended on that occaſion or not. 
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+ Seagood verſs Meale and Leonard, Caſe 345. 


Gib. Chan. 238. 2 Eq. abr. 49, p. 20. 1 Strange, 426. 1 Atk. 12.—Vide 6 Comyns's Dig. 
(tit. Agreement) 136. 


H E bill was brought for a ſpecific execution of an agree - 4, agrees with 


a - B. for the pur- 
ment for the purchaſe of nine houſes, which were in 1 


mortgage to the defendant Leonard for 150 l. The defendant _ _ in 
. mortgage to 
Meale, the owner of the houſes, agreed to ſell them to the plain- J. S. and pays 


. . . * == ines! 
tiff for ſuch a ſum of money, and the plaintiff paid him a gui- rens . 


nea in part, and ſent a note to this cllect; Mr. Leonard, pray * r 

deliver my writings to the bearer, I having agreed to diſpoſe of faces him to de- 
| liver up the 

them; am your humble ſervant. The defendant Leonard would uritings, hehav- 


; 5 3 
not part with them, unleſs all his money were paid him down, e 


and after bought the houſes of Meal: himſelf; and thereupon 2 3 
the plaintiff brought this bill. mortgage money 
| was paid him 
down, and afterwards purchaſes them himſelf. On a bill brought by A. for a ſpeciſic execution of 
the agreement, it was held, that neither the guinea paid down, nor the note, which was only an evi- 
dence of aſſent, but did not aſcertain the terms of the agreement, were ſufficient to take it out of 
the Statute of Frauds and Perjuries, 


+ Vide Stat. 23 C. 3. c. 5% 


'The 


De Term. Paſchæ, 1721. 


The defendant by his anſwer inſiſted upon the Statute of 

Frauds and Perjuries; and the queſtion was, Whether the let- 

ter or note would bring it out of the ſtatute ? for as to the pay. 

661 nt of the guinea, that was * agreed clearly of no conſequence, 

EG. abr. 46. 12. in caſe of an agreement touching lands or houſes, the payment 
of money being only binding in caſes of contracts for goods. 


And it was decfeed that would not, for it ought to be ſuch an 
agreement as ſpecified the terms thereof, which this did not, 
though it was figned by the party; for this mentioned not the 
ſum that was to be paid, nor the humber of houſes that were to 
be diſpoſed of, whether all or ſome, or how many, nor to whom 
they were to be diſpoſed of, neither did this letter mention 
whether they were to be diſpoſed of by way of fale or aſſign- 
ment of leaſe, and ſo all the danger of perjury, which the Sta- 
tute was to provide againſt, would be let in to aſcertain this 


agreement, 


Ante, 526. Ea · abr. 20, pl. 7. 21. 16. 2 Vent. 361. 1 Vern. 110. 5 Viner abr. 522, pl. 34, 
Promiſing by This caſe differs from a caſe which was cited, of a letter wrote 


letter to give ſo . : : 
ar be- by one, promiſing to give ſuch a fortune with his daughter to 


tion, ſufficient to one who ſhould marry her. A man who marries on the en- 


bring the agree- | 0 , 
ment out of Couragement of this letter, ſhall recover, becauſe the agreement 


— 1 is executed on his part as far as it can be, and can never be 


undone after. 


Lord Aylesford's caſe, 2 Strange, 783, 2 cent. 
Though a lefſee So where a man, on promiſe of a leaſe ta be made to him, 


for years, on a . ; \ a 
1 lays out money on improvements, he ſhall oblige the leſſor af- 
and the credit of terwards to execute the leaſe, becauſe it was executed on the 


a promiſe of hav- 
ing a leaſe made part of the leſſee; beſides, that the leſſor ſhall not take advan- 


to him, conti- . , 
ae in paffel. tage of his own fraud to run away with the improvements made 
fon; yet ie is by another; but if no ſuch expence had been on the leſſee's part 
within the Sta- ; : . 2 
tute of Frauds, a bare promiſe of the leaie, though accompanied with poſſeſ- 


and equity will Mm 
not 4". ſion, as where a leſſee by parol agreed to take à leaſe for a 


5 N . | — . 0 . - yu 
efpectal'y 11 no term for years certain, and continued in g ion on the cre- 


improvements 
were made by dit thereof, yet there being no writir ace aut this agree- 


him, ES ae © db "FB 5 2 
ment, it is directly within the ente, and fo was held by the 
1 Vern, 151. Maſter of the Rolls, nu -aic of Saith and Turner, Mich, 
I 59s - o . . . 
laſt, at the Rolls; and in the principal caſe the bill was diſ- 
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miſſed, but without coſts, for ſome fraud in the defendants to 
defeat the plaintiff of his bargain. 


; a1 $62 
* Semphull & Ux' ver/us Bayly & Ux'. Caſe 346. 


2 Eq. abr. 213, c. 6. S. C. Ant?, 140. 290. and marginal references. 1 Atk, 363. 8. C. cited, 
2 Atk. 184. S. P.—2 contra, Brown's Rep. 303. ; 


. maar Gaſtill had iflue three daughters only; viz, Sarah 2 Dutchy 
his eldeſt, one of the plaintiffs; Elizabeth his ſecond, and LeknovOhea- 
Rebecca his third, both defendants ; and there being an amour flu fie mg _ 
carried on between the plaintiffs in his life-time, he greatly dit. Juttc Demmer. 
liked thereof, and declared, if his daughter married the plain- {ee daughters. 


A. having iſſue 
. F . . : B. C. and D. 
tiff, he would not give her a groat, upon which he diſcontinued 41 3 


his ſuit to her; after, the father, the 12th of November, 1716, to B. to be pad 


makes his will, and thereby deviſes all his real and perſonal = — 


eſtate to his executors, to the uſes following; yu 


with the conſent of his executors, and likewiſe deviſes to her ſeveral meſſuages, & c.; and after ſeveral 
other legacies, he deviſes the refidue of his eſtate to the executors, for the benefit of his children: 
though) R. married a perſon, who made his addreſſes to her in her father's life-time, which the fa- 
ther knew, and was diſſatisfied at, and had notice by the executors of her father's will, yet there be- 
ing no limitation over, this will not amount to a forfeiture, being only in terrorem. 


That is to fay, to his daughter Sarah, for her maintenance, 
25/1. per ann. and no more; and to his daughter Elizabeth 35 l. 
per ann. for her maintenance, and no more; and then goes on, 
and if my daughter Sarah ſhould happen to marry with the 
conſent of my executors, then I deviſe to her the ſum of 1000/7, 
in part of her portion, to be paid to her at the age of 21 years, 
or day of marriage, which ſhall firſt happen; and at the end of 
three years, after my death, all the meſſuages (and enumerates 
ſeyeral meſſuages), c. all which I will, and ſhall be to my faid 
daughter for life, without impeachment of waſte ; remainder to 
her firſt and other ſons ſucceſlively, in tail general; remainder to 
her daughters in tail general, to take as tenants in common, 
and not as joint-tenants, paying to his wife 70/1. per ann. during 
her life. 


Item, I give to my daughter Elizabeth 10007. in part of her 
portion, to be paid to her at her age of 21 years, or day of 
marriage, which ſhould firſt happen, and at the end of three 

years 
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years after my death, all that meſſuage, &c. and fo gives her 
ſeveral other meſſuages * and lands, other parts of his eſtate, all 
which he gives her for life, without impeachment of waſte, 
with the like limitations as is made in the former ſiſter's caſe, 
and then orders them to take as tenants in common, 


Item, I give to my daughter Rebecca 3ol. per ann. for her 
maintenance, till ſhe attain the age of 15 years, and after 351, 
per ann. Item, I give my daughter Rebecca 10007. in part of 
her portion, to be paid to her at. her age of 21 years, or day of 
marriage, which ſhall firſt happen; and if ſhe ſhall marry with 
the advice and conſent of my executors, then | give her all the 
meſſuages, &c. and ſo gives her other parts of his eſtate, all 
which he directs ſhall be ſettled on her in like manner, for her 
life, without impeachment of waſte, and fo on directly as in the 
other ſiſters caſes. | a 


And then goes on; In caſe any of my ſaid daughters ſhall 
happen to die without iſſue, then that child's part to go to the 
ſurvivor : and after ſome legacies given, deviſes all the reſidue 
of his real and perſonal eſtate to his executors, upon truſt, to ma- 
nage and improve the fame for the benefit of the daughters, 
and thereout to pay, in the firſt place, all taxes, legacies, chief 
rents, and other rents and ſervices; and the overplus, if there 
be any, as I doubt not but there will, I give and deviſe to 
my ſaid three daughters, to be equally divided betwixt them; and 
makes two of the defendants cxccutors, and ſoon after dies. 


After his death, the plaintiff Sempbill renewed his addreſſes to 
the other plaintiff his wife, and the executors having notice of 
it, expreſſed their diflike thereof, and ſent the plaintiff Sarah 
notice thereof in writing, and of her father's will, ſo that ſhe 
rould be in danger of forfeiting her portion, if ſhe married 
without their conſent, and they could not give their conſent, 
becauſe they knew it was a match their father diſſiked. Not- 
withſtanding the plaintiffs, who lived at Mancheſter, about five 
months ago intermarried; the plaintiff being an officer, but a 
gentleman * of a good family and fortune, not at all inferior to 
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And now this bill was brought for the 1000/7. and to have 
a diſcovery of the deeds and writings belonging to the eſtate 
deviſed to the plaintiff; and the cauſe was heard on bill and an- 
ſwer only, and the defendants, the other ſiſters, inſiſted, by their 
anſwer, on the benefit of the plaintiff's fortune, in caſe it were 
forfeited; and the executors ſet forth the whole matter, and 
ſubmitted to do as the court ſhould direct, being indemni- 


fed. | : 


The Chancellor Lechmere, [was aſſiſted] by the Lord Chief 
Juſtice Xing, and Mr. Juſtice Dormer ; and the Chief Juſtice 
and Chancellor were of opinion, and the decree was accord- 
ingly, that in this caſe the fortune was not forfeited by this mar- 
riage without conſent ; but Mr. Juſtice Dormer held it was. 


— — 
— — — —  — 


The reaſons they gave were, that here there appeared no in- 
tention throughout the will to make it a forfeiture; that if in 
any caſes whatſoever ſuch clauſes may be conſtrued to be in 
terrorem, they muſt be ſo here, for it ſeems to be nothing but 
a looſe inconſiderate way of expreſſing himſelf, and is only a 
cautionary proviſion, that his daughters ſhould have the conſent 
of his executors in their marriage; but the will is not at all 
coherent throughout ; that though there is that condition an- 
nexed to Sarah's fortune, yet it is totally omitted as to Elixa- 
beth, and in Rebecca's it comes between the deviſe of the mo- 
ney, and the deviſe of the land. 


Then, 24ly, Here is no deviſe of it over, though he had occa- 
ſion in two ſeveral places of his will to have taken it up again, 
and given it over, if that had been his intent; or where he de- 
viſes, if any of his daughters die without iſſue, he would have 
inſerted, or marry without ſuch conſent, if that had been his in- 
tent, or at leaſt he would have taken notice of it at the cloſe of 
his will ; but that he has not done neither. 


* And then the laſt deviſe of the overplus will not carry it, for 
that is, of the overplus of the reſidue of his real and perſonal 
eſtate, after the legacies juſt before mentioned were paid ; be- 
{ides, he adds, if there be any overplus, as he doubted not but 
there would, which ſhews, that he had no thought of the 1009/7. 

for 
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for that was a ſum, and might be deviſed over in caſe of a for- 
feiture, with as much ſecurity as it was given at firſt, and then 
he would not have faid, if there be any overplus. 


That theſe clauſes in reſtraint of marriage have never been 
taken favourably ; that if there be no deviſe over, they have 
always been held to be only in terrorem ; that otherwiſe ſtran- 
gers, executors, might run away with a great part of a man's 
eſtate from his children. 


That the diſtinction between a deviſe over, and where there 
has been no deviſe over, has been taken in all caſes, and was 
certainly a very good one; that though lawyers knew it would 
be no forfeiture, yet the parties themſelves might not be ſo 
learned, and therefore it would be ſome terror to them to ven- 
ture to break it; but theſe ſort of reſtrictions could hold no 
longer than till the party came of age, after which they would 
be entitled to their fortunes, and might bring a bill for recovery 
of them. 


Note; In this caſe were cited Fry cont. Porter, 1 Vent. Zoo. 
1 Chan. Caſes, 122. Sir Andrew Bellaſis's caſe, 346. Floyd and 
Hughes ; Lord Saliſhury's caſe. 
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Farrington verſus Knightley. Caſe 347. 


January 10. 


a Eq. abr. 421, c. 2. 424, c. 8, 9. 440, c. 39. 8. C. Ants, 12. 81. 92. 169. 1 1 Peer Wms. 
544. S. C. 3 Atk. 228. Brown's Rep. 155. S. C. cited, 


HIS was a cauſe wherein my Lord Chancellor had 4. deviſes 501. 
. . apiece to his two 
taken time to conſider and ſee precedents, and was this: Edurs, nth 


One Upton of Grays-Inn, a batchelor, began his will in writ- to _ _—_ and 
X . 5 makes them 
ing, with his own hand, and thereby gave ſeveral legacies, and three executors, 


. ithout diſpoſ- 
gave the defendants, who were two of them his ſiſters, and one ing of the due 


of them his niece, 50 J. apiece, and made them executors ; but be- f his perſonal 
eſt ate; the ſur- 


fore he had finiſhed or ſigned his will, he died, poſſeſſed of a con- plus ſhall be di- 
d . vided amongſt 
ſiderable perſonal eſtate : and this being proved as a teſtamentary the next of kin, 
ſchedule, the plaintiffs, as next of kin, brought this bill againſt 24 Al not go. 
the defendants, the executors, for a diſtribution of the ſurplus ; 
and the only queſtion was, Whether the plaintiffs were entitled 
to ſuch diſtribution, or whether the defendants, the executors, 
ſhould go away with it? And it was decreed for the plaintiffs, on 


view and conſideration of all the precedents. 


+ This caſe is very fully reported by Peer Williams, 
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My Lord Chancellor was clear of opinion, that executors, 
in theſe caſes, were but truſtees; that if the teſtator intended 
them the ſurplus, could he not eaſily have ſaid ſo? that to give 

567 them the ſaid thing * twice over would be abſurd, for the lega- 
cies muſt come out of the ſurplus. 


That ſince the Statute of Diſtribution, the ſucceſſion to 
a perſonal eſtate was as much eſtabliſhed as the ſucceſſion to 
the real eſtate was before; that becauſe they are made execu- 
tors, they therefore muſt have the ſurplus to their own uſe, 
would be to conſtrue the will by a rule, which probably the 
teſtator did not underſtand, for he might be ignorant of the im- 
port of the word executor, or never intend, by making them 
ſuch, to give them his perſonal eſtate ; that here it would be the 
more unreaſonable, becauſe they had legacies given them. 


x Vernon, 473+ That he had looked into the caſe of Forfler and Munt, and 
there was no fraud at all in that caſe in the executors, though it 
had been greatly held there was. 


That if J. and B. ſeverally make their wills, and make C. 
executor, and A. gives him the ſurplus of his perſonal eſtate, 
but B. does not, and then C. dies iateſtate, in this caſe the 
perſonal eſtate of 4. and B. ſhall go ſeveral ways, for the ad- 
miniſtrator of C. is admitted to the adminiſtration of the per- 
ſonal eſtate of H. but the next of kin to B. are to have admi- 
niſtration to him, and will be entitled to his. perſonal eſtate; 
which proves C. as to that, was but a truſtee. 


+ 1 Was. 701, And a caſe was cited of Bagwell and Dry, where a man 


— deviſed his real and perſonal eſtate to his four daughters, and 


1 t their heirs, exccutors, and adminiſtrators; one of the daugh- 
t egiſter's 


book. ters died, and the queſtion was, who ſhould have her ſhare ; 


T This caſe, as ſtated in 1 Wms. 70r, is to this purport : J. S. inter al', bequeathed 


the ſurplus of his perſonal eſtate unto four perſons, equally to be divided between them, 
ſhare and ihare alike, appointing A. B. bis exccutor in truſt, One of the four refi- 


duary legatecs died in the lite of the teſtator, after which the teſtatot died, and the 
queſtion being to whora the tourth part, Covited to the reſiduary legatee (who died in the 
life of the teſtator) fou'ld belong: Lord Mare orfeld held, that the deviſe of ſuch fourth 
part of the repcuunm became void, the reiiguary lezatee dying in the life of the teſ- 
tator, and was as ſo much of the teftator's eſtate ungiipoſed of by the will; that the 
reſecuum being ceviled in common, it covid nat paſs to the ſurviving legatees, and the 
eXicu or being but a mere uit; by it mat betont to the next of kin, according co the 


tatute of Diſtribution, as in caſe of an inteſfacy. 1 Wins. 201. 
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and it was decreed to go, in the ſame manner as a real eſtate, 
to the ſurviving daughter. 


And in this caſe was likewiſe cited the Earl of Briſtol cont” an, 81. 
Hungerford, where Sir IV illiam Baſſet deviſed his perſonal _ _— 
eſtate to pay his debts and legacies, and gave 1000 J. apiece 361. 3 Wms. 
to his executors; and it was agreed, that the ſurplus ſhould "0 * 8 
go to the repreſentatives of the next of * kin: alſo + Bayly cont” n 5 
Poel, Randal and Rookey, 4 Ward cont” Lant, Meſtmore cont 118 
Jones, || Batchelor and Searle, ¶ Dutcheſs of Beaufort's Caſe, Eduars > Vern. 648. 
and Eyles and Paules cont” Smiths; and my Lord Chancellor s 
was of opinion, that none of theſe caſes are inconſiſtent with 2 
the general rule he laid down; ſo that the executors are but truſ- 
tees, and were to have nothing more to their own uſe than 
what the teſtator plainly intended them as legatees or deviſees, 


and not the whole reiduum, by virtue of the executorſhip, 


Sir Harry Peachy verſus Duke of Somerſet. Cafe 348. 


| 16 Tune. 
2 Eq. abr. 227, pl. 9. S. C. 2 Wms. 147. 8. C. cited. Poſt, 591. 2 Vern. 537. S. P. 
HE plaintiff's father was a copyholder in fee, under In court Lord 


the Duke of Somerſet, of ſome copyhold lands of about A. 


14 or 15 J. per ann. and made a ſurrender thereof to the uſe of ws By 2 , 
. . . . pe P Older à- 
himſelf for life; with remainder to his firſt and other ſons, on gainſt a forfei- 
ö , . . ; . . . . _ ture, which is 
is marriage, in tail male; with remainder to himſelf in fee; found ſuch ar 
but it did not appear that there was ever any admittance on the — — in 
. . . . . . cales w 
ſurrender in the father's life-time : the father was likewiſe ſeiſed — 
of freehold lands adjoining the ſaid copyhold lands, wherein ne made. 


were ſome quarries of ſtone. 


The father, in his life-time, made ſome leaſes for years of 
this copyhold land, not warranted by the cuſtom of the manor ; 
and likewiſe carried on his work from the faid quarry of ſtone, 
out of his freehold lands, into the faid copyhold lands; but had 
no licence for making the faid leaſe, or for working the faid 
Quarry in the copyhold lands. 
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Aſter his death, in the great ſtorm which happened in the 

year 1703, ſeveral of the trees ſtanding in the copyhold lands 
were blown down, and the tops of all others broke off, fo that 
now the plaintiff, who was juſt come of age, cut off, lopped 
the tops of ſeveral others of the trees, and ſome he quite cut 
down, to * make the avenue to his houſe the more uniform and 
regular, 
It was likewiſe proved in the cauſe, that he had made ſome 
incloſure in the copyhold lands, whereby the ſame, which before 
lay open and unincloſed, was ſeparated and divided from the 
other, and theſe things he had frequently done, notwithſtanding 
repeated admonitions from the defendant and his agents to the 
contrary. EET 


It appeared in the cauſe, that the plaintiff, who was a perſon 
of conſideration, had encouraged others of the copyhold tenants 
to take the ſame liberty, and expreſſed great contempt for the 
lord of the manor, with reſpe& to his authority over his copy- 
holders, 


Upon which the defendant brought his ejectment, and had a 
verdict at law, as for a forfeiture, and to be relieved againſt 
theſe forfeitures the plaintiff now brought this bill; and the 
only queſtion was, Whether theſe were ſuch fort of forfeitures 
as a court of equity could or ought to interpoſe in by way of 
relief? 


It was agreed, that for non- payment of rent or fines, or ſuch 
like things, where a value might be ſet on them, and a compen- 
ſation made to the lord of the manor for any laches in point of 
time, it could; it was likewiſe agreed, that any forfeiture com- 
mitted by a copyholder for life would not bind the perſon in 
remainder; but in the principal caſe, as there was ao admit- 
tance upon the father's ſurrender, it was the ſame thing as if 
no ſurrender at all had been made, and that the copyholder, who 
made ſuch ſurrender, continued, to all intents and purpoſes, both 
with reſpect to the lord, and with reſpect to ftrangers, the ſame 
as if no ſuch ſurrender at all had been made; that he was to do 


fuit and ſervice, and to pay his rent to the lord, and might 
maintain 
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maintain an action of treſpaſs againſt any ſtranger, notwithſtand- 
ing ſuch ſurrender, and as if none at all had been made. 


* It was likewiſe agreed, that conditions in law, as thoſe in 579 
the principal caſe, were allowed to bind infants, as well as per- 
ſons of full age, and that no notice was requiſite to be given 
of them; though, if it were neceſlary, here is expreſs notice 
given the plaintiff to forbear ſeveral of thoſe acts. 


And therefore, as to the principal point, it was urged, that if 
any acts whatſoever could be a voluntary forfeiture, theſe muſt 
be ſuch, and that a court of equity ought not to relieve againſt 
them, 


That the ancient rule for the juriſdiction of this court was x, abr. 170, 
confined to thoſe ſort of caſes, that is to ſay, to frauds, acci- H. 4+ 4 Ia. 
. 84• 
dents, and truſts ; and this was by no means within the reaſon 
and meaning of any of them. 


That no compenſation could be made to the lord for what 
had been done in this caſe; that though it was true, in all caſes 
whatſoever, ſome ſort of compenſation could be made, yet not 
ſuch an one within the meaning of that rule wherein compen- 
fation had been allowed ; that therefore this differed exceedingly 
from the caſes of forfeiture for non-payment of rent, of fines, 
or other pecuniary duties; and if the court could interpoſe in via. Ants, 108. 
this caſe, ſo they might, with as much reaſon, when a tenant . 591. 


2 Wms. 146. 
for life, or years, of freehold lands, ſhould take upon him to Peſt, 572+ 5: P. 


levy a fine, or make a feoffment in fee; for in theſe caſes it — 
may be ſaid, that in ſome caſes a compenſation might be made 
to the perſon in remainder or reverſion, but that was never at- 
tempted, nor could it be ſo much as pretended that the court 


would relieve againſt forfeitures of this ſort. 


That the reaſon of the forfeiture was in conſideration of the 
injury done to the lord, that is, in the preſent caſe, thoſe leaſes 
at common law being without licence, might in time be made 
uſe of as evidence to prove it a freehold ; that the lopping and 
topping of the trees for ever ſpoiled the growth of them, and 
prevented their coming to be timber, 

N n 2 That 
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That the carrying on the quarry to the copyhold lands was 
the ſame thing as if it had been firſt opened therein, which no 


copyholder could do. 


That the incloſing the copyhold lands one from another, might 
in time deſtroy the evidence of their being copyhold, as it de- 
ſtroyed the ancient boundaries thereof, and ſo it would be to 
convert meadow or paſture ground into arable. 


1 Ch. Rep. 17500 That no caſe could be put, where the court had relieved in 


e contra. 


572 


caſes of this nature; that where a leaſe was made of church 
lands, under a proviſo not to aſſign without licence, this court 
would not relieve againſt the forfeiture, as it could not alter the 
terms on which the leſſor himſelf thought proper to part with his 
lands, or force a tenant upon him in ſpite of his teeth; indeed, 
if this were only by way of covenant on the part of the leſſee, 
it might poſſibly be otherwiſe. 


That in the principal caſe they were in poſſeſſion of the 
law, and had recovered a verdict, and to take it away from them 
would be to alter the eſtabliſhed courſe of the law, and to make 
a new one, which they ſuppoſed a court of equity had no power 
to do; and the caſe of Thomas cont' Porter, 1 Chan. Caf. 95, 
96. was faid to be monſtrous, that the lord, who had upon 
two trials at law recovered verdicts, ſhould not only be obliged 
to account for the meſne profits, but alſo pay coſts. 


That this was not an application to be relieved againſt the 
rigour of the law, or to relax the law, but directly to make a new 
aw); and the plaintiff, by bringing this bill, had admitted the 
law to be directly againſt him, otherwiſe he might make uſe of 
as his defence at law. 


That it would be of the utmoſt conſequence to lords, if the 
plaintiff ſhould be relieved in this caſe; for then it would be 
but endeavouring to keep theſe things ſecret for a conſiderable 
while, and in time they would * grow into an evidence of free- 
hold; or, if the tenant ſhould be found out, it would be only 
bringing his bill here, and all would be ſafe, 
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My Lord Chancellor was clear of opinion, that there was no 
foundation for equity to interpoſe, that it would be to alter 
the nature of the tenure, and the terms whereby copyholds ſub- 
ſiſted; that if this was a forfeiture at law, a court of equity had 
nothing to do with it, and that it was like the caſe of a feoff- Ws. 146. 
ment made, or fine levied, by a particular tenant, againſt which 3 5 
there could be no relief. vide Ante, 108. 
That copyholders were but tenants at will, though it were 
according to the cuſtom of the manor ;z that this entirely dif- 
fered from the caſe of a forfeiture for non-payment of rent, ar 
non-payment of a fine; for there the eſtate was but in the na- 
ture of a ſecurity for thoſe ſums, and the lord might be recom- 
penſed in damages and coſts, | 


That to make a leaſe for years without licence was a for- 
ſeiture, as it was a determination of his will; and though the 
lord ſhould refuſe to grant ſuch licence, yet the tenant has 
no remedy, nor would this court compel the tenant ta grant 
ſuch licence. 


r That though theſe copyholds are mended by time, and are in 
» the nature of an inheritance, yet ſtill the tenant is obliged to 
a obſerve the law and cuſtom to which they are ſubject; that 
d theſe cuſtoms are in the nature of a limitation of an eſtate, 


which determines upon the breach of them ; that unleſs there 
——— — — 
were ſome equitable circumſtances in this caſe, this court cannot 


c — — td 


interpaſe, which would be to repea] and deſtroy the law. 


Note; In this cafe Sir Harry Peachy, in 1693, on his marri- 


f 


age, ſurrendered theſe copyhold lands to the ſeveral uſes in his 
marriage ſettlement z which were to the uſe of himſelf for life ; 
e remainder to his firſt and other ſons ſucceſſively, in tail male; 
e remainder to himſelf in fee; and he had iſſue a ſon, not yet of 
e age, who was complainant with him in this fuit ; but there 
1 * had been no admittance at all upon this ſurrender, for want of 5373 
7 which it was clearly held, that Sir Harry Peachy continued, and | 


was to be conſidered as abſolute tenant to the duke of the 
copyhold lands, for which was cited Cre. Fac. 403, and uf, 
7 | N n 3 and 
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and Telv.; that conſequently Sir Harry was but truſtee for his 
ſon of the inheritance of thoſe lands, but the whole inherit- 
ance, quoad the lord, was in Sir Harry, and any act of for- 
feiture done by him would bind the inheritance, becauſe there 
muſt always be ſome tenants to anſwer for the whole ; for if 
there had been an admittance of the father for life, and of the 
ſon in remainder, becauſe they come in as it were by two dif. 
tint grants from the lord himſelf, and therefore the acts of 
one will not bind or effect the other; but till there is an ad- 
mittance on ſuch ſurrender, the lord is not bound to take any 
notice of it, but the tenant continues, to all intents and pur- 
poſes, the ſame eſtate that he had before, and the rather, be- 
cauſe that he had no means to compel him to come in, and be 
admitted on ſuch ſurrender, and whether the ſon of Sir Horry 
will ever apply to be admitted on the ſurrender may be un- 
Hardrefs, 405- certain, and conſequently till he does Sir Harry is the only 


0 e 
Rep. 403. tenant the lord can take notice of, and his acts will bind and 
4 affect the whole inheritance ; therefore, if he ſhould commit 
Rep. 130. S. O. treaſon, it would be a forfeiture to the lord of the whole in- 

heritance, and fo it would be if any other truſtee of a copy- 


hold, + and the lord wonld not be bound by the truſt, nor would 


the lands in his hands be ſubject thereto ; for the C:/tuique Truſt 


is not tenant, nor can any acts of his, either of treaſon, felony, 
or otherwiſe, charge or affect the copyhold lands. Indeed, if 
he ſhould bring his bill in this court againſt his father, and the 
duke, to compel an admittance purſuant to the faid ſurrender 
and ſettlement, it might come then to be conſidered how far 
this forfeiture of his father's would bind him ; but at preſent 
nothing of this appears in the caſe, nor can the court take no- 
674 tice of it: but in regard of that * ſurrender, the bill as to him was 
diſmifſed without prejudice, and as to Sir Harry, it was diſmiſſed 
abſolutely ; but an injunction to ſtay his taking out execution 
on the judgment in ejectment was granted, becauſe it was in- 
liſted, that even at law ſeveral of thoſe acts were no forfeitures z 


F Rvere ?—Vid. Eq. abr. 384, the firſt marginal note.  Eales v. Ergland, Ante, 
200. Hard. 405. 469. Eq. abr. 311. | 


12 and 
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and therefore a trial at bar was directed, on a ne ejectment to 
be brought, to wait the event thereof. 


In this caſe were cited a caſe of Cox and Hig ford, before » Vern. 664. 
Lord Chancellor Harcourt, where the court would not relieve ©* 
againſt a forfeiture of a copyholder, even for permiſſive waſte 
for letting a copyhold houſe tumble down for want of repairs ; 
but in that caſe the reaſon was, becauſe it was an abſolute re- 
fuſal to repair it for ſeveral years together, after repeated admo- 
nitions and preſentments of the jury of the waſte ; and there- 
fore it was equal to voluntary waſte, - And the cafe of Edmore Ibid. 8. C. cite. 
and Craven, where a Quaker refuſing to ſwear fealty, the lord 
ſeized as for a forfeiture ; yet upon the circumſtances of the 
caſe, the court gave relief, Likewiſe were cited 1 Rol. Abr. 

854. Owen, 641. Leon., 126. 2 Vent. 352. C. Lit. 53. 63. and 

the caſe of Naſh and the Counteſs of Derby, before Lord Keeper , verm. 537. 
Mrigbt, where relief was againſt a forfeiture for cutting down 2 Bs ai” 
timber by a copyholder ; but the reaſon of that caſe was, becauſe pl. 19. 

the timber was employed about the repairs of the copyhold, and 

there was only a miſtake, whether the ſteward or woodman 

ſhould ſet out the timber, | 


Note; The principal caſe held three days, and was ſolemnly » Was. 146. 
debated ; but as to the principal point, whether this court could OD = 
relieve againſt a voluntary forfeiture, my Lord Chancellor was S. F. Maz. 12, 
clear that it could not, and that it would be even to alter and i Chan- Ca. 95, 
repeal the very law of copyholds, which, though now ſupported ro ag 4 — 
by cuſtom, were at firſt eſtabliſhed by act of parliament, as all 2 cans, 120 
other parts of the common law were, till the records of them eier, and not 
came to be loſt, though againſt a forfeiture for permiſſive waſte; 2 * 


only relief may be given. 
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Caſe 349. Sir Harry Hick verſus Phillips. 


2 Eq. abr. 18, c. 10. 688. 6. S. C. Ant?, 29. 538. 10 Mod. 503. 21 Viner abr. 543. S. P. 


A. articles with HE defendant in June laſt entered into articles with the 
B. for the pur- 3 
chaſe of an plaintiff, for the purchaſe of an eſtate of 1801. per ann, 


—_— 8 for which he was to give 35 years purchaſe upon executing 


e conyeyances, and the plaintiff covenanted to grant and convey 
8 the lands to him upon payment of the purchaſe money; after 
lanes uh to the defendant diſcovering that about 30 J. per ann. of theſe lands 
"im, and Pays were copyhold, refuſed to gg on with his bargain, and here- 


30 l. in part; 


but diſcovering upon the plaintiff brought his bill for a ſpecific execution of the 


that 301. per 


„che lands Articles 3 and the rather, for that the defendant had paid 5017. in 


were ce pyhold, , , 3 
„es ta go on, Part upon executing the articles. 


On a bill by B. equity will not decree a ſpecific execution of this agreement, being unequitable, but 
will order the 50 J. to be paid backs A 
It was argued for the plaintiff, that there was no diſability on 
his part to perform the agreement ; that the conveyance agreed 
to be made muſt be conſtrued ſecundum ſubjectam materiam, 
that is, the freehold by conveyance at common law, and the 
copyhold by ſurrender in the Lord's court, which was the pro- 
per conveyance for that ſort of land; and therefore the plaintiff 
being willing to perform his part, the defendant ought to be 
bound to compleat his part likewiſe, 


But on the other hand it was argued and decreeꝗ by my Lord 
Chancellor, that the plaintiff ſhould have no aſſiſtance in a court 
of equity for carrying this agreement into execution; that they 
were not bound to aſſiſt contracts, which were harſn and un- 
equitable, or were attended with ſuch circumſtances as would 
be a hardſhip on the defendant ; that this was a caſe proper for 
a jury at lay to conſider of, where they might mitigate or mo- 
derate the damages according to what the circumſtances ſhould 
appear to be, but this court could take no advantage of ſuch 
circumſtances, but muſt either decree an execution of the agree- 
576 ment, or diſmiſs * the bill, and therefore the plaintiff ought to 
be 
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pe left to make the moſt he could of it at law ; that the plain- 
tiff, in ſtrictneſs, could not perform his part of the agreement, 
for part of the lands, being copyhald, could not be conveyed 
within the meaning of theſe articles, the words thereof being 
all proper for conveyances at common law only, and this being 
copyhold, could not he fo conveyed, unleſs it had been infran- 
chiſed ; and the caſe of Young and Clerk was cited, wherein the Aat?, 538. 
over value of the land was the reaſon the court would not de- 
cree an execution of the leaſes; and for the ſame reaſon 
ought not, for the oyer value of the money, in this caſe ; + and 
therefore diſmiſſed the bill, and ordered the 50 J. to be paid back, 
but without coſts, 


Note; The defendant ſwore in his anſwer, he had no notice 
of any part of theſe lands being copyhold at the time of the ar- 
ticles; but there was no proof of any fraud or endeayours to 
conceal its being copyhold from the defendant, but only a ge- 
neral contract to convey all thoſe lands, without diſtinguiſhing 
whether freehold or copyhold. 


EEE ENS. 


+ This part of his Lordſhip's decree appears to be inaccurate as above reported 
and upon reference being had to the Regiſter's book, it appears, that the following 
order was made at the hearing of the above cauſe : 


« Monday, 19th January, 1721. 

« Upon debate and hearing of the articles and anſwer read, &c. his Lordſhip declared, 
that the plaintiff ſhould give an anſwer by the firſt day of the next term to the Regiſter, 
whether he would conſent to deliver up the ſaid articles, and repay the defendant 
the ſum of 50 J. he had received of him in part of his purchaſe money, on the de- 
fendants delivering back to the plaintiff his deeds and writings, and have his bill 
diſmiſſed without coſts ; and that if the plaintiff ſhould not fignify ſuch conſent to the 
Regiſter by the firſt day of the next term, the bill ſhould fland diſmiſſed with ceſts to be 
taxed : and the plaintiff not having fignified bis conſent to the N purſuant to the 
ſaid order, though the time for ſo doing is lapſed, the plaintiff's bill is bereby diſmiſſed 
” of this court with ceſti to be taxed, Friday, 27th January.” Reg. Lib. A. 1720. 
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1721. 


In CuxflA CANCELLARTæ. 


Caſe 350. Bowaman verſus Reeve. 


_— vc . E defendant's teſtator being ſeiſed of a conſiderable 
Holland, poſſeſſed eſtate in Holland, conſiſting in houſes, goods, mer- 
—_ = chandizes, jewels, and other effects, and being a native of that 
3 — country, and reſiding there, ſends for a notary public to make 


ar in r his will, and, according to the cuſtom of the country, an inſtru- 
ow It mu e 


conſtrued, ſo as ment 1s drawn up in the nature of a will, and executed, where- 
— — by the teſtator gives ſome of the houſes to the miniſter of the 
_ 3 Preſbyterian Meeting there, and others to the miniſter of the 
country. Reformed Church there; and then gives all the reſidue of his 
goods, chattels, plate, jewels, and other effects (which are very 
particularly enumerated) to the defendant, whom he makes 
his univerſal heir and executor, and dies poſſeſſed of a very 
conſiderable perſonal eſtate in England, beſides what he had 


in Helland. 


By the laws of that country there is no diſtinction between 
real and perſonal eſtate, but both are equally liable to the ſa- 
| tisfaction 


In Curia Cancellariæ. 


tisfaction of creditors ; and therefore, after the teſtator's death, 
his creditors in Holland took * poſſeſſion of thoſe houſes ſo 
ſpecifically deviſed as aforeſaid, for the ſatisfaction of their 
debts ; and though there were other conſiderable effects in Hol- 


land, yet the reſiding deviſee and executor would not inter- 


meddle therewith, becauſe by the law of that country, if he 
does, he muſt take upon him the payment of all the teſtator's 
debts, whether they exceed or fall ſhort of his aſſets; but he 
proved the will here in England, and by virtue thereof poſ- 
ſeſſed himſelf of all the teſtator's eſtate and effects here; and 
thereupon the plaintiffs, who were deviſees of the houſes in 
Holland, brought this bill againſt the executor and reſiduary 


legatee, to have a recompence in proportion to the value of the 
ſaid houſes, 


And my Lord Chancellor decreed an account and ſatisſaction 
accordingly ; and though it was urged, that thoſe houſes by the 
law of this country being liable to the payment of debts, and 
therefore the ſpecifie deviſees muſt take them liable thereto, and 
that the teſtator never intended to give them otherwiſe, or to 
give them any other part of his eſtate, and that they muſt take 


them cum onere, yet he held that they ſhould have ſuch account 
and ſatisfaction as aforeſaid, 


And my Lord Chancellor further ſaid, that there was no dif- 
ference between a deviſe of theſe houſes, and a deviſe of a horſe, 
or a term for years here; and that in thoſe caſes, if the cre- 
ditors bring an action, or take out execution upon a judgment 
againſt the executors, and take the horſe, or term for years, in 
execution, which they may do notwithſtanding the ſpecific de- 
viſe thereof, yet moſt certainly the executor, or reſiduary le- 
gatee, ſhall be obliged in equity to make them a recompence; 
for they are to have nothing to their own uſe but the reſidue, 
after the debts and legacies paid, and this re/iduum is chargeable 
with the debts ; though, as to the creditors, they muſt take what 
part they think fit in ſatisfaction of their debts, and the enume- 
rating of particulars in this deviſe of the re/iduum, makes & it no 


more 
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more a ſpecific deviſe, than if he had only ſaid, in general, all the 
reſt of his goods and chattels, or ſuch like words; and there- 
fore this reſduum is liable to the payment of debts, although the 
creditors thought fit to fix on other parts of his eſtate, and 
thereby deprived the ſpecific legatecs of what was intended 


them. 


DK 
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*D E 
Termino S. Hillari, 
1721. 


in Curia CANCELLARIX. 


Downam & al' ver/us Matthews & al. Caſe 351. 


2 Eq. abr. 9, pl. 8. S. C. 1 Wms. 325. 2 Wms. 128. 1 Atk. 228. S. P. 236. S. C. cited. $ Vin. 
abr. 560, pl. 26. Blackſt. Rep. 653. 


HE plaintiffs were clothiers, and had mutual dealings with . a clothier, 


one Biſs, to whom they ſold and delivered ſeveral cloths, — - 6 . 


and Biſs ſet off the money owing to them in dying of cloths. dealings in the 
R N 5 way of their 
Theſe dealings had been carried on for ſeveral years, without trade, which 


5 1 . were carried on 
payment of 'money on either fide ; but the debts on one fide ſeveral years, 
were paid off againſt the debts on the other ſide : Bis was like- without payment 

of money on ei- 


wiſe indebted to the defendants for cloths, and other goods, rher fide. B. 


which he had bought of them; and on ſtating accounts between _ 1 


Biſs and the defendants, he appeared to be indebted to them in others by ſpeci- 


: alties, who as 
the ſum of 300/. and upwards, for which he made them a mort- principal credi- 


0 . 0 c take d- 
gage; and becoming after indebted to them in 200 J. and up- miniftration to 


wards, he did, for ſecuring of that money, enter into a bond, , * 


and confeſſed a judgment to them. Bit died inteſtate, and in- _ —_— the 
action, and or- 


debted likewiſe to ſeveral other perſons by bonds and other ſpe- der an account 
ciakies. The defendants took out adminiſtration as principal 2 
way of diſcount what wae due t him from . 


creditors, 
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creditors, and finding ſeveral ſums as due and owing from the 
plaintiffs, demanded payment thereof: the plaintiffs, on the 

581 other hand, had ſeveral * ſums of money due and owing them 
from the inteſtate, and offered to account with the defendants, 
and pay what ſhould be due on the balance thereof; but in- 
ſiſted to retain what was owing them towards payment of 
what was owing from them to the inteſtate, as they had 
always done in his life-time. Upon this the defendants, be- 
ing both adminiſtrators and creditors by ſpecialty as afore- 
ſaid, thought themſelves entitled to a preference in payment 
before the plaintiffs, who were at moſt but creditors by ſim- 
ple contract; and thereupon the defendants refuſed to diſ- 
count what was due to the plaintiffs from the inteſtate, out of 
what was due from the plaintiffs to the inteſtate, but inſtead 
thereof brought actions at law againſt the plaintiffs for the 
money owing by them to the inteſtate ; and to be relieved againſt 
theſe actions, and that they may be allowed to ſtop their own 
debts out of what was owing by them to the inteſtate, the 
plaintiffs brought this bill; and the only queſtion was, Whether 
the defendants ſhould be obliged to enter into the account ? 


It was argued by the defendants that they ought not ; that 
they were not only adminiſtrators, but alſo creditors, and creditors 
too by ſpecialty, and therefore had a right to recover and retain 
towards payment of their own debts, preferable to the plaintiffs, 
who were only creditors by ſimple contract ; that this was a 
legal advantage they were entitled unto, and that a court of 

A court of equity equity ought not to take it from them; however hard this 
will not deprive might ſeem as againſt the plaintiff, yet the bare hardſhip of it 


one creditor of a 2 ; 
legal advantage could be no ground for relief in a court of equity; that + be- 


1 _ fore the late flatute it was the ſame in the caſe of b nkrupts, 
that the debtors to the bankrupt ſhould be obliged to pay what- 
ſoever they were indebted to him, without the liberty of re- 
taining what he was indebted to them ; and though this is now 
altered, yet the preſent caſe remains as at law, and the defend- 
ants ought not to be deprived of it by a court of equity; and 

582 that to do this would be to invert and alter the * courſ: of ad- 


Þ+ 7. f. cap. 31, and 5. C. 2. cap. 30, reſrecting mutual credit in caſes of 
bankruptcy. 
miniſtration, 
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miniſtration, which allows that debts of a ſuperior nature ſhould 
be paid preferable to debts of an inferior nature, as the plaintiffs 


are. 


But Lord Chancellor faid, that though generally ſtoppage was where foppage 


no payment, and that there were ſome caſes where this could 2 ee 
ry 


not be done, as a man could not ſtop his rent for money owing ment. 
to him, or a bond toward ſatisfaction of a ſimple contract > om 4 N 
debt; yet in cafes of this nature, where it appeared that the 2 Wms. 130. 
mutual dealing between the inteſtate and the plaintiffs were car- 
ried on for ſeveral years in this manner, without payment of 
any money on either ſide, it was a ſtrong preſumptive argu- 
ment of an agreement to this purpoſe, and that without ſuch 
liberty of retaining againſt each other, they would not have 
continued on their dealings; but if it had been inſiſted upon 
by either party, that the other ſhould not be allowed to ſet off 
his debt out of what was owing by him to the other, as they 
could, that this would have ſoon broke off all dealings between 
them; that this was the conſtant uſe among merchants and 
traders, and the only reaſon which induced them to take ſuch 
goods as they wanted of one, rather than another, was, that 
ſuch other perſon in his way ſhould take of them the goods he 
wanted, and to ſet off one againſt the other ; that the Statute of 
Bankrupts, which directed accounts to be taken in ſuch man- 
ner, did it becauſe it was reaſonable to have been ſo before, or 
elſe you muſt ſuppoſe that the parliament made an unreaſonable 
law; that if there was but the leaſt handle for directing ſuch an 
account, it ought to be done, as if, even in caſe of a bond, the 
intereſt had not been paid, but caſt up and allowed in goods, 
that this would entitle them to retain the whole againſt each, as 
the account ſhould come out, that the repreſentatives of each 
party would be in no better condition than the parties them- 
ſelves would have been, in caſe they. had been living, and no 
pretence could have been to let the one go on for the recovery 
of his debt, without allowing * the other to retain his own debt 583 
thereout ; and therefore ſent it to a Maſter to take the account 
cceidingly, and ordered the plaintiffs coſts out of the aſſets. 
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D E 
Termino Paſchæ, 


1733. 


In Curlia CANCELLARIE, 


Caſe 352. Ivy verſus Gilbert. 


April 14. 
2 Eg. abr. 644, c. 16. 2 Wms. 13. S. C. Ant?, 503. 2 Vern. 26. 1 Wms. 418. 2 Wms. 180. 
669, acc. 3 Wms. 1. 1 Atk. 550, é contra, 


Lord Maceleſ- NE Roger Ponzfrey being ſeiſed of the eſtate in queſtion, 
= a marriage which was about 160/7. per ann. in the Weſt of England, 
failure of ue in 1651 makes a ſettlement thereof, on his marriage, to two 


ſettlement, on 
* truſtees, and their heirs, to the uſe of himſelf for life; remain- 
or years is 


created, and der to truſtees during his life, to ſupport contingent remain- 


ſted 1 t fo * . - * . . * 
tees, for raiſing ders 3 remainder to his wife for life, for her jointure; remainder 


a ſum of money to the firſt and other ſons of that marriage, in tail male; re- 
for daughters, ; 


though there is mainder to two other truſtees, for the term of 120 years ; re- 


no particular . n A : 
ad mainder to his Own right heirs. 


for raiſing it; 

and the words of the power are, that the truſtees ſhall raiſe it out of the rents, iſſues, and profits of 
the lands, as well by leaſing or demiſing cf the fame for 21 years, or three lives; yet may the truſ- 
tees, if there be occaſion, by way of anticipation, mortgage the ur or raiſe the money any other way. 


584 * The term of 120 years was declared to be upon truſt, that 
if there ſhould be no iſſue male of that marriage, and one or 
more daughters, then .that the truſtees, by and out of the rents, 
iſſues, and profits of the ſaid premiſſes, as well by leaſing, or by 

demiſing 
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demiſing the ſame for 21 years, or three lives, or for any term 
or number of years determinable on three lives, not exceeding 
120 years, to raiſe and pay for the portions of ſuch daughters, if 
more than one, the ſum of 1 500 J. equally between them; and 


if only one ſuch daughter, then the ſaid ſum of 15007. to ſuch 


only daughter, without limiting any time for the payment 
thereof, and without any proviſo for determining the faid term 
on payment of the money, 


The marriage took effect, and the wife died ſome time after 
without iſſue male, leaving only one daughter. Roger Pomfrey 
lived until 1718 ; but in 1706 he made a voluntary ſettlement 
of the eſtate in queſtion, to the uſe of himſelf for life; re- 
mainder to Hugh Pomfrey, his nephew, for life; remainder to 
truſtees, during the life of his nephew, to preſerve contingent 
remainders, with remainder to the firſt and other ſons of the 
faid nephew, in tail male ſucceſſively ; remainder to the defendant 


John Gilbert, for life, with remainder to truſtees, during his life, 


to ſupport contingent remainders, with remainder to his firſt 
and other ſons in tail male, with ſeveral remainders over, 


Soon after the death of Roger Pomfrey, Joan, his only daugh- 
ter (the truſtees for the term of 120 years being both dead) 


took out letters of adminiſtration to the ſurviving truſtee, and 


then married, and her huſband having occaſion for her portion, 
they applied to Hugh Pomfrey, who had been in poſſeſſion of the 
eſtate about three years, to have the ſame paid ; but he, not 
being able to pay the ſame, joined with her and her huſband in 
a mortgage of the remainder of the term of 120 years to the 
now plaintiff, in conſideration of 15007. by him lent and ad- 
vanced to the huſband, * with a covenant from Hugh Pomfrey 
for payment of the money, 


It appeared in the cauſe, that Hugh Pomfrey had paid the in- 
tereſt of the 1500 J. from the death of Roger, firſt to Jaan her- 
ſelf, and afterwards to the plaintiff, from the time of the mort- 


gage, which was in 1712, to his death, having received the 
O 0 whole 
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whole profits of the eſtate during his life, and having made him 
and one of the defendants his executors ; and on the death of 
Hegh Pemfrey, without iſſue, the defendant Gilbert, as next in 
remainder for life, entered on the eſtate in queſtion; and the 
repreſentatives of Hugh, not having aſſets to pay the 1500 J. 
the plaintiff now brought this bill againſt the repreſentatives of 
Hugh for a diſcovery of aſſets, and againſt the defendant Gilbert, 
that he might redeem or be forecloſed, 


For the plaintiff it was inſiſted, that he was an honeſt credi- 
tor, and having lent his money, his application to this court was 
proper ; that though the clauſe which impowers the truſtees to 
raiſe the portions ſeems imperfect, yet it appears that the truſ- 
tees might mortgage the premiſſes, and that plainly there are 
ſome words wanting, for after a direction to raiſe the 1500 J. 
out of the rents, iſſues, and profits, it follows, as well by de- 
miſmg, leaſing, &c. and there is nothing after it to anſwer, as 
by ſome other way, or at leaſt this ought to be ſuppoſed in this 


manner, Viz. out of the rents, iſſues, and profits as well (as) by 


demiſing, leaſing, &c. and that ſome other parts of the deed 
ſeemed to explain it in this ſenſe ; and that the truſtees, or the 
repreſentative of the ſurvivor of them (which was Joan her- 
ſelf) had good power to mortgage the term for raiſing the mo- 
ney, as it had. been frequently ſettled in this court, that where 
a ſum of money was to be raiſed out of the rents, iſſues, and 
profits of an eſtate, that if the ordinary annual profits would 
not do it, that they might mortgage or ſell the term itſelf ; and 
this * plainly appears to haye been intended for a portion for 
Joan, and, if ſhe had married ſooner, might have been greatly 
inconvenient to her, if ſhe muſt have ſtaid till it could have been 
raiſed out of the annual profits. 


Lord Chancellar. That the natural and primary interpretation 
of theſe words, out of the rents, iſſues, and profits, was out of the 
rents, iſſues, and profits, as they aroſe, and not by way of anti- 
cipation; but becauſe this might be ſometimes greatly incon- 
venient where proviſions were limited to be paid at ſuch a time, 

10 thereforg 


. „ 


In Curia Cancellariæ. 


therefore the court had extended the meaning of the words in 
ſome caſes, and to anſwer ſome particular purpoſes, that they 
ſhould likewiſe comprehend the profits of the term, by way of 
anticipation, as the land, and the profits of the land, were the 
fame thing; and this, he thought, which at firſt was introduced 
to ſerve a particular purpoſe on ſome particular circumſtances, 
came by degrees to be extended to a kind of a general rule; 
but this, he ſaid, was only where a particular time was appointed 
for the raiſing and paying off the money, and it appeared 
plainly, that the ordinary annual profits of the land would not 
be ſufficient to raiſe it within the time; there they had been 
allowed to raiſe it, by way of anticipation of the profits, by way 
of mortgage, but in this caſe there was no particular time ap- 
pointed for the raiſing of this 15007, and therefore no occaſion 
to anticipate the profits of this term for that purpoſe. 


He further obſerved, that here was no power to raiſe the 
1500 J. by way of anticipation of the profits, for more than 21 
years, or three lives, or any number of years determinable upon 
three lives, and not for the whole 120 years; for the limitation 
of demiſing or leaſing for thoſe terms would be idle, and to no 


purpoſe, if they were at liberty on the firſt words, out of the 


rents, iſſues, and profits, to have mortgaged or * ſold the whole 
term, becauſe that included and comprehended all other infe- 
rior ways of raiſing it by demiſe or leaſe, by any leſſer term. 


Then as to the objection, that this was like the caſe of a 
mortgagee, who ſuffers the mortgagor to continue in poſſeſſion, 
and receipt of the rents and profits, that this does not prejudice 
his title, but that he may at any time after, whenever he thinks 
fit, bring his bill to forecloſe, and the rents received by the 
mortgagor in the mean time ſhall not go in part of ſatisfaction, 
even though there were other incumbrances behind it. 


And therefore my Lord was of opinion, and decreed in this 
caſe, that the money being to be raiſed out of the annual pro- 
fits as they aroſe, that the receipt of Hugh Pomfrey, the tenant 
for life, was the receipt of Joan herſelf, as to thoſe in remain- 
| 0 0 2 der; 
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der; and the plaintiff ſtanding in the place of Joan, who 
by taking out adminiſtration to the ſurviving truſtee had the 
legal eſtate of this term, and was alſo C:/uigue Truft of it; 
and the plaintiff, by taking an aſſignment of the term, ſtands 
in her place as to the remainder-man, and conſequently the 
profits, which were received during his life, ſhall go towards 
ſatisfaction of the 1500 J. and what ſhall appear to have 
been unraiſed during his life to be charged on the remain- 
der; though as againſt the repreſentatives of Hugh, by rea- 
ſon of this covenant for payment of the money, the plaintifts 
muſt have an account, and his aſſets, as far as they will ex- 
tend, to be applied towards ſatisfaction; and as to the profits 
received by Hugh, before his joining in this mortgage, his 
afſets, by reaſon of this covenant, which makes it a debt by 
ſpecialty, to be liable to make the defendant ſatisfaction like- 
wiſe, as to thoſe profits; otherwiſe my Lord was of opinion, 
that they ſhould have been applicable to recompenſe tie de- 
fendant with what his eſtate was chargeable with, more by rea- 
fon of Hugh's * applying thoſe profits to his own uſe, as a debt 
by ſimple contract ; but the covenant with the plaintiff makes 
it a debt by ſpecialty, which muſt take place, and decreed ac- 


cordingly : though he agreed, that where a ſum of money was 


to be raiſed out of the rents and profits, and paid at a certain 
time, that they may be raiſed by way of mortgage on thoſe 
words, which was {til} but out of the profits, though by way 
of anticipation of them ; and that where lands were charged 


with debts or legacics, and then deviſed to one for life, with 
remainder over, that each eſtate ſhould only bear its own bur- 


then, and not the whole profits be applied as they aroſe, which 
would defeat the particular eſtate; and till ſuch mortgage or 
ſale, it was ſufficient for the tenant for life to keep down the 
intereſt, but not in the principal caſe, where, from the nature 
of it, the 1 500 J. was to be raiſed out of the profits, as they 
are, and the tenant for life ſhould not be at liberty to throw 


the whole burthen upon thoſe in remainder ; but decreed: 
likewiſe, that what might have been by letting of leaſes, ac- 


4 cording. 


h. 
be 


T 
Parl. 
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cording to the power, by way of fine, if Hugh had apprehended 
his eſtate chargeable with this money, and ſo had taken the 
benefit of making ſuch leaſes, that they ſhould be accounted for 
by the remainder-man, the defendant +. 


Beech verſus Crull. - Caſe 353. 
April ag. 
HE plaintiff bought 500. third ſubſcription of the de- Lord Chancellor 
g on Demurrers. 
fendant, at 205 per cent. premium, for which he paid in 2 
ready money 1525 J. and the defendant at the fame time gave 8. P. ; 
Tat ©» . . : ; | Caſe of a plain- 
the plaintiff a bond to deliver him 4001. in the ſaid third ſub- tiff claiming un- 
ſcription, when the receipts ſhould be delivered out of the ſame 1 * 


5 5 . . . 511 upon the con- 
by the company ; and no receipts being delivered out, this bill A uQtion of it, 


was brought to have the money refunded, the plaintiff by his bill that he has no 
offering to deliver up the bond: the “ defendant demurred to — Tn 
the plaintiff's bill for want of equity, and, by way of anſwer, 589 
offered to transfer to him the ſtock given by the company for the 

5007. paid in upon the ſubſcription, and the demurrer was 


allowed. 


My Lord Chancellor faid, the plaintiff's equity was, that he 
was now to pay but 209 per cent. for this ſubſcription, and com- 
plains that he had not the receipt delivered out, which would 
have obliged him to pay 1000/7. per cent. and faid, there was no 
colour in the world to demand back his money, but he muſt 
take back the ſtock given by the Company in lieu of it, as he 
agreed to ſtand in the ſeller's place, and would have been glad 
to do ſo, if it had proved an advantageous bargain; ſo muſt he 
too now, that it comes out to be otherwiſe ; but ſaid, that the 
plaintiff might proceed at law if he thought fit, upon his bond, \ 
and make the beſt of it there. 


+ This decree was appealed from to the Houſe of Lords, and affirmed. 2 Brown's 
Parl. Caſes, 468. 
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Caſe 354. * Dawes ver/us Ferrars, 


2 Eq. Caſes abr. 331, pl. 6. 2 Wms. 1. S. C. 

Eodem Die. - : 7 
8 Man by his will deviſes his eſtate to his wife for life; 
his wife for liſe; remainder to the defendant, who was his grand-daughter 
remainder to his 


8 and heir at law, for life; remainder to his own heirs males; 
ho was heir at 0 0 . . . 5 

law, for life ; re- and the plaintiff, as heir male, brought this bill againſt the de- 
— . fendant, for an injunction to ſtay waſte: the defendant de- 


bexo, al- inti l 
- — — murred, for that the plaintiff had no title, being only male, but 


next heir male, not heir, the defendant herſelf being the teſtator's heir, and 
— jag therefore the plaintiff could not take by purchaſe, according to 
— wag Co. Lit, 19, and ſeveral other books; and this differs from 
parts of the de- Brotun and Barkham's caſe in this court, for there the limitation 
5g wi vente! was to the heirs male of the grandfather, ſo was, quaſi, an eſtate 
Ante, 442+ 461+ tail in the grandfather, but here it is of a fee ſimple, which none 


Vern. 7294 iption in hi 
erde 729. can take, who has not both parts of the deſcription in him, 


590 * Lord Chancellor ſaid, this had been ſettled in all the courts of 
Weſtminſter-FHall, and therefore it was dangerous now to ſhake 
it, though he thought Shelly's caſe not agreeable to reaſon; 
and Anderſon, who reports the ſame caſe, ſays, the judges gave 
no reaſon at all for their opinions, though Lord Cate had made 
ſo long a report of their arguments; but however weak it was 
at firſt, the law has been taken accordingly ever fince, and it 
is dangerous to remove ancient land-marks ; and faid, it was 
no matter what the law was, ſo it be known; and ſaid, why do 
not you bring your action of waſte, and aſcertain the will at 
law? So the demurrer was allowed, 


DL 
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*DE | $91 
Termino S. Trinitatis, 


1722. 


In CU RIA CANCELLARIX. 


Lady Whetſtone and Sainſbury. Cafe 355. 


Fely 10. 
2 Wms. 146. S. C. and S. P. and the ſequel of it upon a rehearing, Antè, 568. 572. S. P.— Ante, 


108, e contra. 


N the marriage of the defendant's father, the eſtate in At Lord Chan. 
queſtion was ſettled on the father for life; remainder to lor s on Pleas 


and Demurrerss 


the firſt and other ſons of the marriage ſucceſſively, in tail male; Huſband and 


. * ih „b * 
with other remainders over. The defendant Was the eldeſt ſon of — 


that marriage, and there were ſeven or eight other children; — — 
. He; remainger 
after the birth of all thoſe children, the father and mother hav- their firſt and 


: . other ſons of the 
ing occaſion for about 300 J. make a mortgage of this eſtate, — 


f 7 d fine, come ceo, ſively, in tail 
which was done by way of leaſe and releaſe, an g io 
&c. ; this mortgage money, by the addition of other monies birth of their 


. , 4 eldeſt fon, and 
lent, and intereſt from time to time, increaſed, till at laſt |. 111 = 


I 1 * 14:4} they, by leaſe and 
it came to 700/, and then it was aſſigned to the plaintiff, — on _ 


and another leaſe and releaſe, and fine, were levied and mortgage the 
lands ; this is # 


executed by the huſband and wife, for the making good of forſeiture, and 
the mortgages 


this aſſignment: the huſband died, and this bill was brought muſt loſe his 
againſt the widow and eldeſt ſon, that they might redeem, wonez. 
or be forecloſed, the mortgage money being near the yalue 
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of the eſtate, and to be relieved againſt the forfeiture. The 

| defendant, the ſon, * pleaded the marriage-ſettlement of his 
892 f 

| father and mother, whereby they were but tenants for life, and 


inſiſted on the forfeiture, 


My Lord Chancellor allowed the plea, and ſaid, this was a 
contrivance to deſtroy the ſettlement, and diſinherit the fon ; and 
faid, he had declared his opinion before, in caſes of this nature, 
that there could be no relief, particularly in the caſe of Sir 

Ante, 572. Harry Peachy and Duke of Somerſet; ſo the plaintiff loſt her 
whole money. 


Caſe 356. Chancey ver/us May. 

® Eq abr. 166. 7. Gilb. 230. 2 Vezey, 312. 313. 3 Atk. 572. Brown's Rep. 101. 8 P. 
Part of the pro- HIS was a bill brought by the preſent treaſurer and 
— — manager of the Temple Mills braſs-works, in behalf of 


bring ſome themſelves, and all other proprietors and partners in the firſt 
others of them 


— undertaking, except the defendants, who were the late treaſurers 

1 t maki . . 

— — managers, being about 13 in number, and was to call them 
ties, eſpecial- eat: 

y if they fue on to an account for ſeveral miſapplications, miſmanagements, and 


behalf of them embezzlements of the copartnerſhip in the late South- Sea times, 

ſelves and all the : 

reſt. to the value of 50,0007. and upwards ; the copartnerſhip con- 
ſiſted originally but of 18 ſhares, but thoſe 18 ſhares, in the 


year 1720, were ſplit and divided into 800. 


The defendants demurred, for that all the reſt of the pro- 
prietors were not made parties, and ſo every one had the fame 
right to call them to an account, and then they might be ha- 
raſſed and perplexed with multiplicity of ſuits ; but the demurrer 
was diſallowed, 


J, Becauſe it was in behalf of themſelves, and all others the 
proprietors of the ſame undertaking, except the defendants, and 
ſo all the reſt were in effect parties. 


+ 24h), Becauſe it would be impracticable to make them all 
parties by name, and there would be continual abatements by 


7 Vid. 2 Atk. 144+ and Bunbury, 221. 


\ death 


deat] 
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death and otherwiſe, and no coming at juſtice, if all were to be 
made parties. 


593 
* Mentney verſus Petty. Caſe 357. 


June 28. 


1 Vern. 335. 2 Vezey, 215. S. C. cited, 1 Wms. 25. 41. 695. 1 Vezey, 333. 2 Atk. 118. 
Coke's Inſt, Harg. ed. 23 b. 24 a. 1 Dornat, 661. 


HIS was a caſe wherein the Maſter of the Rolls had * 


taken time to conſider, and give judgment, in relation between the * 

. . . . £ and canon 1aw. 

to the diſtribution of an inteſtate's eſtate; and he ſaid, the rule in the computa- 
to be obſerved in theſe caſes was to be taken from the civil law, — 


and not from the canon law, between which there was a wide © the former to 
be the rule in the 


difference in the computation of the degrees of proximity; for conſtruQtion of 
the canon law, prohibiting marriage between relations till after Rn 
the fourth degree, that they might exclude as many as poſſible 
from the liberty of marriage within thoſe degrees, without a diſ- 
penſation, reckon all in the direct aſcending or deſcending line, Blackſtone's _ 
and thoſe in the collateral line correſponding with them to be OS 
but one degree ; as for inſtance, father or mother, uncle or aunt, _ 1 
make but one degree; ſo grandfather or grandmother, great 
uncle or great aunt, make but two degrees; but by the civil 
law, the father or mother make one degree, the grandfather or 
grandmother two degrees, and the uncle and aunt three de- 
grees ; ſo that the grandfather or grandmother, in the diſtribu- 
tion of an inteſtate's eſtate, ſhall be preferred before the uncle 
or aunt, as being nearer of kin, within the rules of computation, 
or the law of proximity, by the civil law; and ſo it was decreed 
by my Lord Chancellor Cooper, in the caſe of Duppa, for the 
grandmother, againſt the uncle or aunt; but if you go one de- 
gree further, and reckon to the great grandfather or grand- 
mother, they are in equal degree with the uncle or aunt, as 
they are in the third degree in direct lines with the uncle or 
aunt, who are in the third degree in the collateral line; for you 
muſt reckon through the grandfather or grandmother to come 
to the uncle or aunt, and then they are in juſt the fame de- 

gree 
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gree of remove from the nephew or niece in & the collateral 
line, as the great grandfather or great grandmother are in the 
direct aſcending line, and conſequently being in equal degree of 
kindred, by the rules of computation of the civil law, are equally 
entitled to the diſtributive ſhares with the uncle or aunt. 


And he ſaid, that the Statute of Diſtributions was penned by 

a civilian, and, except in ſome few particular inſtances men- 

tioned in the ſtatute, is to be governed and conſtrued by the 

Vid. Blacks, rules of the civil law; and his Honour cited the caſe of Carter 
Com. vol. ii. and Crawley, at the end of Raym. Rep. and ſeveral books of the 


515 to 520. 


594 


preſsly taken notice of and explained. 


Caſe 358. Kemps. ver/us Kelſey. 
Juby 18. 
Ante, 325+ 
A man, who HE defendant's teſtator was a freeman of Londen, and 


9 — had ſeveral children; the plaintiff married one of his 


daughter with= daughters without his conſent ; but ſome time after the mar- 
out his conſent, 


Joins with his riage, the father agreed to give the plaintiff 100 J. provided he 
ife i leaſe i i 
to the father, in Would releaſe whatever cuſtomary ſhare he might be entitled to 


. f * » 
coy ape" Pr] or of the father's perſonal eſtate after his death; and it was proved 


their right to his in the cauſe, the father ſaid he would not leave the plaintiff the 


Rabe dis death? leſs for it, and that it was what he himſelf had done upon his 
ef own marriage; accordingly the defendant and his wife acknow- 
cuſtomary ſhare. Iedged the receipt of this 100/, and the huſband's covenant, 
that he does and will accept it in full of whatever cuſtomary 
ſhare he may be entitled to, in right of his wife, out of the 


father's perſonal eſtate. 


The father after made his will, and having only two daugh- 
ters, the plaintiff, and one other married to the defendant, he 
deviſes 400 J. to the defendants, to be put out at intereſt for the 
benefit of the plaintiff's wife for life, and after her death gives 

395 this goo/. ® to the defendant; it was computed that the plain- 
uſt 's 


civil law, where this manner of computing the degrees is ex- 
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tiff's orphanage ſhare would have amounted to 4001, or there- 
abouts. | 
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And this bill was now brought to have an account of the teſta- 
tor's perſonal eſtate, and to be let into their ſhare of the orphanage N 
part, notwithſtanding the ſaid releaſe and covenant. For the plain- 
tiffs it was inſiſted, that there was a great deal of difference be- 
tween this caſe, and a woman's contracting before her marriage 
with a freeman as to her cuſtomary ſhare; that ſhe was at liberty I! 
whether ſhe would marry or not, and therefore, whatever con- 4 
tract ſhe made before marriage to exclude herſelf of any part 4 
of his perſonal eſtate ought to be binding, and was always 
looked upon as a compounding for her cuſtomary ſhare ; but a 
child was a child, whether ſhe would or not ; that it was not a 
matter of her own choice; and therefore an act of this kind 
was to be looked upon as proceeding from the awe and influ-l 
ence of a parent, and ought to be no farther binding than it was 
juſt; and if it were otherwiſe, ſhe might for 100/. or a leſſer 
ſum, be excluded from five or ten times as much, or perhaps a 
great deal more. 


2 


= + 2 


— 
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That this was in the nature of a releaſe of a poſſibility of Seer Uh g 39 IT # 
what the father would die worth, which could not then be A 


known, or he might lay out his whole perſonal eſtate in land, and Y 
then there would be nothing for the cuſtom to operate upon ; and BK 
therefore this releaſe of a poſſibility, in the caſe of a child to its , . J 
parent, ought not to be concluſive, eſpecially as ſhe was under 4 K 
coverture, and the huſband, in regard to his wife, was under þ 
the ſame awe and influence, 


But notwithſtanding theſe reaſons, my Lord Chancellor was 
clear of opinion, that the plaintiffs had no pretence in the 
world for this bill; that this releaſe being executed only by the 
huſband and wife, there * was nothing under the father's hand, 596 
whereby the certainty of this proviſion for them appeared in 


writing, and then by the cuſtom they were expreſsly barred to 
make any demand of more, 


That 
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1 Wms. 710. 
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That if the plaintiffs, who are the very perſons who gave this 
releaſe, ſhould be let in to ſet it aſide, it would be a direct fraud 
on the father, for he was not obliged to give them a groat; and 
when he becomes fo far reconciled as to give them this 100], 
upon conſenting to give this releaſe, and the huſband cove. 
nants to accept it in full of his wife's cuſtomary ſhare, that if 
they ſhould now be admitted to ſet all this aſide, it would be a 
direct fraud on the father, who, if it had not been for this re- 
leaſe, might have laid out his perſonal eſtate in the purchaſe of 
land, and thereby have prevented entirely the plaintiffs from the 
leaſt pretence of any further ſhare ; and that, perhaps, the rea- 
ſon of his not doing of it, might be in confidence of the plain- 
tiffs being barred from demanding any more. 


That this zittle-tatile of his not leaving them leſs, was of no 
conſequence, when he was not obliged to have given them 
any thing. 


And he faid, this cuſtom of the city of London was the re- 
mains of the old common law, that a man could not give away 
any part of his eſtate without the conſent of his children, and is 
ſo taken notice of in Bracton; but it being found extremely in- 
conyenient and hard, it was by the tacit conſent of the whole 
nation abrogated and grown into diſuſe, for what law has been 
ever made to repeal it? But in the city of London, where the 
mayor and alderman had the care of orphans, they, by that ſole 
authority and power, have preſerved this part of the common 
law in London, which is diſuſed and diſapproved every where 
elſe. 


* And he ſaid, this differed from the caſe of Frederick and 
Frederick, where the father had expreſsly covenanted to make 
himſelf a freeman of London, which was intended to let in the 
children of that marriage into the cuſtomary ſhare, as a provi- 
ſion for them; and he, though frequently applied to for that pur- 
poſe, refuſed to do it, which turned the fraud on his ſide; and 
ſo the bill was diſmiſſed, fave only, that the defendants were to 
give ſecurity to anſwer the intereſt of the 400/, during the 
plaintiff's wife's life, 
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Anonymous. Caſe 359. 
Eodem Die. 


5 x In court Lord 
NE ſeiſed of an eſtate of 600. per ann. deviſed 3001, Chancellor. 
per ann. of it to an infant, whoſe father was his heir — 
at law; and the other 3007, per ann. he deviſed to the father, per ann. deviſes 
. . . . , ; 300. per ann. 
for his care and pains in looking after the ſon's eſtate till he do an infant, 
ſhould come to the age of 21 years: the father died, leaving his 3 


ſon an infant of ſix years of age; but by his will deviſed this my — 
300 J. per ann. to the defendant his wife, and deſired her to deviſes to the 
ſave what ſhe could out of it as a portion for his daughter, and — — 


appointed her guardian of his ſon, and the only queſtion was, =_ = 31 


Whether the wife was to have the 300. a year till the ſon ſhould come to 
. the age of 21: 

came to the age of 21 years, or whether this was ſuch a perſonal che father dies, 
truſt in the father as died with him ? —— 
having by will deviſed this 300 J. to his wife, and defired her to ſave what ſhe could out of it for 
a portion for his daughter, and appointed her guardian of his ſon ; this 300 J. per ann. does not deter - 
mine by the father's death, but the wife ſhall have it till the ſon arrives to the age of 21+ 

Lord Chancellor was clear of opinion, that the father, being 
guardian by nature, would have been bound to have taken care 
of his fon, and of his eſtate, though he had not been fo ap- 
pointed, and that he being ſo appointed, was the only perſon 
that could extend his care as a guardian after his own death 
that he had by law a potber to appoint a guardian over his chil- 
dren, ' and though he was now dead, yet he till, by the guardian 598 
which he had appointed, took care of his ſen; and therefore this 
Zool. per ann. being given him till his ſon ſhould attain the age 
of 21 years, did not determine by his death, but was an abſolute 
intereſt in him for that time, which he might diſpoſe of as he thought 
fit ; and that it could not determine neither by his wife's death, 
unleſs in caſe of any determination thereof for want of care of 
the ſon, or of his eſtate, which when that happened to be the 


caſe, the ſon might complain, 


N A TABLE 


OF THE 


PRINCIPAL MATTERS 


CONTAINED IN THE FOREGOING 


C A 


Abatement, 


F the Attorney General of the 
Dutchy Court exhibits an informa- 
tion in behalf of part-owner of coal- 
mines, the relator's death abates the 
ſuit Page 13 
After a decree to account, and abate- 
ment of the ſuit by the defendant's 
death, his repreſentative may revive 


197 


Account and Diſcount; 


Where on a bill to call a truſtee to ac- 
count, he by anſwer ſabmits readily 
to it, though found in debt, ſhall pay 
intereſt for the balance only from the 
tune of the account liquidated, and 


8 


E 


no coſts; /ecis, if he controverts the 
account, there, if found in arrear, ſhall 
pay intereſt and coſt Page 254 
A receiver to the guardian of an infant, 
who has his account allowed him by 
the guardian, ſhall not be obliged to 
account over again to the infant when 
he comes of age 535 
A, a clothier, and B. a dyer, had mu- 
tual dealing in the way of their trade, 
which were carried on for ſeveral 
years without payment of money on 
either ſide, B. dies inteſtate, and in- 
debted to others by ſpecialties, who 
as principal creditors take out admi- 
niſtration to him, and ſue 4. at law, 
Equity will enjoin the action, and or- 
der an account; and that A. ſhall be 
allowed by way of diſcount what was 
due to him from . 580 
Admi⸗ 


A TABLE of the Principal Matters. 


Adminifrator, Vide Erecu: | 


Advowſon and Avoidance, 


Decree againſt a mortgagee in poſſeſſion 
to redeem; but before the account 
taken, a church becoming void, mort- 
gagee preſents ; yet on petition order- 
ed to revoke his preſentation Page 71 
A. mortgages a manor (to which an ad- 
vowlon was appendant) in fee to B. 
and then 4. preſents C. by ſimony ; 
and C. being for that reaſon refuſed 
by the biſhop, 4. preſents D. who is 
admitted, &: but afrer reſigns, and 
is again preſented by 4. and B.; the 
relator, having got an aſſignment of 
the king's title for the ſimony, brings 
his quare impedit, and a bill in this 
court, that the mortgage may not be 
ſet up nor given in evidence againſt 
him at law, and decrecd accordingly 
214 


Aﬀidavit, 


A peereſs ordered to produce deeds con- 
feſſed in her anſwer, on honour only, 
not on oath 92 

When a bill is exhibited for a general 
diſcovery of deeds, not neceſſary for 
the plaintiff to annex the uſual affida- 
vit, that he has them not in his cuſ- 
tody 


Agreements, 


Equity will not relieve againſt the terms 
of an agreement, though it may ſeem 
in nature of a penalty 102 

A court of equity will not decree a ſpe- 

. cific execution of articles, where they 
appear to be unreaſonable, or founded 
on fraud | 538 

A. articles with B. for the purchaſe of 
an eſtate of 180 J. per ann, for which 
he was to give 35 years purchaſe, 


and pays 50 J. in part; but diſcover- 


536 


ing that 3o/. per ann. of the lands 
were copyhold, refuſed to go on: on a 
bill by B. equity will not decree a 
ſpecific execution of this agreement, 


being unequitable, but will order the 


507. to be paid back Page 575 

Uoluntary Agreements, Vide 

Fraud, Debts, Creditor and 
Debtor, 


A. makes a voluntary ſettlement on . 
who after agrees to deliver it up with- 
out conſideration ; this agreement ſhall 


bind in equity, for a voluntary ſet- 


tlement may be ſurrendered volun- 
tarily 69 
A huſband, who had made no proviſion 
for his wite, agrees that her fortune, 
which was in truſtees hands, ſhould 
be laid out in a purchaſe of lands; 
this agreement, though after marri- 
age, not to be — as volun- 
tary, ſo as to be ſet aſide in favour of 
2 creditor of the huſband 22 


Agreements within the Sta⸗ 
tute of Frauds and Per⸗ 
juries. 


Sealing not neceſſary to bring an agree- 
ment out of the Statute of Frauds 16 

If, on a bill brought ro have execution 
-of a parol agreement, the defendant 
by anſwer confeſſes the agreement, 
without inſiſting on the Statute of 
Frauds, &c, the court will decree an 
execution, becauſe no danger of per- 
jury 208, 37 

On a marriage treaty, the intended Bult 
band and young lady's father went 
to a counſellor's chambers, to have, in 
conſideration of the portion the father 
propoſed to give, a ſettlement drawn 
minutes of the agreement were taken 
down in writing by the counſel, and 


gown by him to his clerk, to be 


rawn up in form : the next day the 
father dies, and the day following 
the marriage was ſolemnized. This 
agreement, 


A TABLE of the Principal Matters, 


agreement, notwithſtanding theſe pre- 
ations, held to be within the Statute 

of Frauds and Perjuries Page 402 
An agreement, though not in writing, 
being executed on one part, and an 
enjoyment accordingly, equity won't 
deſtroy it re 519 
A. agrees with B. a broker for 5000 /. 
South-Sea ſtock ; the broker accord- 
ing to uſage made an entry of this 
agreement in his pocket-book, it be- 
ing no otherwiſe reduced into writing, 

15 within the Statute of Frauds 533 
In pleading the Statute of Frands it 
is neceſſary to ſay, that the agree- 
ment was not reduced into writing 


A. agrees with B. for the chil] 01 
nine houſes which were in mortgage 
to 7. S. and pays him a guinea in 
earneſt ; B. writes a note to 7. . 
and defires him to deliver up the writ- 
ings, he having diſpoſed of them, 
which J. S. refuſed, unleſs all the 
mortgage money was paid him down, 
and aſterwards purchaſes them him- 
ſelf; on a bill brought by A. for a 
ſpecifick execution of the agreement, 
it was held that neither the guinea 
paid down, nor the note, (which was 
only an evidence of aſſent, but did 
not aſcertain the terms of the agree- 
ment) were ſufficient to take it out 
of the Statute of Frauds and Perju- 
ries 560 


Anſwer, Vide Proceedings, 
Appeal, 


Upon an appeal from the Rolls, or to the 
Houſe of Lords, no new matter to be 
inſiſted upon 295, 496 


Apportionment. Vide Average, 


Armp. 


If the colonel of the army makes an 
aſſignment of the off-reckonings of 


any year for the clothing of that year, 
and has before anticipated theſe off- 
reckonings of that year, for the eloth - 
ing of the foregoing year, he ſhall be 
anſwerable in his own perſon, if the 
agreement be fo worded as to charge 
him, and that the off- reckonings of 
the following year are ſo far diverted 
by altering the eſtabliſhment of the 
regiment, as not to be applicable to 
make good theſe payments Page 143 


"I W- 


Arbitrators; Vide Award, 
Aﬀets, Vide Executors, 


Tenant in tail ſuffers a recovery to let 
in a mortgage of 500 years, and then 
limits the eſtate to the old uſes, and 
by will deviſes all his lands for pay- 
ment of debts, the equity of redemp- 
tion of the mortgage held aſſets to 
ſatisfy creditors 

A. indebted to B. 300 J. in conſidera- 
tion of a ſettlement on him by 4. 
after his death gives bond to C. in 
truſt for 4. to pay 500 J. as 4. ſhould 
by his will direct; A. direQs the 5000. 
to be paid to C. and makes him exe- 
cutor ; on his ſuing this bond, and a 
bill brought by B. this 500 J. held 
aſſets in B.'s hands to pay what was 

| due to him ; 

Where lands are deviſed to executors 
to be ſold for payment of dedts, the 
money becomes legal aſſets, and debts 
ſhall be paid in a courſe of adminiſ- 
tration 127, 136 

A. on his marriage creates a term in 
truſt to raiſe 6000 l. of which 3000 J. 
was for his * children, and the 
other 3000 J. as he ſhould appoint; 
after, he appoints the 3000 J. as a 
collateral ſecurity to J. S. and by will 
deviſes it, and the other 3000 J. to his 
daughter, yet held that it ſhould be 
aſſets to ſatisfy a bond creditor 233 


Aſſignment and Allignee, | 


One being in an undue manner drawn 


In 


P p 


4 TABLE of the Principal Matters, 


in to execute a conveyance of his 
eſtate, after makes his will, and 
thereby deviſes all his land to be 
ſold for payment of his debts, his 
creditors may ſet aſide the convey- 
ance, having a right in nature of an 
equity of redemption, as the teſtator 


himſelf had, though urged that it was | 


in nature of a cho/e in action, and not 
aſſignable Page 142 
Aſſignee of a perſonal contract for li- 
berty of bringing water to the city of 
London, chargeable in equity with the. 
covenants in the original leaſe or 
contract, as an equitable aſſignee upon 
an equitable privity of eſtate, like the 
aſſignee of a bond 156 


Attorney and Solicitor, Vide 
Scrivener, 


Aberage and Contribution, 


What proportion tenant for life ſhall 
bear of incumbrances on the eſtate 
21 

An eſtate in mortgage ſettled on 4. for 
life, remainder to B. in fee, tenant 
for life ſhall bear two fifths of the 
principal and intereſt, and the remain- 
der-man three fifths 44 
A creditor who obtains judgment after 
the debtor has made a conveyance of 
his eſtate for payment of his debts, 
ſhall be paid only in average 310 
A freeman of London, having ifſue two 
daughters, deviſes 6000 J. apiece to 
them, and makes his wife executrix; 
by an eſtimate it appeared that his 
perſonal eſtate at his death was 
18000 J. to 6000 J. of which, the wi- 
dow being entitled, 4. her ſecond 
huſband, in conſideration thereof, ſet- 
tled a jointure of 600 J. per ann. Afﬀ- 
terwards a loſs of 12000 J. befel the 
freeman's eitate, and though the wife 
was dead, and it was urged that the 


ſecond huſband was a purchaſer of 


her fortune, yet decreed, that the 


daughters ſhould have a proportion- | 


able recompence out of the 6000 J. 
Page 431 


Authority, Vide Power, 


One being indebted to B. makes a let- 
ter of attorney to him, to receive all 
ſuch wages, as ſhall after become due 
to him, then goes to ſea and dies ; 
this authority is determined fo, that 
he cannot compel an account of wages, 
if any due, at making the letter of 
attorney, much leſs of what after be- 
came due; but the adminiſtrator muſt 
pay according to the courſe of law 

125 


Award. 


One of the parties to an, award, made 
on a ſubmiſſion in court, purſuant to 
the late act of parliament, dies before 
the money paid, no Sc. Fa. can iſſue 
againſt his heir or executor, to inforce 
payment, for the award, though eſta- 
bliſhed by the court, is not in nature 
of a judgment or decree to be proſe- 
cuted, but in nature of a contempt, 
which dies with the perſon, and ſo 
held all the judges 223 


Bankrupt, 


Puts out 1000 /. at intereſt to the 
* Eaft India Company, and takes 
bond for it in the name of J. S. his 
wite's relation. A. becomes a bank- 
rupt, J. S. is ſummoned before the 
commiſſioners ; before examination, 
he tells the Eat India Company, that 
the money was not his, but that they 
ſhould pay it tothe perſon that brought 
the bond; A4.'s wife brings the bond, 
and has the money paid here ; equity 
will not reheve againſt it 18 
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Baron and Feme, Vide Para- 
phernalia. 


Where the huſband may be plaintiff 
againſt the wife in equity Page 24 
The wife's portion, though out on bond 
or mortgage which by law ſurvives 
to her, ſhall yet in equity be ſubject 
to the huſband's bond debts, to eaſe 
the heir, where a ſettlement is made 
on the wife; for that makes the huſ- 
band a purchaſer of her fortune, and 
it ſnall go to his executors; but if the 
ſettlement were only in conſideration 
of part of the fortune, then the re- 
maining part out on bond ſhall ſur- 
vive to the wife, unleſs there were an 
expreſs agreement, that the huſband 
ſhould have it 63 
A feme covert being drawn in by fraud 
to enter into articles, for upplying 
the defect of a ſurrender of copyhold 
lands, theſe articles not allowed to be 
carried into execution 76 
Probate of a feme covert's will, (who has 
power given her by the huſband to 
make one) good pro teſtes 84 
Divorce a m:n/a & thoro, if it continued 
during the coverture, equity will not 
aſſiſt the wife in recovering her dower, 
but will leave her to the law; neither 
will the Spiritual Court grant her ad- 
miniſtration, nor Chancery decree her 

a diſtributive ſhare 111 
A feme covert being entitled to 400 J. 
on a mortgage in fee, huſband arti- 
cles to lay out this money on a pur- 
chaſe of lands, to be ſettled as a pro- 
viſion for him and his wife, and their 
Tue ; the wife dies without iſſue, the 
-huſband takes adminiſtration to her, 
and by will deviſes this money to the 
plaintiffs before payment of it, and 
dies; on a bill brought againſt the 
adminiſtrator de bonis non, &. of the 
wife, held there would be no relief, 
the law being with the defendants : 
this money belonged to the adminiſ- 
trator 4% bonis non, &c. of tlie wife, 


A. purchaſes a copyhold in his own, his 


and is diſtributable amongſt her next 
of kin Page 118 


Where a wife may be proceeded againſt 


without her huſband, he not being 
amenable by the proceſs of the court 
328 


wife and daughter's names, and after- 
wards ſurrenders it for ſecuring a debt 
to F. S. F. S. not entitled to any 
part of the lands, it being an ad- 
vancement for the wife and daughter, 
and the huſband and wife taking one 
part thereof by intireties I 


A man before marriage gives bond to 


the woman, to leave her 1000 J. if ſhe 
ſurvives him, and then marries her, 
and dies inteſtate, and his eſtate both 
free and copyhold, being all in mort- 
gage, ſhe takes our adminiſtration, 
and on a bill againſt the heir and 
mortgagee, was let into a redemption 
of the whole, though the bond was 
releaſed and gone at law by the in- 
termarriage, and though the copyhold 
not affected by the bond, it being in 
nature of a marriage agreement 237 


A teme covert, who makes profit of a 


real or perſonal eſtate, fettled to her 
ſeparate uſe, may diſpoſe of ſuch pro- 
fit as ſhe pleaſes 255 


Term raiſed to pay 200 J. per ann. pin- 


money to the wife, with covenants 
from the huſband for payment of it ; 
a year's arrear at the huſband's death 
held ſuch a debt, as ſhould be charged 
on his truſt eſtate, ſettled for payment 
of his debts 26 


A feme covert, who has pin-money or a 


ſettled maintenance ſettled on her, 
may by writing in nature of a will, 
diſpoſe of what the ſaves out of it, 
and ſuch diſpoſition ſha!l bind the huſ- 
band 


A woman having 1200/7, in poſſeſſion, 


and 1200/7. in the chamber of London, 
on her marriage, the huſband's fa. 
ther, in conſideration of this fortune, 
ſettles 2407. per ann. jointure on her; 
the huſband dies, and the wife admi- 
niſters to him, and the repreſentatives 
of the huſband's farher Veins a bill 
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for the 1200/. in the chamber of 
London, the father being, as alledged, 
a purchaſer of it by the ſettlement : 
bill diſmiſſed, the huſband having 
done nothing to alter the property in 
his life | | Page 209 
Feme inberitrix, raiſes a term for 1000 
years in truſt for the huſband for life, 
then for their children, if an, their 
executors and adminiſtrators ; and if 
the wife ſurvives, in truſt for-her, her 
executors and adminiſtrators ; the huſ- 
band dies without iflue, the wife mar- 
ries a ſecond huſband and dies, the 
huſband takes out adminiſtration to 
her, yet decreed, that the term ſhould 
attend the inheritance 252 
An executrix or adminiſtratrix waſtes the 
erſonal eſtate, and then marries and 
dies ; the huſband ſhall be chargeable 
in equity to anſwer it in nature of a 
debt, ſo far as any fortune of his 
wife's comes to his hands will extend, 


and then the principal fum to  fuch 
daughter or daughters; but in caſe there 
ſpall be no daughter, then to the ſurvi- 
vor of the huſband or wife. A. mar- 
ried the daughter, and in conſidera- 
tion of this 600/. made a ſettlement 
on her ; the daughter died in the hfe- 
time of the father and mother, and 
ſoon after the mother died without 
iſſue, the huſband entitled to it as her 
adminiſtrator Page 489 
A wife can't, either by herſelf, or her 
Prochein Amy, bring a Homine Reple- 
giando againſt her huſband 492 
Though tradeſmen who truſt a married 
woman with neceſſaries ſuitable to the 
degree and quality of the huſband, 
ſhall recover of the huſband ; yet if 
any perſon lends her money, which is. 
actually laid out in neceſſaries, they 
can't ſue the huſband, but equity will 
| ſuffer ſuch perſons to ſtand in the place 
of thoſe, of whom ſuch neceflaries 


unleſs he had made a ſettlement on] were bought 502 
her adequate to that fortune, with- 
out notice of the debts or devaſtavits 

225 Alimony and Separate Maintenance. 


Where the wife's portion charged by 
will on certain lands, purſuant to a 
power in a ſettlement, ſhall go to the 
adminiſtrator of the huſband, and not 
to the adminiſtrator of the wife, 
though the huſband and wife are 
both dead, and the portion not raiſed 

312 

Where the wife's fortune, though the 
huſband made no ſettlement on her, 
Mall go to the creditors and repreſen- 
tatives of the huſband, and not to the 
repreſentatives of the wife 412 

Huſband and wife having iſſue one 
daughter, join in a conveyance of the 
wife's land, and agree that 600 J. part 


of che purchaſe-money, ſhould be ſet- 


tled in manner following, viz. thirty 
found a year, the intereft thereof to be 
paid the huſband, during his life, and 
after his death, to his evife for life, ond 
after both their deaths, to fuch daughter 
or daughters, as all be begotten be- 
taueen them, till they ſbal. attain their 


reſpeRive ages of 21, or le marticd, | 


By marriage articles, 6000/7, of the wife's 
portion was to be laid out in a pur- 
chaſe of lands, to be ſettled on the huſ- 
band for life, then on the wife for 
life, and to lie in the Bank till the 
purchaſe made: before the purchaſe 
was made, the wife, by the ill uſage 
of the huſband, being forced to leave 
him, had the intereſt of this money 
allowed her, in nature of alimony 


3 

In what caſes a court of equity will de- 
cree a wife alimony, though ſhe may 
have a ſentence for it in the Spiritual 
Court 496 


Baſtard. 


Equity will not ſupply the want of a 
ſurrender, in behalf of a baſtard 
child 475 
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Bill. Vide Proceedings, 


Bills to examine witneſſes, in perpetuam 
rei memoriam Page 531 


Bonds and Obligations. 


A. bound to B. in a bond of 1000 J. for 


i ee of 500/. after A. and C. as 
is ſurety, give a bond to B. of 2000. 
for payment of 1001. as a farther 
ſecurity for ſo much of the 500 J. 
Then A. aſſigns a judgment to B. of 
zool. towards farther ſatisfaction of 
the debt, and B. receives ſeveral ſums 
on this judgment, and A. by conſent 
of B. receives 80 /. alſo part of the 
money ſecured on this judgment; this 
ſhall not go in exoneration of any part 
of the money ſecured by the 200 J. 
bond, as it would do, if B. had actually 
received it, and lent it to . 178 
One executes a voluntary bond of 5000/7. 
to one of his daughters, without any 
condition, and payable immediately, 
but always kept it by him, and it was 
N to be made to ſcreen himſelf 
rom taxes, and fo eſteemed by that 
daughter; and he by will, gives por- 
tions to all his daughters, and dies, 
this bond decreed to be ſet aſide 182 
Bond extinguiſned at law, ſet up in 
equity 237 
A. agrees to be bound in a bond, as 
ſurety to B. and ſigns and ſeals it ac- 
cordingly ; but by the neglect of the 
clerk, 4.'s name was not inſerted ; 
the obligee ſhews 4. the condition, 
and his name and ſeal, demands pay- 
ment, and threatens to ſue him, un- 
leſs he would give freſh ſecurity, 
which 4. agrees to ; but after, find- 
ing the miſtake, refuſed, not being 
bound by law, yet equity will compel 
him 309 
Bonds of reſignation, if made an ill uſe 
of, equity will enjoin them 313 


Marriage brokage bonds 267, 522 


| 


Charitable Uſes, 


ENANT in tail, without levying a 
fine, or ſuffering a recovery, may 
appoint to a charity, and it ſhall bind 
him in remaindet Page 16 


Whether exceptions to a decree. of the 


commiſſioners 'of charitable uſes may 
be heard before the Maſter of the 
Rolls, by the ſtatute 43 Elix. or only 
before the Chancellor 111 


Lands of 8 J. per ann, purchaſed by a 


ariſh in truſt for charitable uſes, by 
uilding, &c. improve to 450 l. per 
ann. and the truſtees, by order of the 
ve for 1000/. for the uſe of the 
pariſh, make this eſtate a ſecurity for 
100 J. per ann. annuity, and the pa- 
riſhioners would ſet aſide this agree- 


ment, as a breach of their charity, but 
their bill diſmiſſed 225 


A will wanting witneſſes, will not ope- 


rate as an appointment to a charity hy 
the 43 Eliz, 270, 389 


CHhurch-Wardens, 


Church-wardens having by order of 


veſtry, laid out ſeveral ſums for re- 
pairs of the church, and building two 
new galleries, and having at going 
out of their offices their accounts 
taken by auditors, and paſſed and al- 
lowed by the veſtry, and an order of 
veſtry, for — a rate to reimburſe 
them, brought a bill againft the ſuc- 
ceeding church-wardens, to enforce the 
making ſuch rate ; but thoſe church- 
wardens being likewiſe removed, after 
examination of witneſſes, and publi- 
cation paſſed, held a good objection 
at the hearing, and that they had no 
remedy, but in the Spiritual Court, or 
_ the pariſhioners in particular, 
who employed them 42 


Pp3 Eonditſon, 


4 TABLE if the Principal Matters. 


Condition. 


Conditions annexed to the payment of 


rtions Page 227, 348, 511 
Where a ſettlement is made void by non- 
performance of a condition, yet a re- 


conveyance held neceſſary 387 
What is a condition ſubſequent, and not 
precedent 388 


A. had iſſue three ſons, B. his eldeſt, 
who died in his life-time, leaving a 
daughter, and C. and D. A. deviſes 
lands to his wife for life, and after 
her death to D. and his heirs, pro- 
vided that if C. do within three 
months after the death of the wife, 
pay to D. the ſum of 500/. then the 
lands to remain to C. and his heirs; 
C. died in the life-time of the wife, 
the heirs of C. ſhall take advantage of 
tbis condition, and not the right heirs 
of the teſtator 486 

J. having iſſue three daughters, B. C. 

and D. deviſes 1000/7. to B. to be 
paid her at the age of 21, or mar- 
riage, upon condition that ſhe married 
with the conſent of his executors, and 
likewiſe deviſes to her ſeveral meſ- 
ſuages, Fc. and after ſeveral other 
legacies, he deviſes the reſidue of his 
eſtate to the executors, for the benefit 
of his children, though B. married a 
perſon, who made his addreſſes to her 
in his father's liſe-time, which the 
father knew, and was diſſatisſied at, 
and had notice by the executors of the 
father's will, yet there being no limi- 
tation over, this won't amount to a 
forfeiture, being only in terrorem 562 


Coppbold. 


No ſurrender neceſſary to paſs copyhold 
lands, when the party has only an 
equitable intereft 320 

Equity will not tupply the want of a 
ſurrender, in behalf of a natural 
child 475 

A court of equity will not aſſiſt a copy- 
holder, againſt a forteiture, Which 15 


found ſuch at law, unleſs in caſes where 
a compenſation can be made Page 568 


Corporation. 


After ſervice of a writ of execution of 
a decree againſt a corporation, the 
next proceſs is a Diſtringas, and after 
that, a ſequeſtration, which being once 
awarded, they can never after come 
and pray to enter their appearance, 
as they might have done on the Diſ- 
tringas, which iſſues for that very 
purpoſe, to compel them to appear; 
but the appearing being paſt, the 
proceſs muſt go on, becauſe the ap- 
pearance being only in favour of 
liberty, can be of no ſervice to a 
corporation, which cannot be com- 
mitted 128 


Cobenants. 


Baron and feme grant a watercourſe 
through the feme's lande, with cove- 
nants for them, their heirs and aſſigns, 
to cleanſe and keep it in repair, and 
ſuffer a common recovery to eſtabliſh 
the grant; this is not a perſonal co- 
venant, as to the baron and feme, but a 
covenant which runs with the land, 
and ſhall bind the aſſignees, being 
made good by the recovery 39 


Coſts. 


Plaintiff's daughters by a ſecond Venter, 
brought their bill againſt the defend- 
ant's daughters by a firſt Yexter, to 
prove their father's will, whereby 
lands were deviſed to be fold, to raiſe 
plaintiffs portions; and on a trial at 
bar, and verdict for the will, deſend- 
ants ordered to join in a fale, but were 
allowed their coſts, both at law and in 


equity | 93 
D / * 4 ] ” 
Haier to have no more coſts than he was 
out of pocket 21 


; 9 
Where a truſtee, who readily ſubmits to 


account, ſhall pay no ccits, though 
found in arrear 254 


Court 


Ir 
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Courts and their Juriſdicion, 
Vide Equity, 


A Court of equity can ſet aſide a frau 
dulent conveyance without a trial at 
law | | Page 1 

A will as well as a deed, may be ſe 
aſide in Chancery for fraud or circum- 
vention 12” 

Chancery will not grant a perpetual in- 
junction, though the party has had 
five verdicts in ejectments at law, un- 
leſs there be ſome ingredient in the 
cauſe, which gives the court juriſdic- 
tion, as truſt, fraud, accident, &c. 

261 

A man who has been 60 years in poſ- 
ſeſſion of a watercourſe may, be quiet. 
ed therein by decree and injun&tion in 
equity, though he has not eſtabliſhed 
his right at law 530, 531 

In caſes in which Chancery and the Spi- 
ritual Courts have a concurrent juriſ- 
diction, Chancery will not hinder the 
Spiritual Courts, being firſt poſſeſſed 
of the caſe, from proceeding in |, 

The Spiritual Courts cannot bl 
guardian to pay intereſt for the in- 
fant's money in his hands, though 
they will compel him to give ſecurity, 
but Chancery will do both 547 

Chancery will grant an injunction to 
ſtay the huſband's preceedings in the 
Spiritual Court, for a legacy given to 
his wife, becauſe that court cannot 
oblige him to make an adequate pro- 
viſion on her 548 


Debts. Creditor and Debtor, 
NE deviſes all his real and per- 
O ſonal eſtate for payment of his 


debts and legacies, and dies; a credi- 
tor obtains judgment againſt the exe- 


cutor, and then he and ſome other 
creditors, whe had not obtained judg- 
ments, bring their bill, and had a 
decree for ſale of the eſtate, and to be 
id their debts in proportion; the 
judgment - creditor received ſeveral 
dividends, after having proved his 
debt before the Maſter, then petition- 
ed for a rehearing, upon pretence, 
that he being a judgment-creditor, 
ought to have a preference before the 
other creditors, at leaſt, out of the 
perſonal eſtate ; but the other eredi- 
tors having joined in the bill, and 
contributed to the charges of the 
ſuit, and ſeveral dividends being made, 
purſuant to a decree, the court would 
not alter it; and held, that if any 
preferences were to be, the plaintiff 
ought to bring what he received into 
Hotchpot, and that he ought to take 
either all law or all equity Page 190 
Where a perſon who has a bill of fale of 
goods, for ſecuring a ſum of money, 
thall be preferred to a judgment- 
creditor 2 285 
Whether a judgment-creditor may as 
well ſecure himſelf, by buying in a 
prior incumbrance, as a third mort- 
gagee may, by taking an aſſigument 
of the firſt mortgage 494 
A term in truſt to raiſe any ſum, not 
exceeding 15007. for u of debts 
he ſhould owe at his death, and after, 
borrows 1000 J. afterwards appoints 
truſtees to pay that 1000 J. and dies 
indebted to ſeveral others, yet the 
1000 J. to take place, according to the 
appointment, and not to be divided 
amongſt all the creditors 44 
One by will, deviſes the ſurplus, after 
debts and legacies paid, to his wife, 
and makes A. and B. his executors ; 
the creditors compound for leſs than 
their full debts, from an apprehenſion 
there was not aſſets, but aſſets aſter- 
waids came in: on a bill by the wite, 
for an account of the ſurplus, the ex- 
ecutors would have let in the creditors 
to their full debts, which would have 
reduced the ſurplus to Jittle ; but the 
court would not ſet aſide this compo- 


Pp 4 ſition, 


A TABLE of the Principal Matters. 


fition, the creditors having no bill for 
that purpoſe -  Pagegg 

What diſpoſition ſhall be fraudulent and 
voluntary, as to creditors 


275, 370» 377» 520 


Decree, 


A decree in Chancery againſt an execu- 
tor, preferred to a judgment at Jaw 
againit him, being prior in time 79 

Decree to ſet aſide a deed in 1638, 
whereby a deed in 1684 took place, 
being ſigned and enrolled, and after 
that, the lands in the laſt deed being 
deviſed to be fold for payment of 
debts, and a bill brought to have them 
fold accordingly, and to have the be- 
nefit of the firſt decree, has opened 
that. decree again, and left the de- 
fendants at liberty, to controvert it 
over again * 7 

Decree equal to a judgment at law 179 

What ſhall be ſaid to be an error, ap- 

pearing in the body of the * 

260 


Deeds and Writings, 


One who lends money on a ſecurity, 
which he is adviſed by a lawyer to 
be a good one, yet if it proves other- 
wiſe, and he had notice that another 
made title to it, he muſt dehver up 
all the writings relating to it, but not 
the mortgage deed, for there may be 
covenants in that for payment of the 
mone 548 

When a bill is exhibited for a general 
diſcovery of deeds, not neceſſary for 
the plaintiff to annex the uſual affida- 
vit, that he has them not in his cuſ- 
tody 530 


Deſcent and Purchaſe, 


A feme purchaſes a church leaſe to her 
and her heirs, for three lives and dies, 
leaving an infant daughter, two of 
the lives dic, the infant's guardian 


| 


| 


| 


renews. the leaſe ; this is a new ac- 
uiſition, and ſhall go to the heirs of 

the part of the father Page 3 19 
Where a deviſee, who is heir at law, 
ſhall take by purchaſe, and not by de- 
ſcent | 222 


Devile, 


Deviſe of lands to 4. for life, remain- 
der to ſuch child or children as ſhould 
be living at his death, and to their 
heirs, A. paying 40 J. to B. this is a 
charge not only on A.'s eſtate for life, 
but alſo on the remainder 27 

One deviſes all his goods, chattels, and 
eſtate whatſoever, on condition to pay 
his debts and legacies, theſe words 
paſs his real eſtate, he having by will 
deviſed a conſiderable legacy. to his 
eldeit ſon, and other legacies, and 
the ſurplus of his eſtate, after his wife's 
death, to be equally divided between 
his four children 37 

If lands are deviſed to one generally, he 
takes but an eſtate for life, unleſs it 
appear plainly, the teſtator intended 
him a greater, or that he is like to be 
a loſer, or his perſon chargeable 68 

A. ſeiſed in fee, deviſes Black Acre to 
B. for life, and deviſes to C. all his 
lands, not before deviſed, to be ſold 
for payment of debts, by this deviſe of 
all his lands, Ec. the reverſion of 
Black Acre paſſes to C. 202 

A. deviſes 501. to his heir at law, and 
gives his wife all the reſt and reſidue 
of his real and perſonal eſtate, and 
makes her executrix, theſe words paſs 
a fee to the wife 264 

Lands articled for, paſs by a deviſe of all 
a man's lands, eſpecially if the teſtator 
had no other lands 320 

Deviſe of lands to A. and the heirs male 
of his body; 4. dies in the life- 
time of the teſtator, leaving iſſue, 
the deviſe is void, and the iſſue cannot 
take | 440 

A. deviſes lands to the Drapers Com- 
pany in truſt, to convey to B. for 
life; remainder to his firſt, &c. ſons, 
for their lives ſucceſſively, and ſo to 

8 n 


A TABLE of the Principal Matters. 


their iſſue male for their lives only, 
though this be a vain attempt to create 
a F yet the truſtees ſhall 
make as ſtrict a ſettlement, as may 
be, making all the perſons in being, 
but tenants for life, but the limita- 
tion to the ſon unborn muſt be in tail 
ee 

A. deviſes to her niece in this manner, 
1 make my niece G. executrix of all 
my goods, lands and chattels, and dies, 
not having any leaſehold intereſt, yet 


her lands of inheritance paſs not by 
theſe words ? 471 


Deviſe for Payment of Debts, 


Deviſe of the rents and profits of lands, 
till his ſon attain 21, towards payment 
of debts, and if my ſon die before 
21, my debts being paid, then to 4. 
The ſon dies before 21, yet the rents 
and profits not only till he would have 
attained 21, but alſo beyond, till the 
debts be paid, ſhall be applied for that 
purpoſe 34 

A. deviſes in theſe words. Imprimis, 1 
avill and deviſe, that all my debts and 
legacies and funerals, ſpall be paid and 
fatisfied in the firſt place; theſe words 
amount to a charge on the real eſtate, 
if the perſonal is not ſufficient for that 
bee | 39 

A man by will, recites his debts, and then 

ſubjects his real eſtate for the payment 
thereof, though he 1s miſtaken in ſome 
of the ſums recited, yet all his debts 
ſhall be paid Dre 10 
Where the teſtator makes a particular 
| proviſion out of his real eſtate, for 
the payment of his debts, the perſo- 
nal eſtate ſhall not be liable to them 


451 

A man has iſſue a ſon and four daugh- 
ters, he ſettles lands on himſelf for 
life, remainder for 21 years, for raiſing 
coool. daughters portions, 2000 /. 
whereof to be paid the eldeſt ; re- 
mainder to the ſon in tail ; remainder 


80 himſelf in fee; the ſon dies with- 


| out iſſue, and after, the father deviſes 


the land to his four daughters equally,.. 

yet held, that the eldeſt ſhould have 
1000 J. more than any of the reſt 

Page 
A. "deviſed a term for years to his wif⸗ 
ſor life, and after her death, to the 
child ſhe was then — with ; but 
if ſuch child died before 21, then he 
deviſes one third part of the ſaid term 
to his wife, whom he made executrix: 
the wife not being enſient at the time 
of the deviſe, held firſt, 'That the de- 
viſe to her was good, though the con- 
tingency never happened. Secondly, 
That ſhe ſhould have the undiſpoſed 
ſurplus of the perſonal eſtate, and 
not to go in a courſe of — 

I 
A. deviſes lands in truſt, after debts E. 
to convey the premiſſes to the heirs 
male of the body of B. the teftator's 
great-grandfather, C. is the heir male 
of the body of B. but not heir general, 
there being a daughter of an elder 
brother, who is heir general. Whether 
the truſtees are to convey to C. as C. 
would be well entitled to take as heir 
male by deſcent, ſo he is ſufficiently 

deſcribed to take by purchaſe * 
442, 401 
By a deviſe to children and grandchil; 
dren, none can take but thote who are 
in ¶ at the time of the making of the 
will, unleſs there are future words, 
which ſhew the teſtator's intent 470 
One deviſes to his wife for life; remain- 
der to his grand-daughter, whowas heir 
at law, for life ; remainder to his own 
heirs male : a nephew, although he be 
next heir male, cannot take by virtue 
of this laſt limitation, not having both 
parts of the deſcription verified in him 


589 


Deviſe of the Perſonal Eſtate. 


A. deviſes to his wife 1200 J. and gives 
her all the goods, chattels, plate, 
jewels, houſhold-ſtuff, and be- 
longing to houſe at N. 40904, which 

| the 
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the teſtator had in ready money in the 
_ houſe, will not paſs Paye 8 
One ſettles a houle on his daughter for 
life, with remainders over, and then 
by will deviſes the goods and furni- 
ture of the houſe, to ſuch perſons as 
were to have the houſe after his death; 
by the ſettlement, the goods and fur- 
niture ſhall go according to the deviſe, 
and ſhall not be under the power of the 
firſt taker to diſpoſe of, nor ſubje& to 
her or her huſband's debts 26 
A. deviſes to his nephew 5 J. per ann. 
(without ſaying to his executors or 
adminiſtrators) to be paid him during 
his the teſtator's, wife's life, whom 
he made executrix, on condition, that 
he demeaned himſelf civilly to her; 
by his death, the 5 J. per ann. is de- 
termined 173 
By a deviſe of all rings and houſhold 
goods, plate uſed in the houſe, does not 
is 207 
A deviſe of the furniture and pictures at 
the houſes, 4. B. and C. paſſes not 
plate, which the teſtator conſtantly uſed, 
and removed with him, when he went 
from one houſe to another 251 


Executory Deviſe. Vide fiemainder. 


A deviſe of a term to 4. his heirs, exe- 
cutors and aſſigns for ever, but if he 
die before 21, without iſſue, remainder 


over; this remainder is good 1 Fo 96 | 


One deviſes all his lands, after the death 
of his executors to A. and his heirs 
for ever, but if he die, leaving no 
ſon, then to B. this 1s a good exe- 

, cutory deviſe to B. if A. dies with- 
out iſſue, becauſe the contingency 
muſt happen within the compaſs of a 
hfe 67 

Limi:ation of a fee upon a fee on a con- 
tingency to happen within a reaſon- 
able compaſs of time, no perpetuity 


72 
Diſtrels. 


The ſervants of a grazier, driving of a 
flock of ſheep to London, are encou- 


— 


| 


raged by an innkeeper, to put the 
ſheep into paſture-grounds —— 
to the inn; the landlord ſeeing the 
ſheep, conſents they ſhall ſtay there 
one night, and then diſtrains them for 
rent; grazier relieved againſt this dif. 
treſs | Page 7 

There being 20 years of a rent-charge 
in arrear, the cattle of a neighbour 
came on the lands, out of which it 
iſſued, and were diſtrained, but equit 
relieved ; 


Diſtribution. 


A perſon dies inteſtate, leaving one 
child, the whole perſonal eſtate be- 
longs to him, within the Statute of 
Dittributions 21 

The ſon of a dead uncle not entitled 
to a diſtribution with a living uncle 

28 

A. has three brothers, one dies, leaving 
two children, another three, and the 
third five; then A. dies inteſtate ; the 
diſtribution ſhall be per Capita, and 
not per Stirpes, being all next of kin in 
equal degree 54 

A. deviſes to B. and C. his wife's chil- 

dren, (as he called them, not owning 

them to be his) 105. apiece, and no 
more, and gave the children that he 
owned conſiderable legacies: B. and 

C. ſhall come in for a thare of the un- 

diſpoſed ſurplus, for the words of ex- 

cluſion mult be taken ſtrictly 169 

A man deviſes his perſonal eſtate to the 
uſe of his relations, without ſpecify- 
ing any in particular, it ſhall be diſ- 
tributed according to the Statute of 
Diſtributions 401 

The grandmother is entitled to a diſtri- 
bution of the grandchild's perſonal 
eſtate, in excluſion of the uncles and 
aunts 527 

The degrees of proximity in the con- 
ſtruction of the Statute of Diſtribu- 
tions ; the degrees of proximity are to 
be computed according to the civil 
law, and not the canon law 593 


Doxatia 


dre 


Equit 
of: 
in 1 
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Donatio Cauſa Mortis. 

Donatio Cauſa Mortis, what it is, 

* Page 269 

The nature of a Donatio Cauſa 12 
in what it differs from a will, the evi- 
dence to prove it muſt be very ſtrong 

300 
Dower. 

A dowreſs ſhall not have the aſſiſtance 
of a court of equity, to ſet aſide a term 
for years againſt a purchaſer, /ecus 
of a jointreſs ; but againſt an heir at 
law, a dowreſs has been let in 65,97 

Deviſe of lands to a man's wife, who 
was entitled to dower, without ſaying 
in recompence or ſatisfaction of her 
dower, held to be a voluntary giit, 
and no bar of dower I 

Where equity will remove a ſatisfied 
mortgage againſt the heir, in favour 
of a dowreſs 133 

A dowreſs has a right to redeem a 
mortgage, and hold over till ſatisfied 

137 

A dowreſs ſhall have the truſt of a 1a- 
tisfied term removed againſt the heir 
at law _ 241 

A man before his marriage, veſts the 
legal eſtate in truſtees, in truſt for 
him and his heirs, equity will not 
aſſiſt the wife in recovering her dower 


336 


Equality, 


F a man gives his wife power to di- 
vide his eſtate amongſt his three chil- 


dren, ſhe muſt do it equally 256 


Equity, 


Equity will not relieve againſt the terms 
of an agreement, though it may ſeem 
in nature of a penalty 102 


Whether equity can give relief on the 


Statute againſt Fraudulent Deviſes, 
being introduction of a new law 


Page 198 


A matter examinable, and already de- 


termined at law, yet equity may give 
relief in it 233 


Equity has power over truſt- money, and 


may therefore decree it a wife for ali- 


mony 239 
Equity will permit a deviſee of lands, 


upon condition to pay ſeveral ſums of 
money at a ſtated time, to cut down 
timber for that purpoſe, during the 
life of a jointreſs 15 
One covenants on marriage articles to 
pay ibo. within ſix months after 
his death, and after growing old and 
infirm, covenantee would have obliged 
him to have given ſecurity, but the 
court held, that they would not alter 
this agreement of the parties, or make 
it better than they themſelves had, and 
though executors might be obliged to 
give better ſecurity Pr legacies, pay- 
able in futuro, that is, becauſe they are 
in nature of truſtees, and there is no 
agreement one way or another 8g 
Plaintiff had ſeduced his wife's ſiſter, and 
had ſeveral children by her, and gave 
her ſome bonds for payment of money, 
as a proviſion for her, and her chil- 
dren ; and theſe bonds being ſued, he 
brought a bill, ſuggeſting that the 
bonds were given for no valuable con- 
ſideration, but was diſmiſſed with good 
coſts, having no ſort of equity 114 
Where one recovered in trover againſt 
a ſervant of the African company, 
equity would not relieve, becauſe 
plaintiff in equity, might at law have 
defended himſelt, but decreed, that 
the company ſhould indemnify the ſer- 
vant, and that the plaintiff at law 
(one of the defendants in equity) might 
proſecute the decree in the ſervant's 
name 221 
Equity will not decree meſne profits, un- 
leſs in caſe of an infant, or ſome other 
particular circumſtances 252 
Equity will not relieve againſt ſuch ſecu- 
rities, as the party voluntarily enters 
into. 
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into, though it will againſt the penalty 
Page 266 
Equity will relieve _ one who 
agreed to enter into bond as ſurety, 
though by miſtake, he was not bound 
by law | 309 
In equity, money is ſometimes conſider- 
ed as land, and lands as money 400 
Vid. 543 
A court of equity will not only grant an 
injunction to ſtay tenant for life, with- 
out impeachment of waſte, from de- 
facing the manſion-houſe, but will 
likewiſe oblige him to put it in the 
fame plight ; | 
Equity, in ſome caſes, will quiet men in 


their poſſeſſions, though they have not 
eſtabliſhed their right 531 
Eſtate. 


Lands are deviſed to truſtees to ſell, and 
out of the money ariling by the ſale, 
among other ſums, to pay to his heir 
at law 100/. and no diſpoſition is 
made by the teſtator of the ſurplus of 
his eſtate, the land ſhall not be turn- 
ed into perſonal eſtate, nor more ſold 
than is neceſſary to pay the legacies, 
and the heir ſhall have the ſurplus 162 


Vid. 541 
Mortgage, when to be confidercd as real, 
when as perſonal eſtate 265 


Real eſtate made liable to a legacy, the 
perſonal not proving ſufficient 


288, 449 


Per/onal Efate, when to be applied in Eaſe 
| of the Real. 


A. makes B. his executor, and deviſes 
to him 20. and his real eſtate to J. N. 
upon condition that he pay his debts 
and legacies; in this caſe, the perſo- 
nal eſtate ſhall be applied in eaſe of 
the real, in diſcharging the debts and 

legacies 2 

Heres fuctus of the whole eſtate, ſhall 
have the benefit of the perſonal eſtate, 


but a deviſee of particular lands ſhall 


not Page 3. Vid. 
One deviſes his real Ee r the —— 
ment of his debts, and the overplus 
he * wry to his fiſters, and deviſes his 
perſonal eſtate to his wife, whom he 
makes executrix ; the wife ſhall have 
the perſonal eſtate exe: apt from debts 


101, 457 


Evidence, Witneſs, and Proof, 


One witneſs __ the defendant's an- 
ſwer, not ſufficient to ground a decree 


on 19 
Exemplification of part of a patent not 
ſuffered to be read in evidence 59 


One having order to prove a deed wiva 
voce, at the hearing not allowed to 
rove the witneſſes * they being 
dead, but had leave to examine in the 
office to prove the deed, though pub- 
lication was paſſed 
Counterpart of a ſettlement, admitted 


ſufficient evidence of the ſettlement, 


and a conveyance decreed purſuant to 
it 116 
Depoſitions taken in a cavſe wherein 
tenant in tail, or the father, is only 
tenant for life, remainder to the ſon, 
cannot be read againſt the fon 212 
No proofs to be read in the Houſe of 
Lords, which were not made uſe of in 
Chancery 212 
The anſwer of a ſuperannuated perſon, 
put in by guardian, ſhall be read 
againſt him, as an anſwer of one -of 
full age, /ecas of an infant who is to 
have a day to ſhew cauſe 229 
Parol evidence admitted to aſcertain the 
perſon, the teſtator intended ſhould 
take a legacy 229 
A witneſs incompetent being intereſted, 
may, on a releaſe given him, whereby 
he becomes diſintereſted, be examined 
again ; ſo a witneſs at the hearing, re- 
jected to be read becauſe intereſted, 
yet on a releaſe given, was examined 
again on the account, and allowed 
good on exceptions to a Maſter's re- 


port 234 
A plaintiff 
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A plaintiff in a cauſe, cannot be made a 


witneſs, but a defendant may, becauſe 
he 1s forced into the cauſe Page 411 


Exetutor and Adminiſtrator. 
Six hundred pounds allowed for fune- 


rals, in reſpect of the teſtator's qua- 
lity, and being buried in his own coun- 
try 27 
An executrix having money in the hands 
of J. S. to a ſhare, whereof ſhe was 
entitled in her own right, intruſts F. S. 
to put it out at intereſt for her, which 
he does, and the ſecurity proves de- 
tective, ſhe ſhall not anſwer the loſs to 
the other legatees or ſharers 
Executors who all join in a fale, ſhall 
be all charged, though one only re- 
ceives the money, /ecus of truſtees 
173 
Where an executor may retain 179 
Vide Retainer. 
After a bill and anſwer put in, the exe- 
cutor voluntarily paid a bond debt, 
and allowed on the account, becauſe 
he might by confeſſing judgment, have 
preferred him, and no difference 1n 
reaſon where paid without ſuch con- 
feſſing 188 
A legacy given a child by a ſtranger, 
at the cluld's death, veſts in the father 
by the Statute of Diſtributions, al- 
though he took not out adminiſtration 
to ſuch child 260 
An executor or overſeer, who has power 
by the will to act in every thing for 
the advantage of an infant, may lay 
out part of the perſonal eſtate in the 
purchaſe of lands, in the infant's name; 
but if he lends the money on a bad ſe- 
curity, he muſt anſwer it out of his 
own pocket 273 
An executor or adminiſtrator paying 
away the aſſets in ſatisfying ſimple- 
contract debts, can have no relief in 
equity againſt a bond debt, although 
they had no notice of it 
An executor, who duly adminiſtrates the 
aſſets, ſhall not be prejudiced by an 
accident which happens after 540 


4 | Exemplification of part of a 


Where an Executor Hall be bat 4 
Truſtee. « 

A. by will gives ſeveral legacies to his 
relations, amounting to near the value 
of his eſtate, and makes B. and C. his 
executors, and gives them 204. and 
intreats them to take the trouble of 
getting in his eſtate ; teſtator lives 
10 years after, and acquires an addi- 
tional eſtate, decreed the ſurviving ex- 
ecutor, but an executor in truſt, and 
that the new-acquired eſtate ſhould go 
to the legatees in proportion Page 12 
Lands deviied to be told for the payment 
of debts, and that the ſurplus ſhould 
be deemed part of the teſtator's per- 
ſonal eſtate, and go to his executors, 
and gives his executors 100/. apiece 
as a legacy ; the ſurplus decreed a 
truſt in the executors, and ſubje& to 
diſtribution; for the direction concern- 
ing the ſurplus, was only to exclude 
the heir, not to give it to the execu- 
tors in their own right 81,92 
A huſband deviſes his library of books 
to 4. except 10 books, ſuch as his 
wife ſhould chooſe, and made her 
executrix ; this exception of the 10 
books held not ſuch a deviſe to the 
wite, as ſhould exclude her from the 
ſurplus 231 
A, made B. and C. executors, and de- 
viſed ſeveral legacies to B. but made 
no diſpoſition of the ſurplus of his 
perſonal eſtate; the executors ſhall 
come in equally for their ſhare of the 
ſurplus, notwithſtanding the legacies 
deviſed to one of them ; but if a bill 
had been exhibited by the next of kin, 
2. whether they ſhould not both be 
conſidered as truſtees, as to the ſurplus 


323. Vid. 566 


Exemplification. 


ent, not 
ſuffered to be read in evidence, not- 
withſtanding the ſtatutes of 3 and 4 
of Edw, VI. and 13 Elia. where the 
other 
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other fide hare no time to conſult 
the patent roll, and ſo may be {ur- 
prized by an imperie& exemplifica- 
tion | Page 59 


Expoſition of Words, 


An agreement to make a leaſe with 
uſual covenants, ſhall be intended 2 

all over England, and not thoſe in that 
particular county where the lands lie 


*3 

A. deviſes to B. and C. his wife's chil- 
dren, as he called them, not owning 
them to be his, 105. apiece, and no 
more, and gave the children that he 
owned conſiderable legacies, B. and 
C. ſhall come in for a ſhare of the un- 
diſpoſed ſurplus, for the words of ex- 


clafion muſt be taken ſtrict! 169 
Words of recommendation and deſire are 
in a will expounded a deviſe 202 


A limitation to one and his iſſue procrea- 
tis, takes in thoſe born after ; to one 
and his iſſue procreandis, extends to 


thoſe born before 491 


Extent, 


By an Extent in Aid, taken out by a ſim- 
ple-contra& creditor againſt himſelf, 
and the debt found, he preferred him- 
ſelf to bond creditors, who had reco- 
vered judgment againſt the executor, 
the executor not releaſable in equity. 
Sed Q. 47 

An Extent in Aid ts taken out by the 

| king's receiver, againſt his own debt- 
or, againſt whom a commiſſion of 
bankruptcy was before awarded, and 
the aſſignees under the commiſſion of 
bankruptcy, brought their bill in Chan- 
cery to ſet aſide the Extent in Aid, and 
after 15 years pendency of the ſuit, 
at the hearing the bill was diſmiſſed, 
for that the court of Chancery had no 
Juriſdiction in cafes of this nature, 
which were only proper for the Exche- 
quer, being the court of the king's 
revenue, and from which the Extent in 
Aid iſſued, and there fore only examin- 


able there, and if ſet aſide" here, yet 
the Exchequer might carry on the pro- 
ceſs, till the debt cleared, according 
to the courſe of the court Page 15 3 


Extinguiſhment. 


A. on his marriage gave a bond of 600 J. 
with a warrant of attorney, to confeſs 
judgment thereon, defeaſanced on 
payment. of 300 l. to his wife, if ſhe 
ſurvived; afterwards ſhe joined with 
him in a conveyance by fine of his 
real eſtate ; held that this extinguiſh. 
ed her right or any hen created by this 
judgment on the real eftate 333 


Fine and Non-claim, 
F. N E fraudulently obtained and ra- 


ſures in ſeveral parts of it to make 
it correſpond throughout, a crime in 
the officers who did it, but no cauſe for 
ſetting aſide the ſine, or for a recon- 
veyance of the eſtate in equity, and 
the examination proper only in the 
court where the fine was levied 150 


Forfeiture, 


Deviſee for life, remainder over, com- 
» mits a forfeiture by levying a fine, 
and making a mortgage, for which, 
on ejectment, the remainder-man re- 
covered, yet the mortgagee having no 
notice of the will, had a decree to 
hold, during the life of the mortgagor, 
and the rather, for that the mortgagor 
had made an affidavit, that there was 
no will, and that he was heir at law 
8 108 

Huſband and wife by marriage ſettle- 
ment, are made tenants for life, re- 
mainder to their firit and other ſons 
of the marriage ſucceſſively in tail 
male ; after the birth of their eldeſt 
jon, and ſeven other children, they by 
leaſe and releaſe and fine, mortgage 
the 
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the lands; this is a forfeiture, and the 
mortgagor muſt loſe his money 

Page 591 

Forfeiture by a copyhold. Vide Copps 

hold. 


Foreign Parts, 


An agreement made at Paris, on the 
marriage of two French people, touch- 
ing the wife's fortune, decreed here 
to be executed accordingly 207 

A native of Holland, poſſeſſed of a per- 
ſonal eſtate, both there and in Eng- 
land, and making his will in Holland, 
how it muſt be conſtrued, ſo as to take 
effect, notwithſtanding the difference 
between the laws of each country 577 


Fraud, 


A. being to procure 1000 J. for B. bor- 
rows it, and pays B. only 300 J. and 
takes other 300 J. himſelf, and the 
remaining 400 J. in goods which prove 
worth little or nothing; and for ſe- 
curing the whole 1000/7. both gave 
recognizance, yet that being ſued 
againſt B. he brought his bill, and 
had a perpetual injun&on againſt the 
recognizance, on payment of 300 /. 
only, and intereſt, by reaſon of ſome 
circumſtances of fraud in 4. 80 

A will as well as a deed, may be ſet aſide 
in Chancery, for fraud or circumven- 


tion 12 
One being poor, drawn in to ſell an 
eſtate at a great undervalue; yet if 


no fraud, cannot be relieved 206 
If a fine be obtained by fraud from a 
feme covert under age who dies, and 
her heir buys in a prior mortgage, 
and then levies a fine, and hve years 
paſs, and thoſe who claim under the 
fine bring a bill to redeem, equity 
will not aſliſt them claiming under 
ſuch fradulent title, and alſo by rea- 
ſon of the fine and non- claim 216 
A copyholder by his will, iatending to | 
give the greateſt part of his eſtate to 
his godſon, and the other part to his 


wife; the wife perſuades him to no- 
minate her to the whole, and that ſhe 
would give the godſon the part de- 
ſigned him, decreed againſt the wife, 
notwithſtanding the Statute of Frauds, 
fo Page 3 

A ſon and heir apparent, perſuades his 
father not to make a will, which he 
intended to have made, and which 
was to contain proviſions for his 
younger children, promiſing to do for 
them himſelf; equity decreed ſuch 
proviſion 4 
Tenant in tail is prevented by the iſſue 
in tail from ſuffering a recovery, in 
order to provide for his younger chil- 
dren, by his promiling to do for them 
himſelf ; equity decreed againſt him 5 
If a conveyance be fraudulent as to cre- 
ditors, equity can ſet it aſide, without 
ſending it to be tried at law 14, 15 


A. tenant in tail, remainder to B. in 


tail. 4. not knowing of the intail, 
makes a ſettlement on his wife for 
life, for her jointure, which B. who 
knew of the intail, engroſſes, and after 
the death of A. recovered on eject- 
ment againſt his widow ; but in Chan- 
cery relieved, and perpetual injunc- 
tion granted for this fraud in B. in 
concealing the intail, which, if it had 
been diſcloſed, the ſettlement might 
have been made good 35 

Fraud in obtaining a feme covert to 
enter into articles for ſupplying the 
ſurrender of copyhold lands, not car- 
ried into execution 


76 
A. brings an action againſt B. for lying 


with his wife, after which B. aſſigns 
his eſtate to truſtees, 1n truſt, to pay 
the ſeveral debts mentioned in the 
ſchedule, and ſuch other debts as he 
hould name, within 10 days; then 4. 
recovers 5000 J. damage, and brings 
a bill to ſet aſide this deed as fraudu- 
lent, and made to defeat him of his re- 
covery ; but held not to be fraudulent, 
the plaintiff being no creditor at 
making of the deed, and his debt re- 
covered afterwards founded in zrale- 
ficio, but the others were real creditors, 
which it was conicienticus to prefer; 

but 
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but for the ſurplus, the plaintiff may 
come in | Page 105 
Lands in mortgage, running through 
three deſcents, and the perſon entitled 
to redeem not knowing how much was 
due for the intereſt, is informed by 
the heir of the mortgagee that it was 
conſiderably leſs than really it was; 
whereupon he ſettles it, upon his mar- 
riage, as ſubject only to ſo much: 
thoſe who derive under this ſettle- 
ment, ſhall redeem accordingly, with- 
out being obliged to pay the ſum con- 
cealed for the fraud 131 
What ſhall be a fraudulent and volun- 
tary conveyance as to creditors 275 
Where a bond ſhall be deemed volun- 
tary and fraudulent as to creditors 


370, 377» 520 


Guardian. 


OW guardian is to be appointed 

| 106 

A guardian, during che infant's minority, 
may, without the direction of a court 
of equity, pay off a mortgage, and 
the intereſt of any other real incum- 
brance | 137 
A guardian ſuffeted a dowreſs to recover 
at law, by not ſetting up a term, 
which was created for protecting a 
purchaſer, and the infant was relieved 


5 151 
Father guardian, by nature, of his child 
| 597 


KK. 


—_ . 


Heir. 
Tue in Tail. 
EN AN in tail is prevented by 


the iſſue in tail from ſuffering a 
recovery, in order to provide for 


| 
| 


2 


| 


| 


younger children, by his promiſing to 
do for them himſelf; equity will com- 
pel him to do it after his father's 
death Page 5 
A decree againſt tenant, who had agreed 
to {ell his eſtate, he ſtands out all pro- 
ceſs of contempt for not obeying it, 
yet his iſſue not bound by it 278 


Heir and Anceffor. 


Where one ſhall take by the name of 
heir, though not heir general 4 
Via. Deviſe. 

Where Portions ſhall ſink in the inheri- 
tance for the benefit of the heir at law 
140, 195, 290 

What ſhall be a neceſſary implication to 
diſinherit an heir at law 381 
An heir at law cannot be diſinherited, but 
by a ſtrong and neceſſary implication 


0 

Heres factus of the whole eſtate all 
have the benefit of the perſonal eſtate 
in diſcharging incumbrances ; but a 
deviſee of particular lands ſhall not 3 
Heir of the mortgagor ſhall have the 
perſonal eſtate applied, in the firſt 
place, to pay off the mortgage mo- 
ney, though no covenant in the mort- 
gage deed for payment of it, though 
the perſonal eſtate is deviſed away by 
the mortgagor to his relations, be- 
cauſe it is a debt 61 


Þotchpot, Vide London Plus, 


Where a perſon died inteſtate quoad a 
ſurplus of his perſonal eftate, a daugh- 
ter, advanced by him in the marriage, 
need not bring in the portion into 
Hotchpot, to entitle her to a diſtribu- 
tive ſhare 170. Vid. 184 

Bringing into Hotchpot according to the 
cuſtom of London 269 

Fid. London, 


Infant. 
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Inkaut. 
N infant ſhall have no day given 


him to ſhew cauſe againſt a decree, 
where the lands are deviſed to truſtees 
do be ſold Page 185 
The manner in which infant truſtees are 
to convey the eſtates devolved on them, 
purſuant to the act of parliament 284 
An infant male may make a will of his 
Perſonal eſtate at 14, a female at 12 
16 

Any perſon may, as Prochein Amy, exhibit 
a bill m the name of an infant, but 
cannot in the name of a feme covert, 
without her conſent 376 
An infant, who neglects ſix years after 
he comes of age, is as much barred by 
the Statnte of Limitations trom bring- 
ing a bill for an account of profits, as 
he is from an action of account at 
common law 518 


Inſuncion. 


Perpetual injunction not to be granted, 
though the party has had five verdicts 
in ejectment 261 

An injunction granted to ſtay tenant for 
life, without impeachment of waſte, 
from defacing the manſion-houſe 454. 


Inlurance, 


A policy of inſurance being made an ill 
uſe of, the court decreed it ty be de- 
livered up 20 


Intereſt of Poney. 


A. mortgages to B. and after to C. then 
B. enters, and after ſuffers the mort- 
gagor to receive the proſits for ſeveral 
years, without requiring intereſt ; this 
intcreſt ſhall not be charged on the 
lands to keep out C. 30 

Mortgagee enters, and the profits are 
not  ſutticient to anſwer the intereſt, 


yet the arrears ſhall not 'carry in- 
tereſt, but the coſt and charges muſt 
Page 116 

A bond made in England, and ſent over 
to the obligee in Ireland, the money 
to be paid there, held it ſhould carry 
Triſh intereſt 128 


Jnterrogatories; 


A new ſet of interrogatories allowed to 
be ſettled before a Matter, the former 
being ſuppteſſed as leading 493 


Joint-tenants, and Tenants 
in Common. 


One joint-tenant makes a deed of gift 
of his moiety to his wife, as a provi- 
ſion for her, and with intent to ſever 
the jointure, yet being made to the 
wite herſelf, and fo void in law, and 
without conſideration, equity cannot 
relieve 124 

One aſligns a term to truſtees in truſt, 
to permit himſelf to receive the pro- 
fits during his life, and after his death 
in truſt, to permit his two daughters 
B. and C. their executors and adminiſ- 
trators, to receive the profits during 
the reſidue of the term, equally to be 
divided between them, they paying ſo 
much within two years to his other 
two daughters: B. dies, C. mortgages 
to D. held that B. and C. were te- 
nants in common, and not joint- 
tenants by the intention of the father, 
which was to make diſtin& proviſions 
for them 164 

One deviſes lands to truſtees and their 
heirs in truſt, that the profits ſhall be 
equally divided between E. the wife, 
and M. the daughter and heir of the 
teſtator, during the natural life of the 
ſaid E. and after her death, I give 
and deviſe the lands to my ſaid truſtees, 
and their heirs, to the uſe of the ſaid 
M. and the heirs of her body, wwith ſe- 
weral remainders over, and dies, M. 


dies without iſſue, and E. is ſtill living. 
24 By 
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By the opinion of all the Juſtices of 
C. B. E. and M. were but tenants in 
common, and E. ſhall have a moiety 
of the profits during her life, and the 
other moiety, by the Statute of Frauds, 
belongs to the executors or adminiſ- 
trators of M. as before that ſtatute it 
would have belonged to the heir of 
M. and of the teſtator, as profits 
undiſpoſed of, and reſulting to him 
Page 167 

A. having a mortgage for years, deviſes, 
after his debts paid, all his perſonal 
eſtate to his two daughters, equally 
to be divided between them. After 
the debts paid, the daughters pur- 
chaſe the equity of redemption, and 
inheritance of the mortgaged premiſſes, 
to them and their heirs ; this 1s a te- 
nancy in common, and not a joint- 
tenancy 332 
A deviſe of a leaſehold intereſt to 4. 
and her three ſons, equally amongſt 
them, creates a tenancy in common, 
though there is no mention of any di- 
viſion to be made 491 


Juriſdiction, Vide Courts. 


Leaſes, 


articles with B. to make him a leaſe 

* with uſual covenants, B. brings a 
bill to have the leaſe made, he thall 

be at the charges of the repairs, 
though uſual in that county for the 
leſſor to be at thoſe charges; ec, 
for/an, if A. had been plaintiff, to 
have enforced the taking of the leaſe 


2 

Leſſee of a prebend makes an bes 
leaſe, and the leaſe being far ſpent, 
and the leſſee refuſing to ſurrender, 
in order to enable him to renew, 
though he offered ſecurity to make up 
the tenant's leaſe again, the leſſee 


brings his bill to compel a ſurrender, 
but is diſmiſſed, there being no agree- 
ment in the leaſe for that purpoſe P. 124 
Power to make leaſes, how to be exe- 


cuted 257 
Vid. Power. 

Leſſor ſuffers the leſſee to hold the lands 
after the leaſe is determined, equity 
will not compel the tenant to account 
for the meſne profits, unleſs the leſſor 
was hindered from entering by fraud, 
or ſome extraordinary accident 5 16 


Legacies and Legatees. 


One deviſes to 4. gool. to B. 5o0/. 
and to five others the like ſum, and 
if any to whom I have given any money- 
legacy happen to die, then his or her 
legacy, and all the reſidue of my perſonal 
eſtate, to go to ſuch f them as ſhall be 
then living ; decreed that it ſhould be 
taken living at the death of the teſ- 
tator, and not at any time after, ſo 
that the death of any of the legatees 
after could not carry it to the ſur- 
vivors 78 

Where a ſum of money, given by the 
teſtator in his life-time, ſhall go in di- 
minution of the legacy 263 

Vide Satisfaction. 

A. by will gives his children ſeveral le- 
gacies, and gives his eldeſt ſon 2000 /. 
afterwards gives him 400 J. to go to 
Italy, and being a merchant, enters 
his ſon debtor 400 J.; afterwards, upon 
a calculation of his eſtate, not finding 
it ſufficient to pay the whole, he, by a 
codicil, retrenches 400 J. out of the 
younger children's legacies, without 
taking notice of this 400 J. the 4007. 
ſhall not be deducted out of the 2000 /, 
to the eldeſt ſon 298 

A deviſe of all a man's perſonal eſtate at 
ſuch a place, a ſpecific deviſe thereof, 
and not to be brought in to make up 
other pecuniary legacies 392 

A legatee, who has no notice of his le- 
gacy till the executor publiſhes it in 
the Gazette, ſhall have no intereſt for 
it 11 

A le- 
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A lcgacy payable at a certain time, ſhall, 
notwithſtanding, carry intereſt only 
from the time it is demanded Page 161 


Legacies veſted or lap/ed. 


HF. deviſes 300 J. to B. which Wt wills to 
give C. his daughter at his death, or 
{ooner, if there be occaſion, for her 
better preferment: B. dies before the 
teſtator, but C. ſurvived and died at 
the age of 16 years; this is not a lapl- 
ed legacy, but ſhall go to the repre- 
ſentative of C., B. being only in the 
nature of a truſtee 200 
A legacy deviſed to an infant, payable 
or to be paid at the age of 21, is an 
intereſt veſted ſo, that it ſhall go to 
the executors or adminiſtrators of the 
infant, though he dies before that age ; 
otherwiſe, it deviſed to one at 21, or 
if or when he ſhall attain the age of 
21 317 
A legacy deviſed to an infant to carry 
intereſt at a certain rate, veſts in him 
ſo, as to go to his executor or adminiſ- 
trator 318 
But a legacy to be raiſed out of the real 
eſtate, {hall ſink in the inheritance 318 
A. deviſes 500 J. apiece to his two grand- 
children by name, and if either of 
them die, his ſhare to go to the ſurvi- 
vor; one of them dics in the life- time 
of the teſtator, his thare mall go to the 

ſurvivor, and is not a lapſed legacy 
71, 483 


Limitation ok Suits and De⸗ 
mands. 


What will revive a debt, and bring it out 
of the Statute of Limitations 385 
A debtor, who publiſhes an advertiſe- 
ment in a news-paper, that all debts 
due from him ſhould be paid, by this 
a debt barred by the Statute of Limi- 
tations ſhall be paid 385 
One who by his will directs that his 
debts ſhall be pad, or who makes 
proviſion for the payment of them, 


| 


| 


thereby revives a debt barred by the 
Statute of Limitations, and makes his 
executors liable Page 385 
A promiſe to pay a debt which is l 
by the Statute of Limitations, ſuffi- 
cient to maintain an aſſumpſit, but a 
bare acknowledgment of it not 386 
An infant who neglects to enter fix years 
after he comes of age, is as much 
barred by the Statute of Limitations 
from bringing a bill for an account of 
profits, as he is from an action of ac- 
count at common law 518 
A. by will deviſes to B. 4001. which 
was the ſum lent, in full ſatisfaction of 
all the monies which he owed B. and 
ſubjects his real eſtate to the payment 
of his debts: the debt which A. owed 
B. amounted, by reaſon of intereſt, to 
8oo /. but was barred by the Statute 
of Limitations ; court will ſuppoſe the 
teſtator mitaken in his computation, 


and the whole debt ſhall be paid 9g 


London, 


A voluntary judgment 2 by a free- 
man of Landon, payable three months 
after his death, to be poſtponed to 
debts by ſimple- contract, and to the 
widow's cuſtomary part, but will bind 
the freeman's legatory part 17 

Freeman of London gives bond to his 
mother, to be paid after his death, this 
ſhall go out of the whole eſtate, and 
not out of his cuſtomary part only 50 

If an orphan ſon dies before 21, his ſhare 
ſurvives, and 1f a female dies unmar- 
ried, and within the age of 21, her 
ſhare ſurvives likewiſe, and the orphan 
cannot give it away by will 207 

Where the wife's portion in the cham- 
ber of London ſhall ſurvive to her, not- 
withſtanding a ſettlement made by the 
huſband i 209 

Vic Varon and Feme. 

A freeman of London being deſirous to 
make a difference between his chil- 
dren, in point of fortune, deviſed to 
two of them a bond of 3ooo!. after- 
wards, by advice of his lawyer (whom 

Qq 2 he 
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he conſulted about the beſt method of 
ſecuring it to them) the clauſe in the 
will was obliterated, and the will re- 
publiſhed, and the bond was altered, 
and new ſecurity given in the name of 
J. B. in truſt for theſe two children; 
wa held, that this 3000 J. muſt be 
rought into Hotchpot, if they would 
entitle themſelves to any farther ſhare 
of the perſonal eftate Page 269 
A freeman of London, in conſideration of 
600 J. covenants, that if his wife ſur- 
vived him, his executors or adminiſ- 
trators ſhould pay her 600 /. out of 
his perſonal eſtate; this is ſuch a com- 
poſition, as will exclude her from any 
part of the cuſtomary ſhare 32 
The wife of a freeman of London ſhall 
not take by her huſband's will, and 
likewiſe by the cuſtom, unleſs it be ſo 
declared in the will 351 
If a loſs happens to a freeman of London's 
eſtate by the infolvency of his exe. 
cutors, ſuch loſs ſhall be born out of 
the teſtamentary part of his eſtate 
only, and not out of the whole perſonal 
eſtate 409 
A grandchild of a freeman of London 
cannot come in for a ſhare by the cuſ 
tom 70 
Thouęh a freeman of Lenden by will de- 
elares that he had given ſome of his 
children 1000 J. apiece, in full of their 
orphanage part, yet this very declara- 
tion, upon bringing the advancement 
into Hotchpot, entitles them to their 
fall cuſtomary ſhare ; but whether 
proof will be admitted to ſhew that 
the advancement was more than de- 
clared by the father, Q.? 470 
An after. born child of a freeman of Lon- 
don ſhall come in with the others 
for a cuſtomary ſhare 499 
The third part of a freeman of London's 
perſonal eſtate, which he has a power 
of diſpoſing of, ſhall, upon his dying 
inteſtate, go according to the Statute 
of Diſtributions 499 
A freeman of London, on his intermar- 
riage, agrees with truſtees to add 
15007. to the wife's portion, which 
was 1500 J. more, to be laid out, within 


two years after the marriage, in a pur- 
chaſe of lands, and ſettled on the huf- 
band for life; remainder to the wife 
for life, in lieu and bar of her dower 
and jointure, remainder to their iſſue; 
this is no bar of the wife's cuſtomary 
ſhare Page 505 
A city orphan cannot by will, before 21, 
diſpoſe of his orphanage part, ſo as to 
prevent ſurvivorſhip 537 
Whether a releaſe given by one who mar- 
ries the daughter of a freeman of Len- 
don ſhall bar the huſband and wife of 
their cuſtomary ſhare 44 
A man who marries a freeman of Lon- 
don's daughter, without his conſent, 
joins with the wife in a releaſe to the 
father, in conſideration of 100 /. of all 
their right to his perſonal eſtate after 
his death ; this ſhall bar them of their 
cuitomary ſhare 594 


> 


Lunatic. 


If one marries a lunatic, who is under 
the care of the conmittee of the court, 
this 15 a contempt, for which the per- 
ſon marrying may be committed, and 
marriage is no /ſuper/eaens of the com- 
mitment, ſo as to take him or her out of 
the cuſtody of the committee 203 


Marriage Articles, 


Y marriage articles, agreed that 

5500/7. the wite's portion, ſhould be 
inveſted in a purchaſe of lands, to be 
ſettled on the huſband and wife for 
their lives; remainder to the heirs 
ot their two bodics ; remainder to the 
heirs of the body of the wife; remain- 
der to the plaintiff, the wife's brother, 
in fee: the wife dies without iſſue, 
and then the huſband dies, the 500/. 
not being laid out; per Trevor and 
Raablinſon, this money is not to be 
conlidered as lands, but per Hutchins 
it is, and to go to the perſon to whom 
| the 


A me 
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the fee is limited, and not to the exe- 
cutors of the huſband Page 23 
Bond given before marriage to leave the 
wife ſo much, though extinguiſhed at 
law by the intermarriage, yet ſupport- 
ed in equity as a marriage agreement 
237 

Where a court of equity will carry mar- 
riage articles into execution, though to 
the defeating of creditors 22, 101 


Marriage Brokage Bonds, 


Marriage brokage bond ordercd to be 
delivered u 267 
A bond obtaincd in fraud of a marriage 
agreement, though afterwards aſſigned 
to a creditor for a juſt debt, ſhall be 
ſet aſide in equity 522 


Paſter and Servant, 


A ſervant beſpeaks things for his maſter, 
and alſo for himſelf, of the ſame tradeſ- 
man, how far he ſhall be hable for 
thoſe goods he beſpoke for his maſter 


4 

A ſervant to king James II. relieved 
againſt a judgment at law for lace, 
Oc. delivered for the king's uſe juſt 
before his abdication, on the circum- 
ſtances of the caſe, whereby it ap- 
peared the defendant never took the 
plaintiff in his own perſon to be liable, 
but had always been paid out of the 


privy purſe 45 
Mortgage, 


A mortgage, though forfeited, and though 
the heir buys in the equity of redemp- 
tion, and though no defect of aſſets, 
yet ſhall go to che executor : but had 
the heir been in by defcent of ſuch 
forfeited mortgage, when he bought 
the equity of redemption, and no de- 
fe& of aſſets, equity would not take 
it from him 11 

Mortgagee having received 8 J. per cent. 
decreed to account for the 2 per cent. 
eyer value to fink the principal, but if 


the principal and intereſt had been 
overpaid at that rate, no refunding 

| Page 50 

Heir of the mortgagor ſhall have the 
perſonal eſtate applied, in the firſt 
place, to pay off the mortgage money, 
though no covenant in the mortgage 
deed for payment of it, though the 
perſonal eſtate is deviſed away by the 
mortgagor to his relations, becauſe it 
is a debt 61 
A deviſee for life of mortgaged lands, 
muſt pay his proportion of the mort- 
gage money 62 
Decree againſt a mortgagee in poſſeſſion 
to redeem, but before the account 
taken, a church becoming void, mort- 
gagee preſents, yet a petition ordered 
to revoke his preſentation 71 
One ſells his eſtate of 14 J. per ann. for 
an annuity of 261, per ann. during 
his life, with clauſe of re- entry for 
non-payment ; and the annuity being 
in arrear, and the purchaſer being un- 
able to pay it any longer, the grantee 
re-enters, and deviſes thoſe lands to 
defendant, and dies about a year af- 
ter; and the plaintiff having an aſ- 
ſignment from the purchaſer of all his 
intereſt, brought his bill to redeem, on 
pretence of its being in nature of a 
mortgage, but was diſmiſſed, no re- 
demption being ſought during the life 
of the grantee, whilſt it was uncertain 
whether the bargain would be a good 
or a bad one, and it was only a condi- 
tional purchaſe, and not a mortgage 


95 

A mortgagee lends money at 64. per 
cent. and in the deed agrees to take 5 J. 
per cent. if it be paid within fix montha 
after it became due; if the mortgagee 
fail to pay at the preciſe time, he muſt 
afterwards pay 61. per cent. 160 
An executor ſhall not redeem a mort- 
gage term, without paying a debt 
contracted alter 18 
Mortgagor borrows more money on bond, 
the vendee of the heir of the mort- 
gagor ſhall redeem the land, without 
paying the bond debt 89 
A. ſeized in fee, in right of his wife, 
223 joins 
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Joins in a fine, and declares the uſes to 
B. by way of mortgage, for ſecuring 
15,0007. and ſubject thereto to the 
ule of A. for life ; remainder to the 
wife in fee; then 4. acknowledges a 
ſtatute to C. for 500 J. then the wife 
dies, and A. ſells his eſtate for life for 
3000 J. to D. the ion and heir at law 
of the wife, who had no notice of the 
ſtatute, and the mortgage is aſſigned 


to a third perſon, who paid off the 


15000/. and advanced the 3000 J. then 
D. acknowledges a ſtatute to E. who 
had no notice of C.'s ſtatute, makes 
his will, and deviſes theſe lands to A. 
and dies; as to the 3000 J. held clear- 
ly that ſhould be preferred to C.“s 
ſtatute ; held alſo, that Z.*s ſtatute 
ſhould be preferred to C.'s, becauſe 
the mortgagee was but in nature of a 
truſtee for the ſon 
A mortgagee in fee in poſſeſſion, deviſes 


it to his two daughters, and their heirs ; |, 


one of the daughters marries and dies ; 
held that her ſhare ſhould not go to 
her huſband, as perſonal eftate, but 
ſhould deſcend to the heir of the wife 
205 

A mortgagor, who borrows more mo- 
ney from the mortgagee on his bond, 
ſhall redeem, without paying the bond 
debt, but his heir cannot, neither can 
the device of the equity of redemp- 
tion, fince the ſtatute againſt fraudu- 
tent deviſes 407 
A. borrows 200. on the pawn of ſome 
Jewels; aſterwards he borrows three 
1 =vezal ſums, for each of which he 
ire his note, without taking notice 
of the iewels; his executors ſhall not 
redeem Che Jewels, without paying 
the money Aue on the notes 419 
A mortgage in fee is made redeemable 
on payment ot ;00/. and intereſt, up- 
on any Michaetmas-«4y ; mortgagor 
dies, having deviſed Nis perſonal eſtate 
to his wife; there beuig no covenant 
for payment of the mortgage money, 
whether the perſonal eſtate in the w1fe's 
hands ſhall © liable 423 
A man mortgages lands, and after ba- 


| 


Page 158 | 


* 


— 


rows more money of che mortgagee on | 
| 


+ 


bond, the a/ienee of the heir of the 
mortgagor not obliged to pay both 
the mortgage money and the bond debt 

cy Page 511 


Ne exeat Regno, 


Solicitor's bill being taxed, and 
reported overpaid 60/7. the cli- 

ent, on motion and afidavit of his be- 
ing about to go beyond fea, had a Ne 

_ exeat regid, though no bill in court 
whereon to ground this writ 171 
A ſurety in a Ne excat regiuo not to be 
diſcharged after anſwer put in by the 
defendant, nor even after decree 
againſt the defendant, and commit- 
ment for 190007, decreed againſt 
him; for if (as urged) there is no 
danger of the defendant's going be- 
yond ſea, being in priſon, then the 
iurety is in no danger 230 


Notite. 


A. ſells to B. who has notice of an in- 
cumbrance on the eſtate, B. ſells to 
C. who has no notice, and he to D. 
who has notice ; whether this revives 


the firſt notice to B. 51 
Notice muſt be denied poſitively, not 
evaſively. 226 


Obligation, Vide Bonds. 
Office and Okliters. 


H E ſtatute of Lad. 6. does not ex- 
tend to military offices, and the 
7 M. and M. only to horie, foot, and 


dragoons 199 
Ine 


It 
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The nature of the Serjeant at Arms office, 
that he muſt return a Von eff inventut, 


before a ſequeſtration can go Page 549 


Dutlawrn, 


The attorney-general of the dutchy court 
exhibits an information, in behalf of 
part-owner of coal mines, againſt the 
other ; outlawry in the relator is a good 
plea 13 


ÞP araphernalia, 


EWELS and chamber plate bought 

out of pin-money, allowed the wife as 

her paraphernalia 2 
Where the wife's paraphernalia will be 


liable to the huſband's debts 295 


Parties wanting, 


Two executors, and a bill by a reſiduary 
legatee againſt one only, to have an 
account of his own receipts and pay- 
ments, yet at the hearing the objec- 
tion, for want of the other, diſallowed, 
unleſs in the proceſs of the cauſe it 
ſhould appear neceſſary ; ſo where two 
factors arc, a hill has been allowed 
againſt one, the other being beyond 
ſea 83 

If a neceſſary defendant be proſecuted 
regularly to a ſequeſtration, the plain- 
tiff may go on without him againſt 
the other defendants, but ſerving a 
ſubpana at a place where he lodged 
but once, and that two years before 
ſuch ſervice, is not good 99 

A Ceftuique Truſt muſt in all caſes be a 
party, but the truſtee needs not, eſ- 
pecially if Cæſuigue Truft undertakes 
tor him 275 

Part of the proprietors of an undertaking, 
may bring tome others of them to an 


account, without making all the * 


{ 


bers parties, eſpecially if they ſue on 
behalf of themſelves and all the reſt 
Page 592 


Pauper. 


Where the plaintiff, a pauper, had a de- 
cree for the duty and coſts, and the 
Maſter taxed full coſts; yet on mo- 
tion, ordered plaintiff and his ſolicitor 
to make oath before a Maſter, of what 
they had paid, or were to pay, and 
that to be allowed, but no further 219 


Payment. 


Voluntary payment by an executor, in 
what caſes good | 189 
What fort of payment to a ſcrivener 


good 209 


Peers. 
A x ordered to produce deeds, con- 


eſſed in her anſwer, on-honour only, 
not on oath 92 


| Plea, 


The artorney-general of the dutchy 


court, exhibits an information in be- 
half of one part-qwner of coal mines, 
againſt the other; outlawry in the rela- 
tor is a good plea 13 
If plaintiff replies to the defendant's 
plea, he thereby admits the plea to be 
good, if it be true, and the validity of 
the plea can never after be confider- 
ed, but only the truth of it, as he 
proves it, or the plaintiff diſproves - 
7 


Portion. 


Where the ordinary profits of a term 
are not ſufficient to raiſe a portion, 
timber may be felled, or a mine work- 
ed for it againſt the heir 27 


A portion deviſed to a daughter out cf a 
! 


real 


if 
: N 
| 


1 
| 
| 


child was entitled to ſhall 
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real and perſonal eſtate, to be paid at | 
21, without ſaying, or marriage; the 
daughter marries and dies betore 21, 
yet by reaſon of the marriage it was 
then due, marriage being the cauſe of 
portions | Page 109 
portion of 4000 /. deviſed out of lands 
to a daughter, if ſhe married with the 
conſent of A. and B. to be paid at her 
age of 21, or day of marriage, which 

ſhould firſt happen; but if ſhe mar- 
ried without ſuch conſent, then ſhe 
was to have 1000 I. only: the daugh- 
ter dies about fix years of age, decreed 
the portion ſhould fink for the benefit 
of the heir, and not be ſubject to 
diſtribution, though ſtrongly inſiſted 
it was a legacy, and, as ſuch, recover- 
able in the Spiritual Court 140, 290 
A term is created by marriage ſettle- 
ment, to raiſe 3000 J. for daughters 
portions within two months of the 
death of the ſurvivor of the huſband 
and wife; there being one daughter, 
the father deviſes the truſt lands to 
- make good his wife's jointure, and to 
raiſe 3000 J. for his daughter's por- 
tion; the daughter ſhall not have 
two portions of 3000 J. and ſhe dying 
at the age of five years, and the por- 
tion to be raiſed out of land, it ſhall 
not be raiſed for her adminiſtrator, 
but the intereſt or maintenance the 
195 
Portions provided by marriage ſettle. 
ment for younger children, to be paid 
at ſuch time as the truſtees ſhall think 
proper; one of the children dying at 
17, before any appointment, his por- 
tion ſhall fink in the inheritance ; but 
maintenance, and a ſum paid in plac- 
ing him out apprentice, to be allowed 
out of the truſt eſtate "\oty 
onditions annexed to the payment of 
portions, and that they ſhall marry by 
conſent, c. 227, 541, 562 
A. deviſes to his two younger tons and 
a daughter, out of lands, portions of 
600 J. apiece, payable at 21, with 
maintenance: the daughter marries, 
and dies under age, having two chil- 
dren ; held that this was not ſuch an 


4 


Intereſt veſted in her as ſhoul# go ti 


her hufband as adminiſtrator Pape 267 


A portion given by a father, payable ar 


a future time, ſhall carry intereſt, if 
no other proviſion is made for the 
child; /ecas, if given by a ſtranger 337. 

Vide 367, 405, 503 


A. deviſes 00 J. apiece to his three 


daughters, at their ages of 21, or mar- 
riage, to be paid out of his ſtock ; and 
deviſes the rents of his real eſtate to 
his wife for life, in lieu of dower, 
and for the maintenance of his chil- 
dren, and towards making up their 
portions ; and after his debts and le- 
gacies paid, deviſes his lands to his 
ſon, who, together with his wife, he 
made executors. 'The ſtock was but 
100 J. value; the wife being dead, 
and the two eldeſt daughters having 
had their portions paid them, held, 
that the lands were liable, in the hands 
of the ſon, to the youngeſt daughter's 


portion 397 


A. ſeized of an eſtate in poſſeſſion, and 


of a reverſion expectant on the death 
of J. S. deviſes the eſtate in poſſeſſion 
to his wife for life, and having a ſon 
and a daughter, he deviſes the eſtate 
in poſſeſſion, after his wife's death, 
and likewiſe his reverſion, to his ſon, 
upon condition that he paid the 
daughter 1000 J. within 12 months af- 
ter the death of J. D. and on default, 
that ſhe may enter; J. D. died, liv- 
ing the wife and 7. S. on a bill 
brought by the daughter and her huſ- 
band, decreed the portion to be raiſed, 
though neither of the particular eſtates 
were determined 500 


On a marriage: ſettlement, on failure of 


iſiue male, a term for years is created 
and veſted in truſtees, for raiſing a 
ſum of money for daughters, though 
there is no particular time appointed 
for raiſing it, and the words of the 
power are, that the truſtees ſhall raiſe 
it out of the rents, iſſues, and profits 
of the lands, as well by leaſing or de- 
miſing of the ſame for 21 years, or three 
hves; yet may the truſtees, if there be 
occalion, by way of anticipation, 
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mortgage the lands, or raiſe the money 


any other way Page 583 


Poſthumous. 


A. conveys a term for years in truſt to 
raiſe 1500 J. for ſuch child or chil- 
dren as ſhould be living at his death; 
a poſthumous child held a child living 


at his death, to take within the meaning | 


of that truſt, which was not to be con- 
ſtrued ſo ſtrictly as a limitation at law 


50 
Power. 


If a man gives his wife power to divide 
his eſtate amongſt his three children, 
ſhe muſt do it equally 256 

Tenant for life, with power to Wis 
leaſes of all land anciently demiſed, 
reſerving the ancient rents, and of the 
other lands, reſerving the beſt im- 
proved rents, makes a general leaſe 
of all the lands, reſerving rent in the 
very words of the power. Leale ad- 
judged void by the Lord-Keeper and 
Chief Juſtice Trevor, againſt the opi- 
nion of Holt, Chief Juſtice 257 

By marriage-ſettlement there 1s a pro- 
viſo, that if the wife ſhall happen to 
ſurvive her huſband, not having iſſue, 
or without iſſue lawfully begotten be- 
tween them, the wife to have power to 
diſpoſe of ſuch lands; the huſband 
dies, leaving iſſue ; ſome years after, 
that iſſue dies without iſſue, and then 
the wife ſells thoſe lands ; held ſhe had 
ſufficient power 293 

If a man by will impowers his wife to 
diſpoſe of his perſonal eſtate, with the 
conſent of the truſtees, the wite, with- 
out ſuch conſent, cannot by her will 
deviſe it, and therefore the huſband, 
as to that part, 1s dead inteſtate 452 

One makes a ſettlement, with power by 
deed to revoke it, and by the ſame 
deed, or any other from time to time, 
to limit new uſes ; he revokes the ſet- 
tlement, and limits new uſes, but re- 
ſerves no farther power to himſelf; 


| he cannot by virtue of the firſt power 
limit any other uſes Page 474 


| 
- Proceedings, 


either in proceſs, or in execution after 
a decree, yet in both caſes, on his a 
pearing before the regiſter, he is to 
diſcharged, and to anſwer the inter- 
rogatories at large, not in cuſtody 
and if he be continued in cuſtody, the 
court on motion, and appearing before 
the regiſter, will diſcharge him 110 


| By an infant's coming of age, admini- 


ſtration durante minori ætate ceaſes, 
and ſuit by ſuch adminiſtrator is there - 
| by determined, ſo that the infant can- 


not go on therewith, but muſt begin 


anew, unleſs a decree to account were 
had, in which caſe the infant, on a 
bill brought for that purpoſe, may be 
allowed to go on therewith 174 
Upon an appeal from the Rolls, or to the 
Houle of Lords, no new matter to be 
inſiſted upon 295 
The ſheriff cannot take a bail-bond upon 
an attachment for not paying coſts, 
but in ſuch caſe a meſſenger 15 to go 
to bring in the party 331 
On appeal from the rolls to my Lord 
Chancellor, the cauſe is open, and the 
party 15 at liberty to — new proof, 
and offer what he can againſt the de- 


cree 496 


Purchaſe and Purchaſer, 


A particular in writing for the purchaſe 
of an eſtate, no writing within the 
Statute of Frauds, unleſs the party 


purchaſed by it, or that it was ſnewn 


him at the time of the purchaſe; ſo 
that if that contains more than the 


neſs carry, the purchaſer cannot com- 


on the particular g 
The wife joins with her huſband, in 
letting in an incumbrance on her 
joĩnture 


If one be taken up on an attachment, 


words in the conveyance will in ſtrict- 


pel a ſpecific execution of the reſidue 


4 1 
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ure lands, and barring the eſ- 
tate tail, and then limits the uſes to 


the huſband for life; remainder to 


their daughters: the daughters are 
not purchaſers, ſo as to ſhut out a 
judgment creditor of the huſband's 
antecedent to the barring of the 
eftate tail; but the limitation to 
them voluntary, unleſs the conſide- 
ration of the wife's parting with her 
jointure had extended alſo to the 
limitation to the daughters Page 113 
A limitation to a ſecond ſon in remain- 
der in tail, on a ſettlement on the mar- 
riage of the firſt ſon, and in conſide- 
ration of the wife's portion, makes 
not the ſecond ſon a purchaſer 224 
A man purchaſing an eſtate by a parti- 
* cular, but in the conveyance itſelf 
part of the land is left out, equity will 
ſet it aſide 307 


Recovery in Common, 


Common recovery no bar of a 
remainder, that is limited as a ſe- 
curity for the raiſing a ſum of money 


435 


Releaſe, 


Feme, Ceftuigue Truft of a bond, marries 
the principal obligor, and after his 
deach, the bond being put in ſuit 
againſt the ſurety, he could not be re- 
heved in equity, becauſe like the caſe, 
where the huſband before marriage 
Joins in aſſigning the woman's per- 
ſonal eftate in truſt for herſelf, though 
urged it was a releaſe in equity, as 
the obligee marrying the obligor is 
a releaſe at law 41 

Whether a releaſe given by one who 
marries the daughter of a freeman of 
London, ſhall bar the huſband and wife 
of their cuſtomary ſhare £44 


Remainder, 


Deviſe of chattels for life, with remain- 
der over, good; but if of ſmall value, 
and the caſe require it, it may be 
otherwiſe | Page 71 

Deviſe of a perſonal eſtate to one and 
his iſfue, or to one, and if he dio 
without iſſue, remainder over, the re- 
mainder is void 323, 421 

Where the mean remainders determine, 
the eſtate for life and reverſion being 
in the ſame perſon, ſhall conſolidate 


338 


Rent. 


Deviſce of a rent- charge of 1001. per 
aun. to be iſſuing out of the rents and 
profits of lands, which were worth 
but 507. with power of diſtreſs, en- 
ters into the lands, and by will de- 
viies the arrears. of the ſaid rent- 
charge, the deviſee ſhall recover in 
equity 122 

One having pranted a rent-charge, with 
clauſe ot diſtreſs, and covenanted that 
the land ſhould be liable to the diſtreſs, 
dies, and the rent- charge being great- 
ly in arrcar, and no diſtreſs to be 
had, and the land untenanted, yet 
the court would not decree the gran- 
tor to ſet out a diſtreſs, or that the 
grantee ſhould hold the land till fa- 
tified, nor vary the agreement of the 
parties 126 

Tenant for life makes a leaſe for years, 
reſerving rent at Lady-day and Mi. 
chaetmas, and dies on Michaelmas-day 
about 12 o'clock at noon, the rent 
ſhall go to his executor, and not to 
the remainder man; but if ſuch te- 
nant had a power of leaſing, and had 
died in the manner aforeſaid; the 
rent, in reſpe& of the continuance of 
the leafe, muſt have gone to the re- 
mainder-man, as incident to the re- 
verſion 555 


Actginecr. 
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Retainer, 


Executor of an executor may retain to- 
wards ſatisfaction of the debt owing 
by the firſt teſtator, becauſe he is exe- 
cutor of the firſt teſtator; but if one 
be indebted by bond to 4. and makes 
A. and B. executors, and dies, and 
then 4. makes C. executor, and 
dies, 1n this caſe C. cannot retain, 
becauſe he is not execator of the firſt 


teitator ; but B. is his executor by 


ſurvivorſhip, and the only reaſon of 
allowing retainer is, becaule the exe- 
cutor cannot ſue himſelf Page 179 


" Revocation, 


One makes his will, and thereby de- 
viſes certain lands, which he after- 
wards mortgages, this no total revo- 
cation of the will 


One by will deviſes lands to truſtees in 


truſt, to pay 200 J. per ann. rent-charge 
to his wife for life for her jointure, 
and other legacies and charges there- 
out; after which. he and his wife 
join in a mortgage for railing 8000 J. 
and levy a fine accordingly, and he 
executes a deed of truit, to ſell for 
ayment of debts, and the ſurplus to 
be to him and his heirs, yet after his 
death all this held no revocation, 
but only pro tanto, fo that the wife al- 
lowed to come in for her 200 J. per 
ann. and the other le gacies and charges 
to take place if ſufficient, if not in 
proportion 2 
A portion given to a child ſubſequent to 
the making of a will, a revocation of 
the will pro tanto 183 
| Vide Satisfaction, Legacy 
One deviſes his land by will, atteſted 
by three witneſſes, and afterwards 
makes another will of his land, which 
revokes all former wills, but this 
will is not duly executed; the laſt will 


being no will, and void, will not amount 


to a revocation of the former Page 459 


Lands deviſed to one in fee, and after- 


wards mortgaged to the ſame perſon, 
is a revocation in toto, but it mort- 
gaged to a ſtranger, a revocation 
q«oad the mortgage only 514 


Satis kagion. 


N E ſettles his eftate-on truſtees, ts 


be ſold for payment” of his debts, 
with power of revocation ;. then he 
marries a daughter, gives her a 
portion, and covenants that the huſ- 
band ſhall have the eſtate 15001. 
cheaper than any other ; after he by 
will revokes the ſettlement, gives the 
huſband 1800 J. and dies: this legacy 
held to be in ſatis faction of the 1500 /. 
ſecured by the ſettlement 138 


4. before marriage, covenants to ſettle 


lands, in conſideration of 2000 J. por- 
tion, on himſelf for life; remainder 
to their firſt and other ſons in tail; 
remainder to the daughter in tail; 
remainder to himſelf in fee, with a 
wer of revocation reſerved to the 
wife's father then beyond ſea: the 
marriage is had, and a daughter 
born, and the huſband being taken 
ſick, deviſes 1500 J. to his daughter, 
and if his wife (being enfient) ſhould 
have a poſthumous daughter, ſhe to 
haye 500/. of the 1500 J. and if either 
died before 21, or marriage, the ſur- 
vivor to have the whole ; and gave 
all his lands to his wife and her 
heirs, and the ſurplus of his perſonal 
eſtate, after debts paid, to his wife, her 
executors, and makes her executrix ; 
then another daughter is born, and 
the huſband dies without any altera- 
tion of his will, or any ſettlement 
made ; decreed that a ſettlement be 
made, with a power of revocation to 
the 


+ the father; and that legacies be like- 
wiſe paid the children, the youngeſt 
daughter being a poſthumous child, 
Within the intent of the will Page 175 
Where a portion given a daughter after 
the father had made his will, ſhall be 
in ſatisfaction of a legacy given her in 
the will 183 
A legacy of 150 J. given by a collateral 
anceſtor to the daughter of A. which 
was paid A. and = after gave her 
1000f, portion, ſettled 2 church- 
leale on her, and maintained her and 
her huſband fourteen years, yet held 
no ſatisfaction 
4. gives bond to B. of 300 J. conditioned 
to pay 20 J. per ann. for life quarterly, 
without any deduction ; the like an- 
nuity of 20/. per aun. afterwards 
given by 4. by will to B. payable 
half yearly, and with ſuch deduction, 
held no ſatisfaction. 236 
A wife parts with 14/7. per ann. of her 
jointure, and the huſband gives her 
a note that his executors ſhould pay 
her that ſum during life, and he after 
by will gives her 14 J. per ann. out of 
certain lands for life, held a ſatisfac- 
tion of the note 240 
4. by will gives 750/. to his ſon, and 
afterwards buys him a cornetcy of 
horſe for 650/. which ſum was proved 
he intended to ſtrike out of his will; 
held that the 650 /. ſhould go 1a dimi- 
nution of the 750 /. 263 
Where a deviſe ſhall be a ſatisfation for 
what 1s due to the deviſee 314 
A debtor, without taking notice of the 
debt, deviſes a ſum as great, or greater, 
than the debt to his creditor, this 
hall be a ſatisfa&ion ; cu,, if it were 
deviſed on a contingency, or it were 
Teſs than the debt 394 
By marriage-articles, 700 J. being the 
wife's portion, together with 700 /. 
to be added to it by the huſband, was 
agreed to be laid out in the purchaſe 
of lands, to be ſettled in ſtrict ſettle- 
ment, with the remainder, in the uſual 
form, to the heirs of che hnthand ; be- 
fore any purchaſe made, the huſband 
dies without ifſur, having {trit ceviied 


4 
228 
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his perſonal eſtate, which was of 
greater value than the 1400/7, but 
without taking notice of it to his 
wife, and his real eſtate to his two 
nephews, one of whom was his heir 
at law; this money ſhall in a court 
of 1 be looked upon as land, 
and the deviſe to the wife, which was 
of greater value, as a ſatis faction there- 
of Page 400 


Strivbener. 


A ſcrivener, who was employed to exa- 
mine into a title, fails in his duty, by 
neglecting to make a thorough en- 
quiry, Oc. whereby his client is a ſuf- 
ferer; afterwards the {crivener agrees 
to make him ſatisfaction another way; 
this agreement decreed in Hecic, 
though urged that there was no conit- 
deration 19 

Scrivener or attorney puts out his elient's 
money on a ſecurity, which he might 
on the leaſt inquiry have found to be 
defective, or even where ho had notice 
of an ejectment, delivered on a prior 
mortgage, yet could not be charged 
in equity to anſwer the money 146 

If one truſts his ſcrivener (who puts out 
money for him) with the cuſtody of 
his bond, and the ſcrivener receives 
the money and delivers up the bond, 
the obhgee is barred as againſt the ob- 
ligor for ever; /ecas, in caſe of a 
mortgage, becauſe a legal eſtate is 
veſted, which cannot be diveſted with- 
out aſſignment 209 


Settlement. 


A ſettlement after marriage, recited to 
be in conſideration of a portion ſe- 
cured, ſhall be preſumed to be in 
purſuance of an agreement previous 
to the marriage, though no proof of 
it, and ſo good againſt bond creditors 

ä 101 

A father, in conſideration of 2600 J. to 
be paid him on his ſon's marriage, as 

the 


— 


ATABLE of the Principal Matters. 


_ the wife's portion, articles to ſettle 


600 J. a year on the marriage, and it 
being after diſcovered that ſhe had 


"only 1600 J. the father was decreed 


to make a ſettlement for the 1600 J. 
only, in proportion to what he was 
to have made for the 2600. and not 


to deduct out of the 600 J. per ann. 


10007, worth of land, wiz. 50 l. per 
ann. as was urged he ſhould; for then, 
by the ſame reaſon, if ſhe had no- 
thing, it might have been urged, that 
only 2600/. ſhould have been de- 
ducted out of the ſettlement, and he 
be obliged to ſettle the reſt for nothing 

Page 186 


A father makes a voluntary ſettlement 


to truſtees and their heirs, in truſt, to 
receive the profits, and put them out 
for the increaſe of the fortunes of his 
daughters 4. and B. and alſo exe- 
cutes a bond to the ſame truſtees, to 
pay them 1000 J. at a certain day, in 
truſt for the ſaid daughters, but kept 
both deed and bond by him till his 
death, and received the profits; and 
then by will, taking notice of the 
bond, gives legacies to 4. and B. in 
ſatisfaction thereof, and the ſurplus 
of his perſonal eſtate to his ſaid two 
daughters, and his four younger chil- 
dren; yet A. and B. electing to have 
the benefit of the ſettlement and bond 
decreed for them, and an gccount 
of the profits from the date of the 
ſettlement, and 1000 /. with intereſt, 
from the time it was payable by the 
bond 210 


A limitation to a ſecond ſon in remain- 


der, in tail, on a ſettlement made on 
the marriage of the firſt ſon, and in 
confideration of the wife's portion, 
makes not the ſecond fon a purchaler 

224 


A father, 1684, makes a voluntary ſet- 


tlement on his eldeſt ſon, and his 
heirs, without any power of revoca- 
tion; and after made another ſettle- 
ment of the- ſame lands to the ſecond 
ſon for li e, with remainder to his firſt 
and other fons in tail, and dies; the 


frit deed comes to the heir of the 


eldeſt ſon, and the other to the facond 
ſon, who brought a bill to fet afide 
the firſt ; but per Cur”, both deeds 
being voluntary, the provifion for a, 
younger fon is no ſuch conſideration, 
as to induce the court to ſet aſide the 
firſt deed Page 235 


A ſettlement made by a perſon going 


Where a {ettlement ſhall be 


Q 


ww 


beyond ſea, though voluntary, not to 
be controuled by a letter wrote by 
him afterwards to the truſtees | 305 
good and 
take effect, though not according to 
the intent of the parties 480 


Dubpoena. 


erving a ſalpæna at a place where the 


party lodged but once, and that two 
years before ſuch ſervice, is not good 


99 
Sureties. 


A miſtake in the title of an order 


amended, though to charge a ſurety, 


who gave a recognizance to abide the 
order of hearing LIS \ 


A ſurety made liable in equity, who by a 


miſtake was not bound by law 


309 
Survivor. 


De viſe of 100 J. to 4. and B. wiz. 50 J. 


to 4. and 50/1. to B. payable at fuch 
a time, and if either die before the 
time, than the 100 /. to the ſurvivor ; 
the whole 100 J. decreed to the fur- 
vivor, notwithſtanding the ſeverin 
clauſe, which holds only in caſe — 
live to the time of payment 


A. deviſes portions to his four children, 


payable at their reſpective ages of 21 
years, or marriage, and in caſe any 
of them ſhould die before the time of 
payment, or ſhould die without iſſue, 
then his or their ſhare to the furvivor 
or ſurvivors of them; one of them 
died under age, and without iſſue; 
this, though a limitation of a perſonal 

| eſtate, 


the father; and that legacies be like- 
wiſe you the children, the youngeſt 
daughter being a poſthumous child, 
within the intent of the will Page 175 
Where a-portion given a daughter after 
the father had made his will, ſhall be 
in ſatisfaction of a legacy given her in 
the will 183 
A legacy of 150 J. given by a collateral 
anceſtor to the daughter of A. which 
was paid A. and = after gave her 
1000f, portion, ſettled 2 church- 
teaſe on her, and maintained her and 
her huſband fourteen years, yet held 
no ſatisfaction 228 
A. gives bond to B. of 300 J. conditioned 
to pay 20 J. per ann. for life quarterly, 
without any deduction; the like an- 
nuity of 201. per aun. afterwards 
given by 4. by will to B. payable 
half yearly, and with ſuch deduction, 
held no ſatisfaRtion. 236 
A wife parts with 14/7. per ann. of her 
jointure, and the huſband gives her 
a note that his executors ſhould pay 
her that ſum during life, and he after 
by will gives her 14 J. per ann. out of 
certain lands for life, held a ſatisfac- 
tion of the note 240 
A. by will gives 7501. to his ſon, and 
afterwards buys him a cornetcy of 
horſe for 650. which ſum was proved 
be intended to ſtrike out of his will; 
held that the 650 J. ſhould go in dimi- 


nution of the 750 /. 263 
Where a deviſe ſhall be a ſatisfaction for 
what 1s due to the deviſee 314 


A debtor, without taking notice of the 
debt, deviſes a ſum as great, or greater, 
than the debt to his creditor, this 
thall be a ſatisfaction; c, if it were 
deviſed on a contingency, or it were 
teſs than the debt 394 

By marriage-articles, 700 J. being the 
wife's portion, together with 700 /. 
to be added to it by the huſhand, was 

agreed to be laid out in the purchaſe 
of lands, to be ſettled in ſtrict ſettle- 
ment, with the remainder, in the uſual 
form, to the heirs of the huſband; be- 
fore any purchaſe made, the hutband 
dies without iſur, having ftrit deviied 
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his perſonal eſtate, which was of 
greater value than the 1400 J. but 
without taking notice of it to his 
wife, and his real eſtate to his two 
nephews, one of whom was his heir 
at law; this money ſhall in a court 
of _y be looked upon as land, 
and the deviſe to the wife, which was 
of greater value, as a ſatisfaQtion there- 
of Page 400 


Strivener. 


A fcrivener, who was employed to exa- 
mine 1nto a title, fails in his duty, by 
neglecting to make a thorough en- 
quiry, Oc. whereby his client is a ſuf- 
ferer ; afterwards the ſcrivener agrees 
to make him ſatisfaction another way; 
this agreement decreed in Hecie, 
though urged that there was no conũ- 
deration I 

Scrivener or attorney puts out his elient's 
money on a ſecurity, which he might 
on the leaſt inquiry have found to be 
defective, or even where ho had notice 
of an ejectment, delivered on a prior 
mortgage, yet could not be charged 
in equity to anſwer the money 146 

If one truſts his ſerivener (who puts out 
money for him) with the cuſtody of 
his bond, and the ſcrivener receives 
the money and delivers up the bond, 
the obligee 1s barred as againſt the ob- 
ligor for ever; /ecas, in caſe of a 
mortgage, becauſe a legal eſtate is 
veſted, which cannot be diveſted with- 
out aſſignment 209 


Srttlement. 

A ſettlement after marriage, recited to 
be in conſideration of a portion ſe- 
cured, ſhall be preſumed to be in 
purſuance of an agreement previous 
to the marriage, though no proof of 
it, and ſo good againſt bond creditors 

| 101 

A father, in conſideration of 2600 J. to 
be paid him on his ſon's marriage, as 

the 
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ASTABLE of the Principal Matters: 


_ the wife's portion, articles ro ſettle | 
600 J. a year on the marriage, and it 
being after diſcovered that ſhe had 
"only 1600 J. the father was decreed 
to make a ſettlement for the 1600 /. 
only, in proportion to what he was 
to have made for the 2600/7. and not 
to deduct out of the 600 J. per aun. 
10007, worth of land, wiz. 50 l. per 
ann. as was urged he ſhould; for then, 
by the ſame reaſon, if ſhe had no- 
thing, it might have been urged, that 
only 2600 J. ſhould have been de- 
ducted out of the ſettlement, and he 
be obliged to ſettle the reſt for nothing 
Page 186 

A father makes a voluntary ſettlement 
to truſtees and their heirs, in truſt, to 
receive the profits, and put them out 
for the increaſe of the fortunes of has 
daughters 4. and B. and alſo exe- 
cutes a bond to the ſame truſtees, to 
pay them 1000 /. at a certain day, in 
truſt for the ſaid daughters, but kept 
both deed and bond by him till his 
death, and received the profits; and 
then by will, taking notice of the 
bond, gives legacies to 4. and B, in 
ſatisfaction thereof, and the {ſurplus 
of his perſonal eſtate to his ſaid two 
daughters, and his four younger chil- 
dren; yet 4. and B. eleQting to have 
the benefit of the ſettlement and bond 
decreed for them, and an gccount 
of the profits from the date of the 
ſettlement, and 1000 J. with intereſt, 
from the time it was payable by the 
bond 210 
A limitation to a ſecond ſon 1n remain- 
der, in tail, on a ſettlement made on 
the marriage of the firſt ſon, and in 
conſideration of the wife's portion, 
makes not the ſecond fon a purchaſer 
224 

A father, 1684, makes a voluntary ſet- 
tlement on his eldeſt ſon, and his 
heirs, without any power of revoca- 
tion; and after made another ſettle- 
ment of the ſame lands to the ſecond 
ſon for li e, with remainder to his firſt 
and other ſons in tail, and dies; the 
krit deed comes to the heir of the 


eldeſt ſon, and the other to the fecond 
ſon, who brought a bill to Tet alide 
the firſt; but per Cur", both "deeds 


being voluntary, the provifion for a. 
younger fon is no ſuch conſideration, 


as to induce the court to ſet 2 fide the 
firſt deed Page 235 


A ſettlement made by a perſon going 


beyond fea, though voluntary, not to 
be controuled by a letter wrote by 
him afterwards to the truſtees 305 
Where a {ſettlement ſhall be good and 
take effect, though not according to 
the intent of the parties 480 


Dubpoena, 


Serving a /#bp@2a at a place where the 
party lodged but once, and that'two 
years betore ſuch ſervice, is not good 


99 
Surctics, 


A miſtake in the title of an order 
amended, though to charge a ſurety, 
who gave a recognizance to abide the 
order of hearing 11 


A ſurety made liable in equity, who by a 


miſtake was not bound by law 


399 
Survivor. 


De viſe of 100 J. to 4. and B. ix. 50 J. 
to 4. and 50/1, to B. payable at ſuch 
a time, and if either die before the 
time, than the 100 J. to the ſurvivor ; 
the whole 100 J. decreed to the fur. 
vivor, notwithſtanding the ſeverin 
clauſe, which holds only in caſe both 
live to the time of payment 
A. deviſes portions to his four children, 
payable at their reſpective ages of 21 
years, or marriage, and in caſe any 
of them ſhould die before the time of 
payment, or ſhould die without iffve, 
then his or their ſhare to the ſurvivor 
or ſurvivors of them ; one of them 
died under age, and without flue; 
tus, though a limitation of a perſonal 
eſtate, 
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\eftate, is good, but liable to the con- 
tingency of ſurvivorſhip, till it comes 


to the laſt of the four children Page 528 


Trial, 


ERDICTS being recovered in Sy- 
folk by the factors againſt the Lon- 
don cheeſemongers, they brought their 
bill for a new trial in an indifferent 


county, but the bill diſmiſſed 193 


Truſt. 


A leaſe made by tenant for life, pur- 
ſuant to his power, but for a marriage 
brokage, and ſo an unlawful conſide- 
ration; decreed after his death to be 
ſet aſide, and to be no truſt for his 
executors, as it was urged it ſhould, 
the conſideration being as none 165 

Deviſe by Cefuigue Truſt in tail, ſuffi- 
cient to bar the intail 228 

The truſt for a ſatisfied term removed 
againſt the heir at law, in favour of 


a dowreſs 241 
Where the truſt of a term ſhall attend 
the inheritance 252 


Truſtees in a ſettlement, to ſupport con- 
tingent remainders, joining with the 
tenant for life in any conveyance that 
will deſtroy ſuch remainders, are 
guilty of a breach of truſt, and equity 
will ſet it aſide „ 


Reſulting Truſt. 


Deviſe of lands to his couſin 4. and his 
heirs in truſt, to be fold for payment 
of his debts and legacies, and makes 
A. executor ; the ſurplus, after debts 
and legacies, no reſulting truſt for 
the heir, as it would have been on 
a like caſe on a conveyance executed 


31 


A grant of the next avoidance of K 
church to one without his privity, held 

a reſulting truſt for the grantor, no 
other traſt being declared Page 80 
Where lands are deviſed to the execu- 
tors, to be ſold for ſeveral purpoſes, 
and the ſurplus is expreſsly deviſed to 
them, there can be no reſulting truſt 
tor the benefit of the heir 94 
An executor, by the very words of the 
will, impowered to purchaſe lands for 
the heir, yet the purchaſe being in 
his own name, and he dead inſolvent 
as to the other aſſets, the heir could 
not follow the land, to make it a truſt 
for him, though the executor had told 
the mother of the purchaſe he was 
about to make, and had her conſent ; 
and fo the executor's heirs went away 
with the land for want of expreſs proof 
of the application of the truſt-money 
168 

A. purchaſes a copyhold in his own, his 
wite, and daughter's names, andafter- 
wards ſurrenders it for ſecuring a debt 
to J. S.; F. S. not intitled to any part 
of the lands, it being an advancement 
for the wife and daughter, and the 

. huſband and wife taking one moiety 
thereof by intireties I 
Mortgage in fee for 700 J. paid by A. 
but half of the money was B. 's, yet 
for want of a declaration in writing, 
B. was not admitted to read to the 
proof of it, ſo as to create a truſt for 
him, being againſt the Statute of 
Frauds 103 
A. directs that his eſtate ſnould be ſold, 
after his death, for ſeveral purpoſes, 
and amongſt others, that 200. ſhould 
be diſpoſed of, as he by a note ſhould 
appoint, and dies inteſtate, having 
given no directions; this 200 J. ſhall 
be a reſulting truſt for the heir at law 
41 

A truſtee purchaſes lands out of the = 
fits received out of the truſt eſtate, 
and takes the conveyance in his own 
name, though poſſible, if he be un- 
able to make other ſatisfaction for the 
rofits ſo miſapplied, thoſe lands may 

e ſequeſtered, yet they cannot be de- 
creed 
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*creed to be a truſt for the Cefuigue 
Truft,no more than if A. borrows money 
of B. and therewith purchaſes lands, 
theſe purchaſed lands are no truſt; for 
it is not a truſt in writing, and a reſult 
ing truſt it cannot be, becauſe that 
would be to contradict the deed by 
parol proof, directly againſt the Sta 
tute of Frauds; but if the purchaſe 
had been recited to have been made 
with the profits of the truſt eſtate, this 
appearing in writing, might ground 
a reſulting truſt Page 84 
Truſtee, who readily ſubmits to account, 
though found in arrear, ſhall pay nei- 
ther intereſt nor coſts 254 


19 — 


Uoluntary, Vide Agreements, 


Iſcretionary in a court of equity, 
whether it will aid voluntary con- 
veyances, when there is no remedy at 
law 84 


— * —_—_—_— 


1 


Waſte, 


N injunRtion granted, not only to 
ſtay tenant for life, without im- 
peachment of waſte, from defacing the 


manſion-houſe; but likewiſe the court 


| 


| 


obliged him to put it in the ſame 
plight Page 4 

As to forfeitures for waſte of copyhol 
lands, ſee title Copnhold and Fors 
feiture. 


Will and Teffament; 


Probate of a feme covert's will (who has 
power given her by her huſband to 
make one) is good per teſtes 84 


Making a codicil, and annexing it to 
the will, no republication of the will 
441 


Witneſſes to the Mill. 


Will of lands made before the Statute 
of Frauds, had but two witneſſes, and 
the teſtator died after the ſtatute, yet 
the will being made before, held good 


A will of land, wrote by the tente. 
and publiſhed in the preſence of three 
ſeveral witneſſes, at three ſeveral times, 
and atteſted by all at the ſaid re- 
ſpective tmes, in the preſence of the 
teſtator, ſufficient within the Statute 
of Frauds; but whether the man's 
owning the writing to be his, in the 
preſence of the witneſſes, be ſufficient, 
* 184 

Will wanting witneſſes will not operate 
as an appointment to a charity by the 
43 Elix. 270 


IN 


ERRAT A in the above TABLE. 


Under title Baron and Feme, ſection 15, for 225, read 256. 
Under title Bonds, &c, - + ſection 5, for 313, read 513. 
Vader title Condition, » »« ſetion 1, for $11, red 32. 
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Sheets were printed, Mr. Brown has favoured the Public 
dllection of Reports of Caſes determined in the Court of Chan- 
cery during the 26 Geo. III. in which are contained the following Determi- 
nations; and which being applicable to the under- mentioned Caſes in this 
Volume, the Reader is requeſted to add to the References already prefixed to 


Page 50, wide 2 Brown's Rep. 38, Pierſon v. Garnet, 


63, Cooper v. Forbes. 
— ſioq, — 75, Benyon v. Maddiſon. 
— 173. — 114, Sadler v. Hobbs. 
— 200, — 38, Pierſon v. Garnet. 
— 240, — 955 Kirkman v. Kirkman. 4 
— 256, — 22, Robinſon v. Hardcaftle, © 
— — 515 Pitt Us Jackſon. 
— %z — 95, Kirkman v. Kirkman, 
— 302, — 108, Aſburnor v. Macguire, 
— kk — 60, Webb v. Jones. 
— 477. — — 57, Tankerville v. Fawcet. 
— 101, Tweddell v. Tweddell. 
— 75, Benyon v. Maddiſon. 


r. 


Page 2, in margin, for Poſt 99, read Poſt 101. 


go, line 24, f. regnum, r. regno. 

92, in marg. after 2 Vern. 361, . Ante 12. 
136, line ult. f. is executor, . is not executor. 
164, in the references, f. Poſt 421, r. 491. 
167, in ref. f. Ante 169, r. Ante 164. 

183, in marg. f. Poſt 213, 7. Poſt 263. 

18 5, in marg. f. Burrows, r. 3 Burrow, 

241, in ref. f. Ante 95, r. 97. 
2 50, in marg. f. 2 Wms. 642, r. 710. 
271, (N.) f. vol. iii. 7. vol. ii. 


378, line 3, f. for 1798, r. 1698. 


414, in marg. f. Ante 68, r. Ante 63. 
419, Une 7, f. in, r. upon. 

461, in ref. /. Ante 286, r. Ante 443. 
562, in ref. f. Ante 290, r. 226. 
593, in ref. f. 1 Dornat, r. 1 Domaty 
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